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Abstract  
 

This Research Paper provides an overview of the existing EU mechanisms which 
aim to guarantee democracy, the rule of law and fundamental rights within the EU 
itself, as set in Article 2 TEU. It analyses the scope of these mechanisms, the role of 
EU institutions and other relevant actors, and identifies gaps and shortcomings in 
the current framework. The Research Paper also includes illustrative case-studies 
on several key challenges, including the limits of infringement actions in 
addressing the threats to judicial independence in Hungary; the shortcomings of 
the Cooperation and Verification Mechanism in Bulgaria; and the consequences of 
a weak fundamental rights proofi ng of the Data Retention Directive. The Research 
Paper briefly examines the monitoring mechanisms existing at international level, 
including the UN and the Council of Eur ope before considering how the EU 
institutions interact to protect and promote Article  2 TEU values and the role of 
national authorities and individuals in fulfilling this objective. An analysis of the 
impact of the gaps and shortcomings identified in this Research Paper is also 
offered, with a particular focus on the principle of mutual tr ust, socio-economic 
development and fundamental rights protection. The impact on mutual trust is 
discussed in an illustrative case-study on the consequences of the unequal 
enforcement of the European Arrest Warrant framework decision. Finally, the 
Research Paper proposes and assesses a set of vertical and horizontal options in 
order to overcome these gaps and shortcomings 
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Executive summary  
 

Existing mechanisms to protect EU values 

Different mechanisms and processes exist at EU level to promote, protect and safeguard 

EU values laid down in Article 2 TEU , in particular, democracy, the rule of law and 

fundamental rights 1. These include legally binding mechanisms such as Article 7 TEU, 

which allows relevant EU institutions to act in situations where there is ôa clear risk of a 

serious breachõ of EU values by a Member State or where there is a serious and persistent 

breach of EU values laid down in Article 2 TEU; and the traditional infringement 

procedure set out in Articles 258 to 260 of the TFEU2. There are also non-binding or soft 

law tools, including annual reports prepared by EU institutions covering matters related 

to Article 2 TEU values3. In 2014, both the European Commission and Council introduced 

two new additional mechanisms: the Commission adopted a new Rule of Law 

Framework 4 and the Council committed itself to organising a new annual rule of law 

dialogue between Member States5. Data on respect for democracy, rule of law and 

fundamental rights in Member States is also collected by other international 

organisations including  the Council of Europe (CoE) and the United Nations (UN), to 

which all EU Member States are parties. This data is used as a basis for monitoring 

Member Statesõ compliance with Article 2 TEU values6.  

Limitations of the current framework  

Developments in some Member States have led to criticism regarding the EUõs ability to 

act upon serious threats or breaches of EU values by Member States. Relevant examples 

include the situation of Roma minority rights in France in the summer of 2010, the 

measures adopted by Viktor Orb§nõs government in Hungary concerning for example the 

independence of the judiciary, as well as the non-respect for constitutional court 

judgments in Romania in 20127. A number of non -governmental organisations, 

academics, foreign ministers, international organisations and representatives of EU 

institutions have stressed the need to address the limitations of the current EU 

framework, in particular to prevent any ôbackslidingõ of Article 2 TEU values in Member 

States that have recently acceded the EU. 

 

                                                           
1 Article 2 TEU reads òThe Union is founded on the values of respect for human dignity, freedom, 
democracy, equality, the rule of law and respect for human rights, including the rights of persons 
belonging to minorities. These values are common to the Member States in a society in which 
pluralism, non -discrimination, tolerance, justice, solidarity and equality between women and men 
prevailó. 
2 For a full analysis of these provisions see Section 2.1.2 of this Research Paper. 
3 For a full analysis of these tools see Section 2.1.3 and 2.14 of this Research Paper. 
4 European Commission, Communication ôA new EU Framework to strengthen the Rule of Law õ of 
19 March 2014, COM(2014) 158 final/2.  
5 Council of the European Union, Conclusions of the Council of the EU and the Member States 
meeting within the Council on ensuring respect for the rule of  law of 16 December 2014. 
6 For more information on these mechanisms see Section 2.3 of this Research Paper. 
7 Reding, V., ôThe EU and the Rule of Law ð What next?õ, Speech at the Centre for European Policy 
Studies on 4 September 2013, SPEECH/13/677 

http://ec.europa.eu/justice/effective-justice/files/com_2014_158_en.pdf
http://data.consilium.europa.eu/doc/document/ST-17014-2014-INIT/en/pdf
http://data.consilium.europa.eu/doc/document/ST-17014-2014-INIT/en/pdf
http://europa.eu/rapid/press-release_SPEECH-13-677_en.htm
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Impact  

The impact of the limitations of the existing EU mechanisms to promote and pr otect 

Article 2 TEU values can be assessed in political, social and economic terms. First, this 

can have a negative impact on mutual trust among Member States. If a Member State is 

taking actions threatening Article 2 TEU values, which may affect their cit izens living in 

this Member State and cross-border knock -on effects, and the EU mechanisms are unable 

to address this situation, other Member States, businesses and EU citizens may question 

the trustworthiness of that Member State and of the EU system as a whole. This could 

undermine the legitimacy of the EU mechanisms to uphold Article 2 TEU values. For 

instance, the uneven implementation of the European Arrest Warrant in Member States 

results in the non-execution of these warrants. This had a cost of EUR 215 million 

between 2004 and 20098.  

At the same time, socio-economic studies show that societies in which democracy, the 

rule of law and fundamental rights are guaranteed and respected tend to attract more 

investment and benefit from higher social and economic welfare standards 9. There is also 

a correlation between Article 2 TEU values and the financial market, which is most 

visible during financial crises. For instance, the ECB, the IMF and the EU Commission 

have jointly urged Greece to consider rectifyin g not only its economic shortcomings, but 

also its rule of law deficit 10.  

Finally, the limited ability of EU mechanisms to sustain Article 2 TEU values has an 

impact on fundamental rights. According to 2015 data from the European Court of 

Human Rights, the three fundamental rights more commonly violated in EU countries 

are the right to a fair trial, the right to timely proceedings and the right to legal 

remedies11. These are also fundamental rights intrinsically related to democracy and the 

rule of law since one of their underlying core principles is the right of access to justice, 

which entails the right to fair and timely proceedings 12. 

Remaining concerns 

Despite the body of EU instruments and processes to uphold Article 2 TEU values, 

serious concerns remain with respect to their effectiveness. The Commissionõs Rule of 

Law Framework was activated for the first time in response to the constitutional crisis in 

Poland13. While it is too early to evaluate the effectiveness of this mechanism in 

addressing Article 2 TEU crises, efforts at EU level so far seem to have fallen short of 

effectively ensuring Member Statesõ full compliance with these values. They also do not 

                                                           
8 European Parliamentary Research Service, 2013, ôRevising the European Arrest Warrant õ, p. 7. 
9 Olson, M., 1993, Dictatorship, democracy, and development, American Political Science Review; and 
Olson, M., 2000, ôPower and Prosperity: Outgrowing Communist and Capitalist Dictatorshipsõ, 
Basic Books, New York. 
10 Wennerström, E. & Valter; Å, 2015, The Rule of Law in Times of Financial Crises: How EU Rule of Law 
Correlates with the Market, Scandinavian Studies in Law, Vol. 60, p. 395 et seq. 
11 ECtHR, ôViolations  by Article and respondent State. 2015õ. 
12 Wennerström, E., and Valter, Å, 2015, The Rule of Law in Times of Financial Crises ð How EU Rule of 
Law Correlates with the Market, Scandinavian Studies in Law, Vol. 60, pp. 621-622 
13 Brunsden, J., for Financial Times, õLeaked: Timmermans letter to Warsawõ, 13 January 2016. 

http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/510979/IPOL-JOIN_ET(2013)510979_EN.pdf
http://www.svt.ntnu.no/iss/Indra.de.Soysa/POL3503H05/olson.pdf
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2734125
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2734125
http://www.echr.coe.int/Documents/Stats_violation_2015_ENG.pdf
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2734125
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2734125
http://blogs.ft.com/brusselsblog/2016/01/13/timmermans-calls-for-talks-as-row-over-polish-media-law-rumbles-on/
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seem to have deterred parties having won parliamentary elections from engaging in 

ôconstitutional captureõ strategies, which aim to systematically weaken national checks 

and balances in order to entrench their power and implement what has been labelled 

ôilliberalõ agendasõ14. The first edition of the Councilõs rule of law dialogue on 17 

November 2015 did not lead to any concrete measures to address some of the challenges 

identified above. The dialogue left it largely to Member States to identify their own 

shortcomings and advance solutions through a confidential process of self-reflection 15. 

Proposed solutions 

Against this background, officials, academics and civil society groups have proposed a 

range of solutions. A number of these proposed solutions, which  aim to review existing 

provisions and mechanisms, empower existing institutions, and/or establish new ones, 

are listed below16: 

Measures that would require Treaty change 

¶ Compulsory exit proposal:  Amending the Treaties to include a new provision 

which would  enable the expulsion of any Member State having systematically 

and repeatedly infringed EU values. The Treaties currently only foresee 

voluntary withdrawal from the EU 17. 

¶ Amending Article 51(1) of the EU Charter of Fundamental Rights:  This Article 

establishes that its provisions only bind national authorities when they are 

implementing EU law, and this proposal suggests to make all fundamental rights 

òdirectly applicable in the Member Statesó, including the right to effective 

judicial review (Article 47 of the Charter)18. 

¶ Amending Article 7 TEU:  Article 7 could be rewritten to foresee a more balanced 

inter -play between the Council and the European Parliament and lower decision -

making thresholds.   

¶ Reverse Solange doctrine: This proposal suggests enabling national courts, in a 

situation where human rights are systematically violated in their own Member 

State, to invite the CJEU to consider the legality of national actions in light of 

Article 2 TEU. The CJEU currently lacks the jurisdiction to do so 19.  

¶ Creation of a new EU institution : Establishing a new EU monitoring body, a 

ôCopenhagen Commissionõ tasked with monitoring the enforcement of Article 2 

                                                           
14 Müller, J-W., 2013, Safeguarding Democracy inside the EU. Brussels and the Future of the Liberal Order, 
Transatlantic Academy Paper Series; Zalan, E., for EU Observer, õHow to build an illiberal 
democracy in the EUõ, 8 January 2016. 
15 Butler, I., for Liberties EU, õThe Rule of Law Dialogue: 5 Ideas for Future EU Presidenciesõ, 23 
December 2015. 
16 Kochenov, D. and Pech, L., 2015, Monitoring and Enforcement of the Rule of Law in the EU: Rhetoric 
and Reality, European Constitutional Law Review, vol. 11, issue 3, p. 526. 
17 Closa, C., and Kochenov, D. (eds.), Reinforcing the Rule of Law Oversight in the European Union 
(Cambridge University Press, 2016, forthcoming). 
18 Reding, V., ôThe EU and the Rule of Law ð What next?õ, Speech/13/677, 4 September 2013,.  
19 Von Bogdandy, A., et al, 2012, Reverse Solange ð Protecting the Essence of Fundamental Rights against 
EU Member States, 49 Common Market Law Review, p.  489.  

http://www.transatlanticacademy.org/publications/safeguarding-democracy-inside-eu-brussels-and-future-liberal-order
https://euobserver.com/political/131723
https://euobserver.com/political/131723
http://www.liberties.eu/en/news/five-ideas-for-eu-rule-of-law
http://journals.cambridge.org/abstract_S1574019615000358
http://journals.cambridge.org/abstract_S1574019615000358
http://europa.eu/rapid/press-release_SPEECH-13-677_en.htm
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TEU values20. Alternatively, this task could be delegated the Council of Europ eõs 

Venice Commission21. 

Horizontal options ( addressed at all Member States) 

¶ Improvement of the Councilõs annual Rule of Law dialogue: A set of 

recommendations, which do not entail legislative changes, have been made to 

improve the Councilõs rule of law dialogue22. These essentially relate to choosing 

a specific topic and increasing the time for the dialogue, as well as requesting 

Member States to prepare ôcountry fichesõ based on the recommendations of the 

UN and the Council of Europe and ôcountry notesõ gathering the 

recommendations resulting from the dialogue with proposals to address these. A 

seminar could also be held prior to the dialogue to determine the issues to 

discuss and facilitate the preparation of Member States. A public follow -up 

system to monitor compliance with the recommendations could also be set up23. 

¶ New inter -parliamentary dialogue fostered by the European Parliament : This 

new dialogue could take the form of a bi -annual cycle of dialogues between the 

LIBE Committee and the counterpart nati onal parliamentary committees 24.  

¶ New monitoring cycle to be established via an Inter -institutional Agreement 

(IIA) : This proposal aims to ensure better coordination between the Commission, 

the Council and the European Parliament. The agreement among these 

institutions could take a similar form to the initiative on Better Regulation. This 

IIA would set up a new monitoring cycle on Member State compliance with 

Article 2 TEU, involving other actors, such as the EU Fundamental Rights 

Agency25. It would include a  scoreboard to be used to determine the activation, if 

need be, of vertical options. 

                                                           
20 Kochenov, D., Pech, L. (2015) Upholding the Rule of Law in the EU: On the Commissionõs ôPre-Article 
7 Procedureõ as a timid step in the right direction, European University Institute Working Papers, 
Department of Law, p. 10. 
21 Buquicchio, G., President of the Venice Commission, Speech at the Assises de la Justice Conference 
on óWhat role for Justice in the European Unionó organised by the European Commission, 21 
November 2013.   
22 Butler, I., for Liberties.eu, ôThe rule of law dialogue: five ideas for future EU presidencies õ, 
December 2015; Butler, I., for E-Sharp, õWary EU governments hold first rights talksõ, December 
2015. 
23 Butler, I., for Liberties.eu, ôThe rule of law dialogue: five ideas for future  EU presidenciesõ, 
December 2015; Butler, I., for E-Sharp, õWary EU governments hold first rights talksõ, December 
2015. 
24 Butler, I., for Liberti es.eu, 2016, ôHow the European Parliament can protect the EUõs fundamental 
values: An interparliamentary rights dialogue õ. 
25 European Parliament, Resolution of 10 June 2015 on the situation in Hungary, (2015/2700(RSP)), 
P8_TA-PROV(2015)0227, paragraph 12 ;  European Parliament resolution of 2 July 2013 on the 
situation of fundamental rights: standards and practices in Hungary  (pursuant to the European 
Parliament resolution of 16 February 2012) (2012/2130(INI)), P7_TA(2013)0315, paragraph 79; 
European Parliament, Report on the situation of fundamental rights: standards and practices in 
Hungary (pursuant to the European Parliament resolution of 16 February 2012) (2012/2130(INI)), 
PE 508.211v04-00; Reding, V., ôThe EU and the Rule of Law ð What next?õ, Speech at the Centre for 
European Policy Studies on 4 September 2013, SPEECH/13/677; Letter of the Foreign Mi nisters of 
Denmark, Finland, Germany and the Netherlands to the President of the European Commission  (6 

 

http://cadmus.eui.eu/bitstream/handle/1814/35437/RSCAS_2015_24.pdf?sequence=3
http://cadmus.eui.eu/bitstream/handle/1814/35437/RSCAS_2015_24.pdf?sequence=3
http://www.venice.coe.int/webforms/events/?id=1793
http://www.liberties.eu/en/news/five-ideas-for-eu-rule-of-law
http://esharp.eu/opinion/wary-eu-governments-hold-first-rights-talk#.VmKh0O3pq2w.twitter
http://www.liberties.eu/en/news/five-ideas-for-eu-rule-of-law
http://esharp.eu/opinion/wary-eu-governments-hold-first-rights-talk#.VmKh0O3pq2w.twitter
hhttp://www.liberties.eu/en/news/european-parliament-protect-eu-values
hhttp://www.liberties.eu/en/news/european-parliament-protect-eu-values
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2015-0227+0+DOC+XML+V0//EN
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P7-TA-2013-315
http://www.europarl.europa.eu/sides/getDoc.do?type=REPORT&reference=A7-2013-0229&language=EN
http://europa.eu/rapid/press-release_SPEECH-13-677_en.htm
https://www.rijksoverheid.nl/documenten/brieven/2013/03/13/brief-aan-europese-commissie-over-opzetten-rechtsstatelijkheidsmechanisme
https://www.rijksoverheid.nl/documenten/brieven/2013/03/13/brief-aan-europese-commissie-over-opzetten-rechtsstatelijkheidsmechanisme
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Vertical options  (aimed to address a situation in a particular Member State):  

¶ Systemic infringement actions : This option primarily entails a new approach 

under the existing infringement procedure on the basis of which the Commission 

would present a ôbundleõ of infringement cases to the CJEU in order to present a 

clear picture of systemic non-compliance with Article 2 TEU. This option could 

include subtracting any EU funds that the concerned Member State may have 

been entitled to receive26. 

¶ Improvement of the Commissionõs Rule of Law Framework: Without legislative 

changes, this mechanism could be amended to introduce more clarity in the 

criteria and benchmarks which govern th e activation of the framework. More 

transparency as regards the dialogue to be held between the concerned Member 

State and the Commission, including the publication of any ôrule of law opinionõ 

issued by the Commission, may also be recommended27.  

¶ Empowerme nt of national actors : This option would entail launching EU -

funded capacity -building programmes targeted at national courts, civil society 

organisations and other institutions to better protect democracy, the rule of law 

and fundamental rights in Member States28. Setting up new financing 

programmes would however most likely require legislative change.  

Assessment of options 

Since no instruments are available to precisely and scientifically quantify the costs of non-

adherence or the benefits of adherence to democracy, the rule of law, and fundamental 

rights, the quantitative estimates presented in this Research Paper relate only to 

immediate economic costs of the selected options. Social, political and economic gains 

that can be achieved through the application of the proposed options are assessed in 

terms of addressing the negative impacts observed in the situations where Article 2 TEU 

values have not been fully respected. These can affect specific groups of stakeholders or 

society at large, as well as the economies of the Member States and the EU as a whole.   

All the options proposed have the potential to contribute to a better economic 

development, better access to democracy and fundamental rights and increase in trust 

between Member States, the citizens and the EU institutions. While some differences 

among the options regarding the economic, social and political dimensions have been 

noted, at this stage there is no clear indication that one of them is preferable compared to 

the others. Some options may entail higher costs than others. For instance, while the 

improvement of the Councilõs annual rule of law dialogue could be expected to entail 

immediate costs of EUR 2.9 million annually, empowering national actors through an 

                                                                                                                                                               
March 2013). 
26 Scheppele, K.L., ôEnforcing the Basic Principles of EU Law through Systemic Infringement 
Actionsõ, in Closa, C. and Kochenov, D. (eds.), Reinforcing the Rule of Law Oversight in the European 
Union (Cambridge University Press, 2016); Scheppele, K.L., ôWhat Can the European Commission 
Do When Member States Violate Basic Principles of the EUuropean Union? The Case for Systematic 
Infringement Actions õ, contribution no. 45 at the Assises de la Justice 2013. 
27 Kochenov, D. and Pech, L., 2015, Monitoring and Enforcement of the Rule of Law in the EU: Rhetoric 
and Reality, European Constitutional Law Review, vol. 11, issue 3, 511-540.  
28 Butler, I., for E-Sharp, õWary EU governments hold first rights talksõ, December 2015, pp. 10-11. 

file:///C:/Users/AGO/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/QAIKSDM1/ec.europa.eu/justice/events/assises-justice-2013/contributions_en.htm
file:///C:/Users/AGO/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/QAIKSDM1/ec.europa.eu/justice/events/assises-justice-2013/contributions_en.htm
file:///C:/Users/AGO/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/QAIKSDM1/ec.europa.eu/justice/events/assises-justice-2013/contributions_en.htm
http://journals.cambridge.org/abstract_S1574019615000358
http://journals.cambridge.org/abstract_S1574019615000358
http://esharp.eu/opinion/wary-eu-governments-hold-first-rights-talk#.VmKh0O3pq2w.twitter
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EU-funded capacity building  programme could cost EUR 330,000 per Member State. No 

forecast of costs has been made in relation to improving the Commissionõs Rule of Law 

Framework, since these costs would depend on the number and severity of the issues to 

be addressed by this instrument. A combination of horizontal and vertical options would 

arguably be more effective than applying just one of the options.   
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1 Introduction  
 

The European Parliament has initiated a Legislative Own -Initiative Report (L-INI) on the 

establishment of an EU mechanism on democracy, the rule of law and fundamental 

rights . This L-INI was triggered by the European Parliamentõs Resolution of 10 June 2015 

on the situation in Hungary 29. In this Resolution, the European Parliament urged the 

European Commission to  

ò[é] carry out an impartial, yearly assessment on the situation of fundamental 

rights, democracy and the rule of law in all Member States, indiscriminately and 

on an equal basis, involving an evaluation by the EU Agency for Fundamental 

Rights, together with appropriate binding and corrective mechanisms, in order to 

fill  existing gaps and to allow for an automatic and gradual response to breaches 

of the rule of law and fundamental rights at Member State level; instruct its 

Committee on Civil Liberties, Justice and Home Affairs to contribute to the 

development and elaboration of this proposal in the form of a legislative own-

initiative report to be adopted by the end of [2015];ó30 

In December 2015, the European Parliament reiterated this call in another Resolution 

regarding the situation in Hungary 31. 

As stated in Article 1 Treaty of the European Union (TEU)32, the Member States confer on 

the Union competences to attain the objectives they have in common. The adoption of 

legally binding norms on the basis of the European treaties has given rise to mutually 

interdependent legal relations linking the EU and its Member States with each other 33. 

Furthermore , the EU legal structure is based on the fundamental premise that Member 

States share a set of common values on which the EU is founded, as stated in Article 2 

TEU34. These core values include democracy, the rule of law and respect for fundamental 

rights. Under Article 49 TEU 35, only States which respect these values and are committed 

to promoting them may apply to become a member of th e EU.  

                                                           
29 European Parliament, Resolution of 10 June 2015 on the situation in Hungary, (2015/2700(RSP)), 
P8_TA-PROV(2015)0227, paragraph 12. 
30 Ibidem 
31 European Parliament, Resolution of 16 December 2015 on the situation in Hungary 
(2015/2935(RSP)) P8_TA-PROV(2015)0461. 
32 Article 1 TEU: òBy this Treaty, the High Contracting Parties establish among themselves a 
European Union, hereinafter called ôthe Unionõ on which the Member States confer competences to 
attain objectives they have in common. This Treaty marks a new stage in the process of creating an 
ever closer union among the peoples of Europe, in which decisions are taken as openly as possible 
and as closely as possible to the citizen.ó 
33 See CJEU (Full  Court),  Opin ion 2/13 , Opinion  of the Court  (Full  Court)  of 18 December 2014, 
ECLI:EU:C:2014:2454., paragraphs 167ð168. 
34 Article 2 TEU: The Union is founded on the values of respect for human dignity, freedom, 
democracy, equality, the rule of law and respect for human  rights, including the rights of persons 
belonging to minorities. These values are common to the Member States in a society in which 
pluralism, non -discrimination, tolerance, justice, solidarity and equality between women and men 
prevail.  
35 Article 49 TEU:óAny European State which respects the values referred to in Article 2 and is 
committed to promoting them may apply to become a member of the Union. The European 

 

http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2015-0227+0+DOC+XML+V0//EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2015-0461+0+DOC+XML+V0//EN&language=EN
http://curia.europa.eu/juris/liste.jsf?pro=AVIS%252C&lgrec=cs&nat=or&oqp=&dates=&lg=&language=en&jur=C%2CT%2CF&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&num=c-2%252F13&td=%3BALL&pcs=Oor&avg=&page=1&mat=or&jge=&for=&cid=67067
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At its most basic level, democracy can be defined as a form of government in which the 

supreme power is vested in the people and exercised by them directly or ind irectly 

through a system of representation usually involving periodically held free elections36. 

Rule of law can be rudimentarily understood as the situation in which everyone, including  

national  institutions, submit to, obey and are regulated by law 37. Fundamental rights are 

the group of rights inherent to all human beings 38. These will be examined in-depth in 

Section 2.1 of this Research Paper.  

In recent years, serious concerns have been raised with respect to some EU Member 

Statesõ adherence to the values laid down in Article 2 TEU . A number of national 

governments have for instance implemented a number of legal changes which may be 

viewed as not compatible with EU values such as the rule of law . Individual Member 

Statesõ departures from the EU values have knock-on effects on the EU as a whole. This 

relates to the all-affected principle linked to  the inter -penetration and mutual 

interdependence between Member States39. This mutual -dependence occurs at two levels 

ð among EU citizens and Member States. Firstly, every EU citizen has an interest in not 

being faced with an illiberal Member State in the EU, since that State is in a position to 

participate to the definition of the general political directions and priorities of the EU via 

the European Council and the adoption of EU legally binding acts via the Council of the 

EU. As such, it will at least indirectly participate in governing the lives of all EU citizens. 

If one or more Member States change their standards regarding the rule of law or 

democracy, this necessarily and automatically affects the decisions in and by other 

Member States as well.  

This all-affected principle relates to the principles of mutual trust , solidarity and sincere 

cooperation. Regarding the first of these principles, every Member State is equally 

interested in ensuring that other  Member States do not free-ride, which would 

undermin e the genuine nature of the EU and the internal market 40. The interdependency 

between the Member States works in such a way that the EU requires Member States to 

safely presume that every single one of them is at least as good as any other in terms of 

democracy, human rights  and rule of law standards 41. Thus, as highlighted by the  Court 

of Justice of the EU (CJEU) in its Opinion 2/13,  under the premise of mutual trust, 

                                                                                                                                                               
Parliament and national Parliaments shall be notified of this application. The applicant State  shall 
address its application to the Council, which shall act unanimously after consulting the 
Commission and after receiving the consent of the European Parliament, which shall act by a 
majority of its component members. The conditions of eligibility agr eed upon by the European 
Council shall be taken into account. 
The conditions of admission and the adjustments to the Treaties on which the Union is founded, 
which such admission entails, shall be the subject of an agreement between the Member States and 
the applicant State. This agreement shall be submitted for ratification by all the contracting States in 
accordance with their respective constitutional requirementsó. 
36 Oxford Law Dictionary, Cambridge Dictionary, Merriam -Webster Dictionary.  
37 Ibidem.  
38 UN , World Conference on Human Rights, Vienna Declaration, (25 June 1993), Part I, paragraph 5. 
39 Closa, C., and Kochenov, D. (eds.), Reinforcing the Rule of Law Oversight in the European Union 
(Cambridge University Press, 2016, forthcoming). 
40 Closa, C., and Kochenov, D. (eds.), Reinforcing the Rule of Law Oversight in the European Union 
(Cambridge University Press, 2016, forthcoming). 
41 Ibidem. 

http://www.ohchr.org/EN/ProfessionalInterest/Pages/Vienna.aspx
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Member States infer that these values, as set in Article 2 TEU, will be òrecognised and, 

therefore, that the law of the EU that implements them will be respectedó42.  

In addition to th e principle of  mutual trust, Member States are expected to cooperate 

among themselves and with the institutions of the European Union  in order  to uphold 

Article 2 TEU values. Taking into account that under the all-affected principle, an action 

taken by a certain Member State may impact all other Member States and their citizens, it 

is in the best interest of all of them to ôsincerely cooperateõ to prevent and, if need be, 

proactively address those situations in which a threat to the core values of the Union and 

its stability  may have emerged43. This principle of sincere cooperation is closely inter-

related to the principle of solidarity, which is also one of the core values in Article 2 

TEU44. 

Moreover, w hile this Research Paper does not specifically focus on this matter, the 

question of the EUõs external credibility, as a global promoter of democracy, the rule of 

law and fundamental rights,  is also relevant. Indeed, the EUõs external standing and 

authority can be undermined if the EU does not live up to its self-proclaimed  adherence 

to its own  values at home. This has potentially wide reaching consequences. Firstly, this 

raises the problem of the potential disconnect between the EUõs internal and external 

policies and mechanisms dedicated to the promotion of its foundational values (for 

example, a disconnect between the Commissionõs internal rule of law framework and the 

EUõs external strategic framework which focuses, by contrast, on human rights and 

democracy). Critics have argued that such a disconnection exists, which has led in turn to 

repeated accusations of ôdouble standardsõ and an inconsistent treatment of third 

countries45. Secondly, a problem of incoherence between the EUõs external policies 

themselves may be noted46. This may give the impression of a piecemeal, insufficiently 

integrated approach and a reluctance of the EU to subject itself to any meaningful 

external and independent monitoring as regards its own compliance with EU values 47.  

Democracy, the rule of law and respect for fundamental rights are v alues common to all 

Member States, and Article 2 TEU recognises this48. While it can be argued that Article 2 

TEU is vague in the sense that neither defines the fundamental values it proclaims nor 

does it make clear the obligations  they entail  for Member States, the core substance of the 

principles of democracy, the rule of law and respect for fundamental rights may be 

derived from other provisions of EU primary law or EU secondary legislation as well as 

other EU primary materials and internati onal law instruments 49. In light of this  and 

                                                           
42 CJEU, Opinion 2/13  of the Court (Full Court) of 18 December 2014, ECLI:EU:C:2014:2454, 
paragraph 168. 
43 Article 4(3) TEU. 
44 Article 2 TEU provides in its second sentence that: òThese values are common to the Member 
States in a society in which pluralism, non -discrimination,  tolerance, justice, solidarity  and equality 
between women and men prevailó (emphasis added). 
45 Pech, L., 2016, The EU as a global rule of law promoter: the consistency and effectiveness challenges, Asia 
Europe Journal, Springer, Vol. 14, Issue 1. 
46 Ibidem. 
47 Ibidem. 
48 Müller, J.W, 2013, Safeguarding democracy inside the EU. Brussels and the future of liberal order, 
Transatlantic Academy, Paper Series, No. 3. 
49 For more information see Section 2. 

http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d0f130d54d41ee056b874fba99d9eda5f8ee7af8.e34KaxiLc3eQc40LaxqMbN4OchaKe0?text=&docid=160882&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1132187
http://link.springer.com/article/10.1007/s10308-015-0432-z
http://www.transatlanticacademy.org/sites/default/files/publications/Muller_SafeguardingDemocracy_Feb13_web.pdf
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taking into account the increasing challenges to protect and promote these values outside 

but also within the EU , key institutions and actors at all levels of governance, but also 

citizens, representative associations and the civil society at large have all called to ensure 

that the EU and its Member States uphold the values laid down  in Article 2 TEU 50. 

 

Structure of this Research Paper 

Considering the challenges and the shortcomings highlighted above, the European 

Parliament, in June 2015, on the basis of a legislative own-initiative (L -INI), called on the 

Commission to establish òan EU mechanism on democracy, the rule of law and 

fundamental rights in order to better ensure compliance with and enforcement of the 

Charter and Treatiesó and instructed the involvement of the Committee on Civil 

Liberties, Justice and Home Affairs for this purpose 51. This Research Paper has been 

drafted in support of the European Added Value Assessment that accompanies the L-INI.  

It ther efore supports any future legislative process, which requires that any legislative act 

be justified in accordance with the principles of subsidiarity and proportionality 52. In 

making such determination, an impact assessment of the proposed act shall be carried 

out to conclude whether the objective of the act òcan be better achieved at Union leveló. 

This has to be justified by òqualitative and, wherever possible, quantitative indicatorsó53. 

The aim  of this Research Paper is therefore to contribute to  the European Added Value 

Assessment part of the L-INI process by ascertaining the need for a new EU mechanism 

to uphold democracy, the rule of law and fundamental rights , and if so, the potential 

added value of such a mechanism.  

To this end, Section 2 of this Research Paper examines the existing EU legal and policy 

framework  on democracy, the rule of law and fundamental rights based on desk research 

and consultation with Senior Experts 54 and key stakeholders. This Section includes, in 

particular,  the European Commissionõs Rule of Law Framework adopted in 201455 and 

the dialogue held between Member States in the Council with the view of promoting a nd 

safeguarding the rule of law 56. The Research Paper also examines the respective roles of 

the different institutions at EU level and the interplay between the EU, the Council of 

Europe (including the remaining issue of EU accession to European Convention on 

Human Rights) and the UN in this area, as well as the role played by national authorities , 

                                                           
50 FRA, 2013, ôThe European Union as a Community of values: safeguarding fun damental rights in 
times of crisisõ. 
51 European Parliament, Resolution of 10 June 2015 on the situation in Hungary, (2015/2700(RSP)), 
P8_TA-PROV(2015)0227, paragraph 12. 
52 Article 5 TEU and Protocol (No 2) on the Application of the Principles of Subsidiarity and 
Proportionality . 
53 Article 5 of Protocol (No 2).  
54 Laurent Pech, Professor of European Law and Head of the Law and Politics Department of 
Middlesex University (London) and Erik Wennerström, Director General of the Swedish National 
Council for Crime Prevention ( Brottsförebyggande rådet ð Brå). 
55 European Commission, Communication ôA new EU Framework to strengthen the Rule of Law õ of 
19 March 2014, COM(2014) 158 final/2. 
56 Council of the European Union, Conclusions of the Council of the EU and the Member States 
meeting within the Council on ensuring respect for the rule of law  of 16 December 2014. 

http://fra.europa.eu/sites/default/files/fra-2013-safeguarding-fundamental-rights-in-crisis_en.pdf
http://fra.europa.eu/sites/default/files/fra-2013-safeguarding-fundamental-rights-in-crisis_en.pdf
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2015-0227+0+DOC+XML+V0//EN
http://www.lisbon-treaty.org/wcm/the-lisbon-treaty/protocols-annexed-to-the-treaties/657-protocol-on-the-application-of-the-principles-of-subsidiarity-and-proportionality.html
http://www.lisbon-treaty.org/wcm/the-lisbon-treaty/protocols-annexed-to-the-treaties/657-protocol-on-the-application-of-the-principles-of-subsidiarity-and-proportionality.html
http://ec.europa.eu/justice/effective-justice/files/com_2014_158_en.pdf
http://data.consilium.europa.eu/doc/document/ST-17014-2014-INIT/en/pdf
http://data.consilium.europa.eu/doc/document/ST-17014-2014-INIT/en/pdf
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including national courts . The Research Paper also encompasses the perspective of EU 

citizens and residents, including a review of the case-law of the CJEU on the rights 

inherent to EU citizenship . It also briefly addresses the external dimension of the topic of 

this Research Paper by looking at the EU as an exporter of values.  

Section 2.1.3 provides a critical  assessment of the European Commissionõs new Rule of 

Law Framework  according to the following  criteria : relevance, comprehensiveness, 

effectiveness, efficiency, objectivity, impartiality,  accountability, clarity and transparency.  

Section 4 of the Research Paper identifies key shortcomings and gaps in the current EU 

framework in order to establish possible steps that the EU could take towards bridging 

the identified gaps. To illustrate these gaps and their impacts, four case-studies have been 

carried out to provide an in -depth understanding of several examples of specific 

shortcomings in the EU framework , the related social, economic and political impacts on 

individuals, companies, Member States and the EU itself. These case-studies were 

selected following desk research and consultation with the Senior Experts and the 

European Parliament, with the primary aim of explor ing different types of shortcomings 

both at Member State and EU levels as well as how the existing EU mechanisms may be 

used.  

Section 5 provides an analysis of possible options to remedy the identified gaps . This 

includes an assessment of solutions proposed by different stakeholders, including EU 

institutions, academics, civil society groups as well as an assessment of the potential 

added value at EU level  of establishing a new EU mechanism on democracy, the rule of 

law and fund amental rights. The social, economic and political costs and the benefits of 

the proposed solutions are analysed. 
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Table 1 below provides an overview of the key concepts that will be discussed in Section 2 of this Research Paper, and which is dedicated to the 

main mechanisms whi ch are currently in force to uphold Article 2 TEU values. The elements of these core values are also listed in Table 1. 

 

Table 1 Key concepts 

Article 2 TEU 
values 

Democracy Rule of Law  Fundamental Rights  

Å Separation and balance of powers (the 
legislative, executive and judiciary: each 
branch can independently carry out its own 
respective function) 

Å Independence of the judiciary 

Å Pluralistic  system of political parties and 
organisations 

Å Accountability and transparency 

Å Free, independent and pluralistic media 

Å Respect for political rights  

¶ Legality  

¶ Legal certainty 

¶ Prohibition of arbitrariness of the executive  

¶ Independent and impartial court s 

¶ Effective judicial review including respect 
for fundamental rights  

¶ Equality before the law  

 

¶ Universal  

¶ Indivisible  

¶ Interdependent  

¶ Interrelated  

 

Fundamental rights have been divided into 
three generations: 

¶ First-generation human rights (òblueó 
rights ) are fundamentally civil and political 
rights.  

¶ Second-generation human rights are 
economic, social and cultural rights.  

¶ Third -generation human rights (ògreenó 
right s) are fundamental rights which have 
been recognised in the latest times including, 
for instance, the right to self -determination, 
the right to a healthy environment and  the 
right to data protection . 
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Article 7 TEU 
and the 
Commissionõs 
Rule of Law 
Framework  

Systemic threat to the rule of law  

(Commission Rule of Law Framework) : 
Clear risk of a serious breach (Article 7(1) 
TEU): 

Serious and persistent breach (Article 7(2) 
TEU): 

òSituations where the authorities of a 
Member State are taking measures or are 
tolerating situations which are likely to 
systematically and adversely affect the 
integrity, stability or the proper functioning 
of the institutions and the safeguard 
mechanisms established at national level to 
secure the rule of lawó57. Some general 
examples are provided of what might 
satisfy the threshold for action: ôthe 
political, institutional  and/or legal order of 
a Member State as such, its constitutional 
structure, separation of powers, the 
independence or impartiality of the 
judiciary or its system of judicial review 
including constitutional justice where it 
exists, must be threatened ñ for  example, 
as a result of the adoption of new measures 
or of widespread administrative practices 
of public authorities and lack of domestic 
redress.õ58 

The concept of risk was introduced by the Nice 
Treaty to allow the Union to take preventive 
action and it is therefore a òspecific creature of 
the Union legal systemó.59 The risk must go 
beyond specific situations ð unlike individual 
infringements ð and concern a more systematic 
problem 60. However, as a risk, it remains 
òwithin the realm of the potentialó. But the 
requirement for it to be òclearó excludes purely 
contingent risks61. This mechanism allows the 
EU to send a warning signal to an offending 
Member State before the risk materialises into 
a breach and positions the EU institutions in a 
constant surveillance mode to prevent this 
from happening 62. 

 

This concept comes from public international 
law and has been widely discussed in 
international instruments 63. It requires the risk 
to have actually materialised 64. To determine 
the seriousness of the breach a variety of 
criteria will have to be taken into account, 
including the purpose and the result of the 
breach. The result of the breach might concern 
any one or more fundamental values. 
However, a simultaneous breach of several 
values could evidence the seriousness of the 
breach65. The persistence of the breach 
requires, by definition, that it has lasted some 
length of time. However, the fact that a 
Member State has repeatedly been condemned 
for the same type of breach over a period of 
time by an international court s uch as the 
ECHR or by non-judicial international bodies 
such as the Parliamentary Assembly of the 
Council of Europe or the United Nations 
Commission on Human Rights and has not 

                                                           
57 European Commission, Communication ôA new EU Framework to strengthen the Rule of Law õ of 19 March 2014, COM(2014) 158 final/2, p. 6. 
58 Ibidem, p. 7. 
59 European Commission, Communication from the Commission to the Council and the European Parliament on Article 7 of the Treaty on European Union - 
Respect for and promotion of the values on which the Union is based, /* COM/2003/ 0606 final */, point 1.4.  
60 Ibidem, point 1.4.1.  
61 Ibidem, point 1.4.2. 
62 Ibidem. 

http://ec.europa.eu/justice/effective-justice/files/com_2014_158_en.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:52003DC0606
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:52003DC0606
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demonstrated any intention of taking practical 
remedial action is a factor that could be taken 
into account66. 

                                                                                                                                                                                                                                                                 
63 European Commission, Communication from the Commission to the Council and the European  Parliament on Article 7 of the Treaty on European Union - 
Respect for and promotion of the values on which the Union is based, /* COM/2003/0606 final */, point 1.4.  
64 Ibidem, point 1.4.2. 
65 Ibidem, point 1.4.4. 
66 Ibidem, point 1.4.3. 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:52003DC0606
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:52003DC0606
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2 EU legal and policy framework  
  

Key findings  

¶ Article 2 TEU provides that democracy, rule of law and fundamental rights are values 
which are common to the EU Member States and ones on which the EU is based. 
However, Article 2 TEU does not explicitly define these notions nor does it elaborate on 
the obligations they entail for Member States. Their meaning and scope can 
nevertheless be deduced from EU law and policies pertaining to democracy, rule of law 
and fundamental rights.  

¶ There are many mechanisms at EU and international levels which aim to guarantee and 
promote democracy, the rule of law and fundamental rights.  

¶ A variety of  actors tend to be involved in these mechanisms, with different 
competences and mandates. However, the principle of sincere cooperation binds both 
EU institutions and Member States. 

¶ The case-law of the CJEU has been essential in consolidating fundamental rights and 
the rights inherent to EU citizenship.  

¶ Within the EU, one may distinguish between the mechanisms which are enshrined in 
the Treaties (Article 7 TEU, the infringement procedure laid down in Articles 258 -260 
TFEU, and the peer review mechanism laid down in Article 70 TFEU) and ôsoft-lawõ 
mechanisms, which can be themselves divided between two categories: First, there are 
soft-law mechanisms of a general scope which aim to address all Member States equally 
(the Commissionõs Rule of Law Framework and the Councilõs annual Rule of Law 
dialogue). Second, there are soft-law mechanisms of limited scope, either because they 
address a specific topic (fundamental rights, corruption and effectiveness of justice 
systems) or because they address a specific country (the Cooperation and Verification 
mechanism). 

¶ Gaps and shortcomings have been identified for all of these mechanisms, including the 
high thresholds required to trigger the mechanism (Article 7 TEU), a lack of clarity 
regarding the concepts used and triggering factors (Commissionõs Rule of Law 
Framework), excessively limited scope (annual fundamental rights reports, EU Justice 
Scoreboard, CVM, etc.) or lack of legally binding outcomes (peer reviews of Article 70 
TFEU, anti-corruption report).  

¶ Three cross-cutting issues underlie all of these limitations: (1) lack of clarity, (2) lack of 
coherence and consistency and (3) relative uncertainty on the extent of EU powers and 
the respective role of the main EU institutions when it comes to guaranteeing 
compl iance with Article 2 TEU values at Member State level. 

 

This section provides an overview of the existing EU legal and policy instruments that 

may be used to monitor  and assess Member State compliance with the values laid down 

in Article 2 TEU such as democracy, the rule of law and fundamental rights. It provides a 

brief description of these instruments and highlights their main limitations.  

While the main focus is on the protection of values within the borders of the EU, this is an 

issue that cannot be analysed entirely independently from the EUõs role in promoting 

these values abroad, as set out in Article 21 TEU67. This section therefore also briefly 

                                                           
67 Article 21 TEU reads as follows: òThe Union's action on the international scene shall be guided by 
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describes EU instruments dedicated to the external promotion of the EUõs fundamental 

values. It provides  a broad overview of relevant bodies and mechanisms of the Council of 

Europe and the United Nations as well as national mechanisms. 

 

2.1 Overview of existing EU mechanisms  (Internal dimension ) 

 

2.1.1 EU values 

 

(i)  Article 2 TEU  

õThe Union is founded on the values of respect for human dignity , freedom , democracy, equality , 

the rule of law and respect for human rights , including the rights of persons belonging to 

minorities . These values are common to the Member States in a society in which pluralism, non-

discrimination, tolerance, justice, solidarity and equality between women and men prevail.õ Article 

2 TEU 

 

Article 2  TEU68 sets out the values upon which the  European Union (EU) is founded on . 

These values, which include  democracy, the rule of law and respect for fundamental 

rights , are common to all Member States.  

The first symbolic references to these values were included in  the preamble of Maastricht 

Treaty in 1992 which  asserts that Member States confirm òtheir attachment to the 

principles of liberty, democracy and respect for human rights and fundamental freedoms 

and of the rule of law.ó Article 11 TEU and Article 177(2) TEC subsequently assigned to 

the EUõs foreign and security policy and the ECõs policy of development cooperation, 

respectively, the same objective of developing and consolidating democracy and the rule 

of law as well as respect for human rights. Article 6(1) TEU of the 1999 Amsterdam 

Treaty states that òThe Union is founded on the principles of liberty, democracy, respect 

for human rights and fundamental freedoms, and the rule of law, principles which are 

common to the Member States. The current text of Article 2 TEU (ex-Article 6(1) TEU) 

was modified by the Treaty of Lisbon, adding human dignity, equality and  the rights of 

persons belonging to minorities  to this list and renamed these principles õvaluesõ69. The 

Treaty of Lisbon reiterated that t hese values are common to the Member States wh ile also 

                                                                                                                                                               
the principles which have inspired its own creation, development and enlargement, and which it 
seeks to advance in the wider world: democracy, the rule of l aw, the universality and indivisibility 
of human rights and fundamental freedoms, respect for human dignity, the principles of equality 
and solidarity, and respect for the principles of the United Nations Charter and international law. 
The Union shall seek to develop relations and build partnerships with third countries, and 
international, regional or global organisations which share the principles referred to in the first 
subparagraph. It shall promote multilateral solutions to common problems, in particul ar in the 
framework of the United Nations.ó 
68 Treaty on European Union and the Treaty on the Functioning of the European Union , O.J. 
2012/C 326/01 (26 October 2012).  
69 Pech, L., 2009, The Rule of Law as a Constitutional Principle of the European Union, Jean Monnet 
Working Paper Series No. 4/2009. 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:12012M/TXT
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1463242
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referring to õa society in which pluralism, non -discrimination, tolerance, justice, solidarity 

and equality between women and men prevail.õ 

The promotion of the  Article 2 TEU values remains one of the main aims of the EU ð both 

internally  and abroad70. Within the EU, compliance with EU values and their promotion 

is also a legal obligation for the Member States. In principle , Member States should 

refrain from acting in a way that could jeopardi se this aim either though positive or 

negative actions71. In case of a õserious and persistent breach by a Member Stateõ of 

Article 2 TEU values, Article 7  TEU allows the Council of the EU to suspend certain 

rights of a Member State, including voting rights in the Council  of the EU. Regarding the 

external dimension of the EU, Article 3(5) TEU establishes that òin its relations with the 

wider world, the EU shall uphold and promote its values and interests and contribute to 

the protection of its citizensó. The coherent promotion, protection and implementation of 

democracy, the rule of law and respect for fundamental rights inside the EU is a key 

factor for external actors in considering the EU as a legitimate actor and fostering trust 72.  

 

The scope of Article 2 TEU 

The EU may only act within the limi ts of its competences conferred by the Treaties and, 

as stated in Article 4(2) TEU73, must respect national identities of Member States, inherent 

in their political and constitutional structures. This ônational identityõ clause may be 

invoked by the Member States challenging  the validity of an EU act or as a justification 

for a failure to fulfil obligations under  EU law 74. Under this clause, it might  be argued 

that it is the competence of Member States to design instruments to uphold Article 2 TEU 

values.  

Nevertheless, the values of Article 2 TEU inform the way the EU pursues its objectives, 

and how EU institutions exercise their powers 75. Member States are also obliged to òassist 

                                                           
70 Article 3(1) and (5) TEU.  
71 Editorial comments, ôSafeguarding EU values in the Member States ð Is something finally 
happening?õ [2015] 52 Common Market Law Review, 619ð628. 
72 Article 21 TEU; Pech, L., 2016, The EU as a global rule of law promoter: the consistency and effectiveness 
challenges, Asia Europe Journal, Springer, Vol. 14, Issue 1. 
73 Article 4(2) TEU provides: ôThe Union shall respect the equality of Member States before the 
Treaties as well as their national identities, inherent in their fundamental structures, political and 
constitutional, inclusive of regional and local self -government. It shall respect their essential State 
functions, including ensuring the territorial integrity of the State, maint aining law and order and 
safeguarding national security. In particular, national security remains the sole responsibility of 
each Member State.õ 
74 Leczykiewicz, D., for UK Constitutional Law Blog, ôThe ônational identity clauseõ in the EU 
Treaty: a blow to supremacy of Union law?õ, 21 June 2012. 
75 See, for instance, Council of the European Union, ôGuidelines on methodological steps to be 
taken to check fundamental rights compatibility in the Councilõs preparatory bodiesõ, Doc. 
10140/11, 18 May 2011; and European Commission, Commission Staff Working Paper ôOperational 
Guidance on taking account of Fundamental Rights in Commission Impact Assessmentsõ 
(SEC(2011)0567), 6 May 2011. These examples were mentioned in the Editorial comments, 
ôSafeguarding EU values in the Member States ð Is something finally happening?õ [2015] 52 
Common Market Law Review, p. 619. 

http://link.springer.com/article/10.1007/s10308-015-0432-z
http://link.springer.com/article/10.1007/s10308-015-0432-z
http://ukconstitutionallaw.org/2012/06/21/dorota-leczykiewicz-the-national-identity-clause-in-the-eu-treaty-a-blow-to-supremacy-of-union-law/
http://ukconstitutionallaw.org/2012/06/21/dorota-leczykiewicz-the-national-identity-clause-in-the-eu-treaty-a-blow-to-supremacy-of-union-law/
http://register.consilium.europa.eu/doc/srv?l=EN&f=ST%2010140%202011%20INIT
http://register.consilium.europa.eu/doc/srv?l=EN&f=ST%2010140%202011%20INIT
http://ec.europa.eu/justice/fundamental-rights/files/operational-guidance_en.pdf
http://ec.europa.eu/justice/fundamental-rights/files/operational-guidance_en.pdf
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each other in carrying out tasks which flow from the Treatiesó76. This duty of sincere 

cooperation is not confined to  areas falling under EU law. Likewise, Article 7 TEU, the 

prevention and sanctions mechanism for Article 2 TEU violations, is not confined to the 

scope of application of EU law 77. The EU is mandated to use Article 7 TEU if a Member 

State is in a persistent breach of the fundamental values also in matters where Member 

States act autonomously. EU primary law  therefore does not exclude the provisions of 

Article 2 TEU from its supervisory task nor does it  restrict the CJEUõs jurisdiction in 

relation to  Article 2  TEU78. EU primary law bestows a strong and multi -layered mandate 

on the Union to ensure that Article 2 TEU values are observed in each Member State79. 

The lack of definitions in Article 2 TEU80 could lead to diffi culties in determin ing when 

Article 2 TEU is breached. Any EU oversight of Member Statesõ observance of Article 2 

TEU would seem therefore to require ôfurther articulation of its substance. ó81 Some 

definitional  issues relating to Article 2 TEU are discussed below. 

 

Defining democracy, the rule of law and respect for fundamental rights  

The concepts of democracy, the rule of law and fundamental rights may be said to be 

dynamic  if not ôfamously elusiveõ concepts, whose boundaries may remain relatively 

unclear82. In the European Treaties, these concepts are usually  mentioned together, which 

at the very least shows their intercon nection and interdependence in the context of the 

EU legal framework . Accordingly, any debate on how to strengthen Member Statesõ 

compliance with Article 2 TEU  should start from the premise that democracy, the rule of 

law and fundamental rights  are mutually reinforcing principles whose relationship may 

be described as triangular83.  

There is however some disagreement among stakeholders concerning which of the se 

three values may be considered the most fundamental  one. For the European Union 

                                                           
76 Article 4(3) TEU. 
77 European Commission, COM/2003/0606  final , Communication  from  the Commission to the 
Council  and the European Parliament on Article  7 of the Treaty on European Union  - Respect for  
and promotion  of the values on whic h the Union  is based, 15 October 2003, p. 7. 
78 Editorial comments, ôSafeguarding EU values in the Member States ð Is something finally 
happening?õ [2015] 52 Common Market Law Review, p. 621. 
79 Hillion, C., 2016, Overseeing the rule of law in the European Union. Legal mandate and means, SIEPS 
European Policy Analysis, Vol. 1, pp. 1-2. 
80 See COREPER, doc 10168 on Council Conclusions on fundamental rights and rule of law and on 
the Commission 2012 Report on the Application of the Charter of Fundamental Rights of the 
European Union, 10168/13, 29 May 2013, point 9. See also Address by Irelandõs Minister of State for 
Disability, Older People, Equality and Mental Health, Kathleen Lynch TD at the 4 th Annual FRA 
Symposium: Promoting the Rule of Law in the EU, 7 June 2013, Vienna, p. 6 ð Ireland then held the 
Presidency of the EU Council. See the Editorial comments, ôSafeguarding EU values in the Member 
States ð Is something finally happening?õ [2015] 52 Common Market Law Review, p. 619. 
81 Editorial comments, õSafeguarding EU values in the Member States - Is something finally 
happening?õ, Common Market Law Review, Vol. 52,  No. 3,  June 2015, p. 619. 
82 FRAME, 2014, ôCritical analysis of the EUõs conceptualization and operationalization of the 
concepts of human rights, democracy and rule of lawõ, p. iii. 
83 This relationship is examined in detail in a study published by the European Parliament, 2013, 
ôThe triangular relationship between fundamental rights, democracy and rule of law in the EU: 
Towards an EU Copenhagen Mechanismõ, p. 59. 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52003DC0606
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52003DC0606
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52003DC0606
http://www.sieps.se/sites/default/files/2016_1_epa_eng.pdf
http://register.consilium.europa.eu/doc/srv?l=EN&f=ST%2010168%202013%20INIT
http://www.fp7-frame.eu/wp-content/materiale/reports/10-Deliverable-3.2.pdf
http://www.fp7-frame.eu/wp-content/materiale/reports/10-Deliverable-3.2.pdf
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/493031/IPOL-LIBE_ET(2013)493031_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/493031/IPOL-LIBE_ET(2013)493031_EN.pdf
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Agency for Fundamental Rights (FRA), human rights should be considered the 

overarching concept. For the Commissionõs DG Justice, the overarching concept would 

appear to be the rule of law, while other  stakeholders may feel that democracy is the glue 

that binds the three elements together84. The new Rule of Law Framework established by 

the European Commission however considers the values of Article 2 TEU from the 

perspective of the rule of law 85.  

This debate may nonetheless be largely unnecessary to the extent that Article 2 TEU 

values are inextricably linked. The fundamental freedoms of expression and association 

are the preconditions for political pluralism and democratic process, whereas democratic 

control and separation of powers are essential to sustain an independent judiciary and 

the rule of law, which  in turn are required for effective protection of human rights 86. This 

should also be taken into account when looking  at a long-term solution  to ensure full 

compliance with these values within the EU.  

 

(ii)  Democracy 

Democracy in the Member States takes a variety of forms including  direct versus 

representative democracy. Nevertheless, democracy is commonly based on the principle 

of equality among people entitled to political self -determination 87.  

Various international documents, including recognised  international soft law, offset out 

the core components of democracy. In 2004, the UN General Assembly adopted a 

resolution setting out seven ôessential elementsõ of democracy88: 

¶ Separation and balance of power ð the legislative, executive and judiciary power 

are distributed in such a way to ensure that each branch can independently carry 

out its own respective function;  

¶ Independence of the judiciary ; 

¶ A pluralistic system of political parties and organisations;  

¶ Respect for the rule of law; 

¶ Accountability and transparency ; 

¶ Free, independent and pluralistic media;  

                                                           
84 Democracy Reporting International, ôFrom commitment to action: Fundamental values in EU 
Member Statesõ, Report on an expert roundtable on legal mechanisms and reforms of EU law, 
Berlin, 30 January, 2014. 
85 European Commission, Communication ôA new EU Framework to strengthen the Rule of Law õ of 
19 March 2014, COM(2014) 158 final/2, pp. 3-4. 
86 Regulation (EC) No 1889/2006 of the European Parliament and of the Council of 20 December 
2006 on establishing a financing instrument for the promotion of democracy and hu man rights 
worldwide, OJ (2006) L 386/1, Recital 8 of the Preamble. 
87 European Parliament, 2013, ôThe triangular relationship between fundamental rights, democracy 
and rule of law in the EU: Towards an EU Copenhagen Mechanismõ, p. 33.  
88 Democracy reporting International, ôInternational consensus: essential elements of democracyõ 
(Report, October 2011), p. 5. 

http://democracy-reporting.org/files/dri_whi-report_roundtable.pdf
http://democracy-reporting.org/files/dri_whi-report_roundtable.pdf
http://ec.europa.eu/justice/effective-justice/files/com_2014_158_en.pdf
http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32006R1889
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/493031/IPOL-LIBE_ET(2013)493031_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/493031/IPOL-LIBE_ET(2013)493031_EN.pdf
http://www.democracy-reporting.org/files/essential_elements_of_democracy_2.pdf
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¶ Respect for human and political rights; e.g., freedoms of association and 

expression; the right to vote and to stand in elections. 

 

This definition does not strive to be exhaustive ; rather, its goal is to define the basic 

minimal requirements necessary for a State to be considered democratic. The resolution 

addresses two distinct aspects of democracy: ôvertical accountabilityõ which relates to 

how a State interacts with its people and ôhorizontal accountabilityõ which relates to how 

State institutions interact and how they are constructed  and organised89. 

At EU level, the idea of representation is expressed in Article 10 TEU. It states that the EU 

is founded on representative democracy (Article 10(1) TEU). Parliamentarianism in the 

EU is adapted to its specific needs. In accordance with the basic premise of dual 

legitimation, elections provide two lines of democratic legitimation  in the EU. These lines 

are institutionally represented by the European Parliament, wh ose legitimacy derives 

from the direct  elections of its Members by the totality  of the Unionõs citizens, and by the 

Council and the European Council, whose legitimation is based on the Member Statesõ 

democratically  organised peoples or national parliaments  (Article 10(2) TEU)90.  

The principle of democracy has also been interpreted and applied by the Court of Justice 

of the European Union (CJEU)91. The CJEU has understood this principle in a way which 

is respectful of the two sources of democratic legitimacy at EU level: the Member States 

and the peoples of Europe. The Court of Justiceõs case-law offers ample evidence that the 

principle of democracy is not limited to protecting parliamentary prerogatives 92, but also 

encompasses other forms of governance, e.g. the achievement of consensus by social 

partners93. The EU judiciary therefore has a responsibility to make sure that those other 

forms of governance remain as democratic as possible. Furthermore, t his principle, like 

all EU constitutional principles, must be read in light of societal changes. The principle of 

democracy at EU level has also been relied upon by the CJEU to strengthen transparency, 

                                                           
89 Ibidem, p. 6. 
90 Von Bogdandy, A., 2012, The European Lesson for International Democracy: The Significance of Articles 
9 to 12 EU Treaty for International Organizations, European Journal of International Law 23 (2), 315-
334.  
91 The CJEUõs practice in this regard has been extensively analysed by Koen Lenaerts, the current 
President of the CJEU. See Lenaerts, K., 2013, The principle of democracy in the case law of the European 
Court of Justice, International and Comparative Law Quarterly/Volume 62/Issue 02/April 2013, pp. 
271-315. 
92 CJEU cases such as Roquette Frères v Council (Case C-138/79, Judgment of the Court of 29 October 
1980 Roquette Frères v Council, ECLI:EU:C:1980:249), Les Verts (Case 294/83 , Judgment of the Court 
of 23 April 1986, Les Verts v Parliament, ECLI:EU:C:1986:166), Chernobyl (Case C-70/88, Judgment of 
the Court of 22 May 1990, Parliament v Council, ECLI:EU:C:1990:217), and Titanium Dioxide (Case C-
300/89, Judgment of the Court of 11 June 1991, Commission v Council, ECLI:EU:C:1991:244) 
demonstrate that the CJEU has endeavoured to protect the powers that the Treaties have conferred 
on the European Parliament. 
93 In UEAPME v. Council (Case T-135/96 , Judgment of the Court of First Instance (Fourth Chamber, 
extended composition) of 17 June 1998, UEAPME v Council, ECLI:EU:T:1998:128), the EGC stressed 
that the EU principle of democracy does not oppose dialogue among social partners.  
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http://journals.cambridge.org/action/displayAbstract?fromPage=online&aid=8880992
http://journals.cambridge.org/action/displayAbstract?fromPage=online&aid=8880992
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A61979CJ0138
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A61983CJ0294#text
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A61988CJ0070
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A61989CJ0300
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A61989CJ0300
http://curia.europa.eu/juris/showPdf.jsf;jsessionid=9ea7d0f130d501bdf2ff662b4db98a9597ad20f2214d.e34KaxiLc3eQc40LaxqMbN4OahuLe0?text=&docid=103900&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=34912
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with the view of e nhancing the democratic legitimacy of the EU by providing sufficient 

means for EU citizens to hold their representatives accountable94.  

The issue of further i ncreasing the democratic legitimacy of the EU has been discussed at 

each key stage of the process of European integration. To address the ôdemocratic deficitõ 

thesis, the Masters of the Treaties have primarily sought to grant more powers to the 

European Parliament and extend the areas in which  it has joint decision-making powers 

with the Council  of EU95. Under  the current EU legal framework, provisions on 

democratic principles of EU are enshrined in Articles 9 to 12 TEU.  

  

                                                           
94 See Lenaerts, K., 2004, òIn the Union we trustó: Trust-enhancing principles of Community law, 41 
Common Market Law Review 317. 
95 For example, Article 16(1) TEU reads as follow: òThe Council shall, jointly with the European 
Parliament, exercise legislative and budgetary functions. It shall carry out policy -making and 
coordinating functions as laid down in the Treatiesó.  
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(iii)  The rule of law  

The rule of law has become a dominant organisational paradigm  of modern 

constitutional law and is commonly recognised as a key principle at national and 

international levels to regulate the exercise of public power96. The rule of law ensures that 

all public  authorities  act within the constraints of law, in accordance with the values of 

democracy and fundamental rights, and under the control of independent and impartial 

courts97.   

The first judicial reference to the rule of law in the EU  was made by the Court  of Justice in 

its judgment Les Verts v Parliament98, which referred to the EU as a ôCommunity based on  

the rule of law.õ Since then, multiple references have been made to the rule of law in the 

Treaties. Initially , these references were largely symbolic . However , subsequent and 

successive treaty amendments reinforced the constitutional significance of the rule of law 

and made clear that this principle had both an internal  and external dimension 99. 

The rule of law is , for instance, a prerequisite for membership of the EU 100. It has 

therefore played a significant role in the enlargement process of the EU. The so-called 

Copenhagen criteria were established in 1993 as a means of assessing whether Candidate 

States were eligible to accede to the EU. They include compliance with the values in 

Article 2 TEU, including the rule of law. òMembership requires that the candidate 

country has achieved stability of institutions guaranteeing democracy, the rule of law, 

human rights, respect for and protection of minorities éõ and can be divided into the 

following sub -criteria: respecting the supremacy of law, the separation of powers, judicial 

independence, procedural fundamental rights, and taking active measures to counter 

corruption 101.  

On 11 March 2014, the EU Commission issued the Communication óA new EU 

Framework to strengthen the Rule of Lawó in which it offers a working definition of the 

rule of law . The definition draws  on principles set out in the case-law of the CJEU and the 

European Court of Human Rights (ECtHR) and reports written by the Council of 

Europeõs Commission for Democracy through Law, better known as the Venice 

Commission. The table below provides the EU Commissionõs non-exhaustive list of the 

principles enshrined in the notion ôrule of lawõ102, and compares it to the previous list of 

sub-elements offered by the Venice Commission.  

                                                           
96 European Commission, COM(2014) 158 final/2, Communication from the Commission to the 
European Parliament and the Council: A new EU Framework to strengthen the Rule of Law  (19 
March 2014),  p. 2-4. 
97 Ibidem. 
98 CJEU, Case 294/83 Judgment of the Court of 23 April 1986 Les Verts v Parliament, 
ECLI:EU:C:1986:166, paragraph 23. 
99 Pech, L., 2012/13, Rule of law as guiding principle of the European Unionõs external action, Asser 
Institute Centre for the Law of EU External Relations Working Papers , p. 9. 
100 Article 49 TEU. 
101 Wennerström, E., and Valter, Å, 2015, The Rule of Law in Times of Financial Crises ð How EU Rule of 
Law Correlates with the Market, Scandinavian Studies in Law, Vol. 60, p. 622. 
102 European Commission, Communication ôA new EU Framework to streng then the Rule of Lawõ 
of 19 March 2014, COM(2014) 158 final/2, p. 4. European Commission, Communication ôA new EU 
Framework to strengthen the Rule of Lawõ of 19 March 2014, COM(2014) 158 final/2, p. 4. 
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http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2734125
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file://milieu-srv/data/Projects/1797.15%20(1588.13)%20EU%20mechanism%20on%20democracy/Working%20docs/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/AppData/Roaming/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/SSCKGMEU/European%20Commission,%20Communication%20‘A%20new%20EU%20Framework%20to%20strengthen%20the%20Rule%20of%20Law’%20of%2019%20March%202014,%20COM(2014)%20158%20final/2,
file://milieu-srv/data/Projects/1797.15%20(1588.13)%20EU%20mechanism%20on%20democracy/Working%20docs/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/AppData/Roaming/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/SSCKGMEU/European%20Commission,%20Communication%20‘A%20new%20EU%20Framework%20to%20strengthen%20the%20Rule%20of%20Law’%20of%2019%20March%202014,%20COM(2014)%20158%20final/2,
file://milieu-srv/data/Projects/1797.15%20(1588.13)%20EU%20mechanism%20on%20democracy/Working%20docs/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/AppData/Roaming/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/SSCKGMEU/European%20Commission,%20Communication%20‘A%20new%20EU%20Framework%20to%20strengthen%20the%20Rule%20of%20Law’%20of%2019%20March%202014,%20COM(2014)%20158%20final/2,
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Table 2 Comparison between the rule of law -definitions of the Venice Commission and 
the EU Commission103 

European Commission  Venice Commission  

¶ Legality  

¶ Legal certainty 

¶ Prohibition of arbitrariness of the 
executive 

¶ Independent and impartial courts  

¶ Effective judicial review including 
respect for fundamental rights  

¶ Equality before the law  

¶ Legality  

¶ Legal certainty  

¶ Prohibition of arbitrariness  

¶ Access to justice before independent and 
impartial courts, including judicial 
review of administrative acts  

¶ Respect for human rights 

¶ Non-discrimination and equality before 
the law 

 

According to the European Commission, the rule of law entails compliance with the six 

legal principles listed above (see Table 2). They stem from the constitutional traditions 

common to most European legal systems and define the core meaning of the rule of law 

within the context of the EU legal order. The EU Commissionõs understanding of the rule 

of law is similar to the understanding of the Venice Commission , but a number of minor 

differences may be highlighted 104: 

¶ The European Commission specifies that it is the executive branch of government 
that shall be prohibited from demonstrating arbitrariness, whereas the Venice 
Commission makes no such restriction; 

¶ The EU Commission refers to fundamental rights while the Venice Commissi on 
refers to human rights ; 

¶ The European Commission leaves out non-discrimination as a component of the 
rule of law.  However, it can be interpreted that equality before the law 
encompasses non-discrimination.  

 

Some criticism has been expressed as regards the core elements identified by the 

European Commission; for example, the principle of equality before the law  is usually 

thought to be included  in the broader notion of fundamental rights. However , the 

European Commission has distinguishe d between the two in its 2014 Communication. 

Other sub-components are also arguably missing from the list, such as the principle of 

accessibility of the law, the principle of the protection of legitimate expectations, and the 

principle of proportionality 105.  

                                                           
103 Wennerström, E., and Valter, Å, 2015, The Rule of Law in Times of Financial Crises ð How EU Rule of 
Law Correlates with the Market, Scandinavian Studies in Law, Vol. 60, pp. 621-622.  
104 Ibidem, p. 622.  
105 Kochenov., D., and Pech, L., 2015, Monitoring and Enforcement of the Rule of Law in the EU: Rhetoric 
and Reality, European Constitutional Law Review, vol. 11, issue 3, pp. 512-540. 
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The CJEU and the ECtHR have stated that the above-mentioned principles are not purely 

formal and procedural requirements. They are the vehicle for ensuring compliance with 

and respect for democracy and human rights. Hence, the rule of law may be said to be 

a constitution al principle with both formal and substantive components 106. 

 

(iv)  Fundamental Rights  

While  there has been much discussion on how the concept of fundamental rights should be 

understood , including regarding its scope and the distinction  with human rights, there is 

an international consensus that fundamental rights are òuniversal, indivisible and 

interdependent and interrelatedó107. Fundamental rights are those inherent to all human 

beings.  

The protection of fundamental rights was not explicitly inc luded in the founding Treaties 

of the European Communities . The CJEU was then in the forefront of European 

Community fundamental rights protection. In the 1969 Stauder case108, the CJEU already 

referred to fundamental rights as being part of the general princ iples of Community 

law 109. Since then, the notion of general principles of law as guaranteed by the ECHR and 

resulting from the constitutional traditions common to the Member States , has been used 

extensively by the CJEU in developing its fundamental rights jurisprudence. The Treaty 

of Lisbon has also confirmed that the protecti on of human rights is a founding element of 

the EU and an essential component of the development of the supranational European 

area of freedom, security and justice110. 

EU fundamental  rights were codified  in the EU Charter of Fundamental Rights (the 

Charter)111. The Charter was proclaimed at the Nice European Council on 7 December 

2000 and became legally binding with the entry into force of the Treaty of Lisbon on 1 

December 2009112. Article 6 (1) TEU states that òthe rights, freedoms and principles set out 

in the Charter (é) shall have the same legal value as the Treatiesó. Since the Charter 

became legally binding 113, the number of CJEU cases referring to the Charter has 

considerably increased114. In particular, the number of decisions quoting the Charter has 

risen from 43 in 2011 to 210 in 2014. When addressing questions to the CJEU (preliminary 

                                                           
106 European Commission, Communication ôA new EU Framework to streng then the Rule of Lawõ 
of 19 March 2014, COM(2014) 158 final/2, p. 4. European Commission, Communication ôA new EU 
Framework to strengthen the Rule of Lawõ of 19 March 2014, COM(2014) 158 final/2, p. 4. 
107 Sheeran, S., and Sir Nigel Rodley (eds.), Routledge Handbook of International Human Rights Law 
(Routledge Taylor and Francis Group, London and New York, 2013); De Schutter, O., International 
Human Rights Law (Cambridge University Press, 2014); Buergenthal, T., International Human Rights 
in a Nutshell (3th ed., St. Paul, Minn.: West Publishing Co., 2009).  
108 CJEU, Case 29/69 Judgment of the Court of 12 November 1969 Erich Stauder v City of Ulm ð 
Sozialamt, ECLI:EU:C:1969:57. 
109 European Parliament, 2015, õFundamental Rights in the European Unionõ, p 3-4.  
110 European Parliament, 2015, õFundamental Rights in the European Unionõ, p 3-4.  
111 Charter of Fundamental Rights of the European Union , OJ C 326, 26.10.2012, p. 391ð407. 
112 Website of the European Commission, ôEU Charter of Fundamental Rightsõ. 
113 Article 6(1) TEU. 
114 FRA, 2012, ôBringing the Charter to life ð opportunities and challenges of p utting the EU Charter 
of Fundamental Rights into practiceõ, Copenhagen seminar report, p. 9. 
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rulings) in 2014, national courts submitted 43 requests containing a reference to the 

Charter115. 

The Charterõs provisions are addressed to the EU institutions, bodies, offices and 

agencies with due regard for the principle of subsidiarity, as well as to the national 

authorities but only when they are implementing EU law (Article 51(1)  CFR)116. The 

Charter therefore binds EU institutions, bodies, offices and agencies in all activities that 

fall within the scope of their respective spheres of competence. This directly limits the 

competences of the Commission, the CJEU and the EU Fundamental Rights Agency (EU 

FRA): 

¶ Competence of the Commission: Under Article 51(1) of the Charter, t he 

Commission can only  bring infringement actions for violations of fundamental 

rights by Member States when they can be said to be implementing EU law. In 

2014, the Commission referred to the Charter of Fundamental Rights in 11 

infringement cases. Five of the 11 cases relate to asylum and migration 117. 

¶ Competence of the CJEU: Under Article 51(1) of the Charter, CJEU competence is 

also limited to cases in which EU law is being or has been implemented. 

Therefore, human rights-based claims can be brought only on violations 

concerning the implementation of EU law 118. The notion of ôimplementationõ has 

however been broadly understood in the Fransson case, as discussed below.  

¶ Competence of the FRA: The mandate of the Agency for Fundamental Rights is 

also limited. The FRA was set up to òprovide the relevant institutions, bodies, 

offices and agencies of the Community and its Member States when implementing 

Community law with assistance and expertise relating to fundamental rights in 

order to support them whe n they take measures or formulate courses of action 

within their respective spheres of competence to fully respect fundamental rightsó119. 

The FRA provides its services to EU institutions and national stakeholders either 

at the request of these or on its own initiative 120. However, when acting on its 

own initiative, it can only do so in accordance with the Multiannual Framework. 

This Framework specifies thematic areas in a five-year framework, which fall 

broadly under different chapters of the Charter of Fundam ental Rights121. The 

FRA may nevertheless carry out tasks not limited to these specific themes if 

requested by EU institutions.  

                                                           
115 European Commission, õStaff Working Document on t he application of the EU Charter of 
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While Article 51(1) of the Charter seems to clearly define the competences of EU 

institutions, bodies, offices and agencies, it is more difficult to determine precisely when 

EU Member States are bound by it122. The CJEU has nonetheless held that the Charter is a 

constitutive part of ôthe national constitutional traditionsõ of the Member States. In the 

case Fransson123, the CJEU clarified that ôoutside the scope of EU lawõ, national authorities 

and courts remain free to apply national standards of protection of fundamental rights, 

provided that the level of protection offered by the Charter, as interpreted by the CJEU, 

and the primacy, unity and effectiveness of EU law are not compromised 124. However, 

the Court added that regarding national legislation falling out of the scope of EU law, 

when the CJEU has been requested to give a preliminary ruling, it can òprovide all the 

guidance as to interpretation needed in order for the national court to determine whether 

that legislation is compatible with the fundamental rightsó set in the Charter125.   

The principal aim of the Charter is to reaffirm òthe rights as they result, in particular, 

from the constitutional traditions and international obligations common to the Member 

States, the TEU, the Community Treaties, the European Convention on Human Rights, 

the Social Charters adopted by the Community and by the Council of Europe and the 

case-law of the  CJEU and of the ECtHRó126. According to Article 52(3) of the Charter, 

rights in the Charter that correspond to rights guaranteed by the European Convention 

for the Protection of Human Rights and Fundamental Freedoms (ECHR) have the same 

meaning and scope. This does not, however, prevent EU law from granting more 

extensive protection. Where the Charter rights are based on the TFEU and the TEU, they 

must be exercised under the conditions, and within the limits, defined by those Treaties 

(Article 52(2) of the Charter)127. 

While all EU Member States are parties to the ECHR, the EU as an international body is 

not itself a party. Accession of the EU to the ECHR is foreseen in the Convention itself 128. 

After the CJEU declared in Opinion 2/94 129 that the EU did not have competence to join 

the ECHR130, a new provision - Article 6(2) TEU - was introduced  in the TEU to provide 

explicitly for the EU  to accede to the ECHR. In 2010 the EU Commission and the Steering 

Committee for Human Rights of the Council of Europe (CDDH) start ed formal 
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negotiations to facilitate this process131. On 10 June 2013, the Council of Europe, in 

collaboration with the EU, issued the òDraft revised agreement on the accession of the 

European Union to the Convention for the Protection of Human Rights and Fu ndamental 

Freedomsó132. However, on 18 December 2014 the CJEU issued Opinion 2/13133 

concluding that ò[t]he agreement on the accession of the European Union to the 

European Convention for the Protection of Human Rights and Fundamental Freedoms is 

not compatibl e with Article 6(2) TEU or with Proto col No 8ó134. With Opinion 2/13 EU 

accession to the ECHR is still in process. The CJEU therefore remains the final interpreter 

of fundamental rights in the EU 135.  

One of the main concerns is that the accession to the ECHR could have an adverse effect 

on the specific characteristics and autonomy of EU law136. 

The consequences of EU accession to the ECHR mainly pertain to the autonomy of EU 

law 137. If  it were to become a party to the ECHR, the EU, including the CJEU, would be 

subject to review by the ECtHR, a body which is external to the EU 138. The Strasbourg 

Court would be  entitled to review the  CJEU judgments on human rights grounds  and the 

CJEU would have to expressly accept guidance from the ECtHR and follow its 

jurisprudence 139. 

This would  not however imply a major change to the place the ECtHR jurisprudence 

occupies within the EU 140. While the CJEU has general jurisdiction, the ECtHR has 
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specialised jurisdiction 141 and remains the main interpreter of fundamental rights in 

Europe142. Should the CJEU decide to contradict the jurisprudence, it should do so with a 

strong and persuasive justification 143; however, this has not happened to date144. Under 

Article 52(3) of the Charter, its meaning and scope shall be interpreted according to the 

ECtHRõs jurisprudence. However , the CJEU has discretion on whether to take this case-

law into account145, in accordance with Article 6(2) TEU which provides that òaccession 

shall not affect the Unionõs competences as defined in the Treatiesó146. For the time being 

the CJEU relies and refers to the jurisprudence of the ECtHR as a reliable source when 

construing and implementing fundamental rights 147, and does not so to the case-law of 

the EU General Court, the EFTA Court or national courts 148. Furthermore, Article 6( 3) 

TEU states that òFundamental rights, as guaranteed by the European Convention [é] 

shall constitute general principles of the Union's lawó149. The jurisprudence of the ECtHR 

may therefore generally be used in the enforcement of the EU Charter150.  

The co-respondent mechanism (CRM) envisioned under the Accession Agreement of the EU 

to the ECHR raises related issues151. Under this mechanism, individuals would be able to 

bring actions against Member States directly before the ECtHR for infringements of the 

ECHR in implementing EU legislation 152. The EU would be held accountable together 

with the concerned Member State153. òTo permit the ECtHR to rule on such a question 

would be tantamount to conferring on it jurisdiction to interpret the case-law  of the Court 

of Justiceó154. The CJEU stated in its Opinion 2/13 that it would be necessary for the 
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Court to intervene in this mechani sm regarding both  primary and secondary legislation. 

This would be done in a similar way as  when the CJEU intervenes in preliminary rulings 

under EU law . The CJEU would therefore intervene before the ECtHR issues a decision 

and without the need for the exh austion of domestic remedies. This is required òfor the 

purpose of ensuring the proper functioning of the judicial system of the EUó and to 

preserve the powers of the EU and its institutions, as required by Article 2 of Protocol No 

8 EU155.  

EU accession to the ECtHR could also threaten the principle of mutual  trust among EU 

Member States, according the CJEU156. The EU is founded on the assumption that all of 

its Member States have set in place safeguards to uphold the common values of the 

Union , particularly in areas pertaining  to the area of freedom, justice and security157. The 

ECHR does not however set out such an obligation of mutual trust. EU accession would 

therefore entail that Member States would have to ensure among themselves, and not 

only towards the other Contracting Parties, that other legal systems sufficiently safeguard 

fundamental rights 158. 

Mutual trust among Member States could also be at risk under the Bosphorus doctrine 159. 

Under this doctrine,  the ECtHR is competent to monitor the acts of Member States which  

relate to fulfill ing their obligations as members of other international organisations 160. 

This includes verifying that the concerned measures protect fundamental rights at least in 

an equivalent way to the Convention 161. However, the Bosphorus doctrine is only 

applicable if international obligations do not offer an òequivalentó protection to the one 

provided under the Convention. òEquivalentó in this context has been interpreted as 

òcomparableó by the ECtHR, which is easily achievable by the protection granted under 

the EU Charter, considering that the Charter generally covers the same rights as the 

Convention 162. Taking this into consideration, t he ECtHR may only intervene to examine 

EU law in two situations: (a) when there is a manifest substantial violation of the ECHR 

or (b) when the EU Charter has not been implemented and the situation has not been 

remedied by the competent monitoring mechanisms 163.  

Anothe r concern is how the EU would fit into the Council of Europe Committee of 

Ministers 164. The baseline for EU accession to the ECHR is the òprinciple of equality or 
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equal footingó, meaning that the EU would become a single Contracting Party òwith one 

voice instead of 28 votesó165. This would prevent the EU from blocking decisions of the 

Committee of Ministers when it scrutinises the EU or its Member States in cases 

implementing EU law 166. A ll 28 Member States are members of the Council of Europe and 

in line with the Bosphorus doctrine 167, the ECtHR still has competence to monitor the acts 

of Member States fulfilling their obligations as members of other international 

organisations168.  

Finally, in relation to Common Foreign and Security Policy (CFSP) matters, the CJEU 

only has jurisdiction, under Article 24(1) TEU, to ensure compliance with Article 40 TEU 

and assess the legality of certain decisions as set out in Article 275(2) TFEU169. However, 

the specific scope of this jurisdiction has not been established170, which could  lead to 

inconsistent interpretation of EU law by Member States in this area 171. Accession to the 

ECHR could lead the ECtHR to òbe empowered to rule on the compatibility with the 

ECHR of certain acts, actions or omissions performed in the context of the CFSP, and 

notably of those whose legality the Court of Justice cannot, for want of jurisdiction, 

review in the light of fundamental rights. Such a situation would effectively entrust the 

judicial review of those acts, actions or omissions on the part of the EU exclusively to a 

non-EU body, albeit that any such review would be limited to compliance with the rights 

guaranteed by the ECHRó172.  
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http://yel.oxfordjournals.org/content/34/1/60
http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d0f130d51cce0f5d4f9847bab3b8ea26c0311242.e34KaxiLc3eQc40LaxqMbN4Oc3yLe0?text=&docid=160882&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=342780
http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d0f130d51cce0f5d4f9847bab3b8ea26c0311242.e34KaxiLc3eQc40LaxqMbN4Oc3yLe0?text=&docid=160882&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=342780
http://poseidon01.ssrn.com/delivery.php?ID=267119122101065067124080012090024077034092086004057035102124026103105108076069110087038017120036122008044071098015103010004105009046056035086102121122028094122004035054023094123103031090124115005004098074125006065029069072116121100007012127097008009&EXT=pdf
http://poseidon01.ssrn.com/delivery.php?ID=267119122101065067124080012090024077034092086004057035102124026103105108076069110087038017120036122008044071098015103010004105009046056035086102121122028094122004035054023094123103031090124115005004098074125006065029069072116121100007012127097008009&EXT=pdf
http://www.ejil.org/pdfs/23/4/2343.pdf
http://www.ejil.org/pdfs/23/4/2343.pdf
http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d0f130d51cce0f5d4f9847bab3b8ea26c0311242.e34KaxiLc3eQc40LaxqMbN4Oc3yLe0?text=&docid=160882&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=342780
http://poseidon01.ssrn.com/delivery.php?ID=267119122101065067124080012090024077034092086004057035102124026103105108076069110087038017120036122008044071098015103010004105009046056035086102121122028094122004035054023094123103031090124115005004098074125006065029069072116121100007012127097008009&EXT=pdf
http://poseidon01.ssrn.com/delivery.php?ID=267119122101065067124080012090024077034092086004057035102124026103105108076069110087038017120036122008044071098015103010004105009046056035086102121122028094122004035054023094123103031090124115005004098074125006065029069072116121100007012127097008009&EXT=pdf
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(v) Concluding remarks  

Article 2 TEU does not explicitly define or prescribe specific  obligations for  EU Member 

States, but these principles have been interpreted in EU primary and secondary law , the 

CJEU case-law and the multiple documents produced by EU institutions when assessing 

candidate countriesõ compliance with EU acquis173 and the Copenhagen criteria. 

International law instruments  and courts, in particular the ECtHR, have also interpreted 

the notions of democracy, rule of law and fundamental rights . Within the framework of 

the UN, for instance, a definition of  the essential elements of democracy, including the 

rule of law and human rights , was adopted by the UN General Assembly174. A working 

definition of  rule of law can also be found in the Commissionõs Communication on the 

Rule of Law Framework. Fundamental rights are also clearly set out in the Charter of 

Fundamental Rights of the European Union and the ECHR and the CJEU and ECtHR 

have by now largely clarified their meaning and scope . There is however room for 

further clarity and the EU should consider, for instance, adopting a single all-

encompassing document offering the EUõs set of standards in these areas.  

It remains that the key meaning of the values laid down in Article 2 TEU , and the core 

elements contained within them , can already be easily derived from EU law. It may be 

argued that EU action may actually benefit from a lack of precise, specific definitions of 

its values175. For instance, the fact that there was no detailed definition of the rule of law 

in the official documents of the European Commission regarding the evaluation 

mechanism to monitor Bulgariaõs and Romaniaõs compliance with Article 2 TEU values - 

the  Cooperation and Verification Mechanism ( CVM )176- can be seen as an advantage. It 

provided the flexibility to adjust the precise recommendations to the specific issues, such 

as the rule of law crisis in Romania in 2012177.  

Ultimately , however, it may  be virtually impossible to activate Article 7 TEU or initiate 

infringement proceedings on the basis of Article 2 TEU values in the absence of relevant 

working definitions and some further clarifications of national obligations stemming 

from Article 2 TEU . Further guidance in this respect would  therefore be welcome178. Such 

guidance could be provided by  the EU Institutions, taking into account the input of other 

                                                                                                                                                               
Law and Legal Theory Research Paper Series, Paper No. 342, pp. 39-40. 
173 The EU acquis consist of thirty-give chapters, two of which are said to constitute the EU rule of 
law acquis: Chapter 23 ôJudiciary and fundamental rightsõ and Chapter 24 ôJustice, freedom and 
securityõ. See UK Government, 2014, ôReview of the balance of competences between the UK and 
the EU ð EU enlargementõ. 
174 UN General Assembly, Resolution ôEnhancing the role of regional, subregional and other 
organizations and arrangements in promoting and consolidating democracy õ, A/RES/59/201, 23 
March 2005. See also Democracy reporting International, ôInternational consensus: essential 
elements of democracyõ (Report, October 2011). Democracy Reporting International, ôIn need of 
new tools: protecting democracy in EU Member Statesõ, Briefing Paper 39, July 2013. 
175 FRAME, 2014, ôCritical analysis of the EUõs conceptualization and operationalization of the 
concepts of human rights, democracy and rule of lawõ, p. 48. 
176 See Section 2.1.4 (i) of this Research Paper. 
177 For more information see Carp, R., ôThe Struggle for the Rule of Law in Romania as an EU 
Member State: The Role of the Cooperation and Verification Mechanismõ, Utrecht Law Review, 31 
January 2014. 
178 Ibidem. 

https://www.gov.uk/government/consultations/eu-enlargement-review-of-the-balance-of-competences
https://www.gov.uk/government/consultations/eu-enlargement-review-of-the-balance-of-competences
http://www.worldlii.org/int/other/UNGARsn/2004/201.pdf
http://www.worldlii.org/int/other/UNGARsn/2004/201.pdf
http://www.democracy-reporting.org/files/essential_elements_of_democracy_2.pdf
http://www.democracy-reporting.org/files/essential_elements_of_democracy_2.pdf
http://www.democracy-reporting.org/files/dri-bp-39_in_need_of_new_tools_-_protecting_democracy_in_eu_member_states.pdf
http://www.democracy-reporting.org/files/dri-bp-39_in_need_of_new_tools_-_protecting_democracy_in_eu_member_states.pdf
http://www.fp7-frame.eu/wp-content/materiale/reports/10-Deliverable-3.2.pdf
http://www.fp7-frame.eu/wp-content/materiale/reports/10-Deliverable-3.2.pdf
https://www.utrechtlawreview.org/articles/abstract/10.18352/ulr.252/
https://www.utrechtlawreview.org/articles/abstract/10.18352/ulr.252/
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key actors and stakeholders, including EU FRA, the Venice Commission, civil society and 

the general public.  Furthermore, research on the meaning and scope of Article 2 TEU 

could be undertaken by a special committee work ing closely with EU FRA  and the 

Venice Commission and taking into account feedback from civil society groups and 

general public179. 

 

                                                           
179 Von Bogdandy, A., Antpöhler, C., and Ioannidis, M., 2016, Enforcing EU values: Reverse ôSolangeõ 
and a systemic deficiency committee, SSRN, pp. 14-19. 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2720408
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2720408
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2.1.2 Mechanisms set out in the TEU and TFEU  

Table 3 below shows an overview of the mechanisms set out in the TEU and the TFEU which will be examined and assessed in this Section. 
 
Table 3 Mechanisms set out in EU primary law  

Tool  Scope Actors involved and role  Limitations  

Article 7 TEU  Establishes a preventive and reactive 
mechanism to protect EU values. 

¶ Member States: proposal (1/3) 

¶  European Commission: proposal 

¶ European Parliament: consent 

¶ Council of the European Union: 
adopts a decision on:  

(a) the existence of a clear risk of a 
serious breach (Article 7(1) TEU): 
4/5  

(b) the existence of a serious and 
persistent breach (Article 7(2) TEU): 
unanimity  

(c) the suspension of certain of the 
rights of the Treaties (Article 7(3) 
TEU): qualified majority.  

¶ Lack of enforceability: conditions for applying 
these mechanisms are almost impossible to fulfil 
(e.g. unanimity of the European Council required 
to determine the existence of a serious and 
persistent breach by a Member State);  

¶ Lack of clarity: Notions of  ''clear risk of a serious 
breach'' and of ''serious and persistent breach'' 
have not been clearly defined;  

¶ Dominant political understanding of this 
provision as constituting a ônuclear optionõ not to 
be triggered  

Articles 258 - 260 
TFEU 

Under the infringement procedure, the 
Commission (258 TFEU) and Member 
States (259 TFEU) can bring Member 
States having failed to fulfil an obligation 
under the Treaties before the CJEU.  

If the CJEU finds this to be the case, the 
State concerned shall be required to take 
the necessary measures to comply with the 

¶ Commission: a reasoned opinion 
may be adopted and if the 
concerned Member State does not 
comply with it within the 
indicated timeframe, the 
Commission may bring the matter 
before the CJEU 

¶ Limited scope: Infringement actions are 
understood to only allow for the investigation of 
specific violations of EU law  on a case-by-case 
basis. The infringement procedure, as 
understood and applied by the Commission, 
cannot be used to investigate a situation of 
systemic violation of  EU values. 
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Tool  Scope Actors involved and role  Limitations  

judgment of the Court (2 60TFEU). ¶ Member States:  

(1) may bring the matter before the 
Commission and CJEU  

(2) the concerned Member State can 
submit observations 

¶ CJEU has the jurisdiction to  
require Member States to fulfil 
their obligations under the Treaty 
and may impose financial 
sanctions in cases of non-
compliance. 

Article 70 TFEU  Under peer reviews, the Commission and 
Member States collaborate to conduct  
ôpeer reviewsõ or evaluations of Member 
State implementation of the EU policies in 
the area of freedom, security and justice. 

¶ European Commission: proposal 

¶ Council: to conduct evaluation 
with Member States 

¶ European Parliament and national 
parliaments are informed of the 
results. 

¶ Limited scope: to the evaluation of 
implementation of EU policies with regard to the 
area of freedom, security and justice, although 
this area is, in fact, quite broad; 

¶ Lack of enforceability: non -binding 
recommendations;  

¶ Lack of clarity regarding  how the Commission 
should carry out its role.  
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Article  7 TEU: A preventive and reactive mechanism to protect EU values 180 

Article 7 TEU is the only specific EU provision dedicated to the protection of EU values in 

any EU Member States. It establishes both a preventive mechanism and a reactive one. 

They do not however have to be used chronologically, that is, Article 7(1) does not have 

necessarily to be used before Article 7(2) as they aim to address two different situations . 

The two mechanisms laid down in Article 7 TEU are outlined in Table 4 below.  

 

Table 4 Article 7 TEU  

Article 7(1) TEU benchmarks  

(preventive mechanism)  

Article 7(2) TEU benchmarks  

(sanctioning mechanism)  

(1) clear risk of a serious breach (1) serious and persistent breach 

(2) proposal by one third of the Member States, 
by the Parliament or the Commission;  

(2) proposal by one third of the Member States 
or by the Commission  

(3) the assent of the Parliament (i.e. a two-thirds 
majority of the votes cast, representing a 
majority of its members); and  

(3) assent of the Parliament (i.e. a two-thirds 
majority of the votes cast, representing a 
majority of its members); and  

(4) hear the concerned Member State (4) observations of the concerned Member State  

(5) a majority of four -fifths of the Councilõs 
members 

(5) European Council  acting by unanimity  

Result: The Council may address 
recommendations  to the concerned Member 
State 

Result: The Council, acting by a qualified 
majority, may decide to suspend certain of the 

rights  deriving from the application of the 
Treaties to the Member State in question, 
including the voting rights of the representative 
of the government of that Member State in the 
Council (Article 7(3) TEU)  

 

While the preventive mechanism, set out in Article 7(1) TEU, can be activated only where 

there is a ôclear risk of a serious breachõ of Article 2 TEU by a Member State, Article 7(2) 

TEU provides for the eventual adoption of  sanctions in a situation where a ôserious and 

persistent breachõ by a Member State has been established by the European Council181.  

The activation of the preventive mechanism is aimed at sending a warning signal to an 

offending Member State and places the EU institutions under an obligation to maintain 

constant surveillance182. Under the pr eventive mechanism, the Council of the EU has a 

                                                           
180 Article 7 TEU. 
181 Article 7(2) TEU. 
182 European Commission, Communication  from  the Commission to the Council  and the European 
Parliament on Article  7 of the Treaty on European Union  - Respect for  and promotion  of the values 
on which  the Union  is based of 15 October 2003, COM/2003/0606  final , p. 7. 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52003DC0606
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52003DC0606
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52003DC0606
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discretionary power to determine whether there is a clear risk of a serious breach of the 

EU fundamental values, that is, excluding ôpurely contingent risks from the scope of the 

preventive mechanismõ183. To make such determination, the following conditions have to 

be met: (1) proposal by one third of the Member States, by the Parliament or by the 

Commission; (2) the assent of the Parliament (i.e. a two-thirds majority of the votes cast, 

representing a majority of its members); and (3) a majority of four -fifths of the Councilõs 

members184. 

In order to apply the ôreactiveõ mechanism laid down in Article 7(2) TEU, the breach of 

EU values must be serious and persistent, and must therefore go beyond individual 

vi olations of fundamental rights, the rule of law or other values  laid down in Article 2 

TEU185. This mechanism has two phases186: (1) determination of the existence of a serious 

and persistent breach of EU values by a Member State (by unanimity of the European 

Council after the consent of the European Parliament has been obtained)187; and (2) 

suspension of Member State rights deriving from the Treaties, including (but not limited 

to) voting rights (by decision of the qualified majority of the Council) 188. 

As the Council in the preventive mechanism, t he European Council has also a wid e 

margin of discretion to determine the existence of a serious or persistent breach under the 

sanctioning mechanism189. Once the European Council has determined the seriousness 

and persistence of the breach, it may decide to impose sanctions, but it  is not obliged to 

do so. It shows that the decision to apply Article 7 TEU is highly political  in nature 190. 

Furthermore, as the European Council and Council represent the Member States, they are 

naturally reluctant to act against one of them. In addition to high procedural thresholds, 

this is one of the reasons explaining why Article 7 TEU has not yet been activated. 

                                                           
183 Ibidem. 
184 Article 7(1) TEU reads as follows: òOn a reasoned proposal by one third of the Member States, 
by the European Parliament or by the European Commission, the Council, acting by a majority of 
four fifths of its members after obtaining the consent of the European Parliament, may determine 
that there is a clear risk of a serious breach by a Member State of the values referred to in Article 2. 
Before making such a determination, the Council shall hear the Member State in question and may 
address recommendations to it, acting in accordance with the same procedure.ó 
185 European Parliament, ôMember States and the rule of law. Dealing with a breach of EU valuesõ 
(March 2015), p. 4. 
186 Article 7(2) TEU reads as follows: òThe European Council, acting by unanimity on a proposal by 
one third of the Member States or by the Commission and after obtaining the consent of the 
European Parliament, may determine the existence of a serious and persistent breach by a Member 
State of the values referred to in Article 2, after inviting the Member State in question to submit its 
observations.ó 
187 Parliament consent is obtained by a two-thirds majority of the votes cast and absolute majority 
of Members. 
188 Article 7(3) TEU reads as follows: òWhere a determination under paragraph 2 has been made, 
the Council, acting by a qualified majority, may decide to suspend certain of the rights deriving 
from the application of the Treaties to the Member State in question, including the voting rights of 
the representative of the government of that Member State in the Council. In doing so, the Council 
shall take into account the possible consequences of such a suspension on the rights and obligations 
of natural and legal persons.ó 
189 European Commission, Communication  from  the Commission to the Council  and the European 
Parliament on Article  7 of the Treaty on European Union  - Respect for  and promotion  of the values 
on which  the Union  is based of 15 October 2003, COM/2003/0606  final , p. 5-6. 
190 Ibidem. 

http://www.europarl.europa.eu/RegData/etudes/BRIE/2015/554167/EPRS_BRI(2015)554167_EN.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2008:115:0013:0045:en:PDF
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52003DC0606
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52003DC0606
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52003DC0606
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Despite many calls191 and situations192, which may have arguably warrant ed the 

activation of Article 7 TEU, the stringent conditions for activating either Article 7(1) or 

7(2) TEU, together with the relative incertitude considering  what constitutes òa clear risk 

of a serious breachó or òa serious and persistent breachó, have prevented any application 

of this Treaty provision 193. This has also led to the EU being criticised for an apparent lack 

of political will to effectively uphold EU fundamental values 194. However, in the current 

politica l context, the use of Article 7(2) would not  even be an option as some Member 

States have publicly expressed that they would block any such move by the EU195. 

It has also been argued that EU intervention under Article 7 should be based on decision 

of the Council which is fully amenable to judicial review by the CJEU. This would 

arguably reduce the risk of discretionary and opportunistic decisions, as well as  make it 

more likely that Member State would  trigger Article 7(1) or (2) , and adopt 

recommendations or sanctions against their peers. The CJEU has, however, a very limited 

mandate in this regard. According to Article 269 TFEU, it can only be called upon by the 

Member State concerned to review the procedural requirements stipulated in Article 7 

TEU but not the substantive issues196. Should Article 7 TEU be activated, this means that 

there is no possibility to review the decision that there is a serious and persistent breach 

of common values or a clear risk of such a breach197.  

                                                           
191 For example, when it was revealed that several EU Member States and some Candidate 
Countries colluded in the running of secret CIA prisons after 9/11. The ECtHR recently found that 
Poland had knowingly abetted unlawful imprisonment of Guantánamo -bound detainees at a secret 
prison run by the CIA in 2002 -03: Al Nashiri v Poland, App no 28761/11 (2014). This is the first 
time an EU Member State has been held in breach of the ECHR for enabling the US authorities to 
subject individuals to torture and ill -treatment on its territory.   
192 Since 2009, the Commission has been confronted on several occasions with crisis events in some 
EU countries, which revealed specific rule of law problems. As ex -Vice-President of the European 
Commission Viviane Reding mentioned in her speech from 4 September 2013, they include notably 
the Roma crisis in France in summer 2010; the Hungarian crisis that started at the end of 2011; and 
the Romanian rule of law crisis in the summer of 2012 (Reding, V., ôThe EU and the Rule of Law ð 
What next?õ, Speech at the Centre for European Policy Studies on 4 September 2013, 
SPEECH/13/677).  
193 Wennerström, E., 2014, The EU Commission Defines the Rule of Law and a Mechanism for applying it 
inside the EU, Europarªttslig tidskrift No 3, p. 618: òwith enlargement, the sheer number of Member 
States in the Council probably made the nuclear option that Article 7 represents even more nuclear, 
and unrealistic ð if the mechanisms appeared steep in a Council with 15 Member States, at 27 
Member States the prospects of its use must have appeared staggering.ó 
194 European Parliament, ôReport on the situation of fundamental rights in the European Union õ 
(2012). 
195 Hungarian PM Viktor Orbá n said he would block any sanctions the EU would want to impose 
on Poland because of breaches to the rule of law. "That would require full unanimity and Hungary 
will never support any sort of sanctions against Poland," he was quoted as saying by Reuters. See 
EUObserver, ôOrban: Hungary would veto sanctions on Poland õ, 8 January 2016. See however 
Scheppele, K.L., for Politico.eu, ôEU can still block Hungaryõs veto on Polish sanctionsõ, 11 January 
2016, for the argument that EU institutions could trigger Article 7(1) with respect to both Hungary 
and Poland. This would then remove either stateõs vote from the EU law-making process as no 
state already under Article 7(1) tutelage should be able to vote on Article 7(2) sanctions 
196 European Parliament, ôMember States and the rule of law. Dealing with a breach of EU valuesõ 
(March 2015), p.3. 
197 European Commission, Communication  from  the Commission to the Council  and the European 
Parliament on Article  7 of the Treaty on European Union  - Respect for  and promotion  of the values 

 

http://europa.eu/rapid/press-release_SPEECH-13-677_en.htm
http://europa.eu/rapid/press-release_SPEECH-13-677_en.htm
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2716041
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2716041
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+REPORT+A7-2014-0051+0+DOC+XML+V0//EN&language=en
https://euobserver.com/tickers/131755
http://www.politico.eu/article/eu-can-still-block-hungarys-orban-veto-on-polish-pis-sanctions/
http://www.europarl.europa.eu/RegData/etudes/BRIE/2015/554167/EPRS_BRI(2015)554167_EN.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52003DC0606
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52003DC0606
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Under Article 7 TEU, the Commission can activate any of the two mechanisms with 

regard to non-compliance of Article 2 TEU by a Member State. There is also the option of 

using Article 7 sequentially: 1) the preventive mechanism in case of a ôclear risk of a 

serious breachõ and/or 2) the sanction mechanism in the case of a ôserious and persistent 

breachõ by a Member State198. In case of ôsystemic threats to the rule of lawõ, the 

Commission can also resort to the ôsoft lawõ mechanism established in 2014, i.e. the Rule 

of Law Framework  (see Section 2.1.3).  

Generally speaking, a number of key concepts mentioned in these mechanisms have not 

been sufficiently clarified  for the Member States to fully  understand their obligations and  

the consequences of non-compliance with these obligations. The key concept for 

activating the Rule of Law Framework is ôsystemic threatõ199. However, a clear definition 

of ôsystemic threatõ is not provided, nor is a differentiation with ôsystematic violationõ 

made200. To activate the preventive mechanism under Article 7 TEU 201, the threshold is 

the existence of a òclear risk of a serious breachó of Article 2 TEU and for Article 7 TEU 

sanctioning mechanism202, the existence of a òserious and persistent breachó. The 

Commission has not explained or established criteria to distinguish these from a 

òsystemic threat to the rule of lawó which is required  to activate the new Framework 203. 

Table 1 in this report provides definitions for these concepts. The interrelation between 

them is further discussed when assessing the Commissionõs Rule of Law Framework in 

Section 2.1.3 of this Research Paper and in Annex 2. Figure 1 below sums up the different 

concepts mentioned the in the Commissionõs Rule of Law Framework and in Article 7 

TEU. While they are presented in a particular order, with t he pre-Article 7 procedure 

presented first, it is important to recall that strictly speaking, EU institutions and in 

particular the Commission, remain entitled not to rely on them sequentially. In other 

words, and for instance, the Commission may decide to immediately submit a proposal 

to trigger Article 7(2) TEU, should the situation justify it, without first activating either 

the rule of law framework and/or Article (7)1 TEU.   

 

                                                                                                                                                               
on which  the Union  is based, COM/2003/0606  final,  15 October 2003, p. 7. 
198 Article 7(1) and (2) TEU. 
199 European Commission, Communication ôA new EU Framework to strengthen the Rule of Law õ 
of 19 March 2014, COM(2014) 158 final/2, p. 6. 
200 Kochenov, D. and Pech, L., 2015, ôMonitoring and Enforcement of the Rule of Law in the EU: 
Rhetoric and Realityõ, European Constitutional Law Review, vol. 11, issue 3, p. 532-533; Kochenov, D., 
and Pech, L., 2015, Upholding the Rule of Law in the EU: On the Commissionõs ôPre-Article 7 Procedureõ 
as a timid step in the right direction, European University Institute Working Papers , Department of 
Law, p. 12. 
201 Article 7(1) TEU. 
202 Article 7(2) TEU. 
203 Kochenov, D. and Pech, L., 2015, Monitoring and Enforcement of the Rule of Law in the EU: Rhetoric 
and Reality, European Constitutional Law Review, vol. 11, issue 3, pp. 532-533; Kochenov, D., and 
Pech, L., 2015, Upholding the Rule of Law in the EU: On the Commissionõs ôPre-Article 7 Procedureõ as a 
timid step in the right direction, European University Institute Working Papers, Department of Law, 
p.12. 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52003DC0606
http://ec.europa.eu/justice/effective-justice/files/com_2014_158_en.pdf
http://journals.cambridge.org/abstract_S1574019615000358
http://journals.cambridge.org/abstract_S1574019615000358
http://cadmus.eui.eu/bitstream/handle/1814/35437/RSCAS_2015_24.pdf?sequence=3
http://cadmus.eui.eu/bitstream/handle/1814/35437/RSCAS_2015_24.pdf?sequence=3
http://journals.cambridge.org/abstract_S1574019615000358
http://journals.cambridge.org/abstract_S1574019615000358
http://cadmus.eui.eu/bitstream/handle/1814/35437/RSCAS_2015_24.pdf?sequence=3
http://cadmus.eui.eu/bitstream/handle/1814/35437/RSCAS_2015_24.pdf?sequence=3


 

PE 579.328 43 

Figure 1 Different triggering concepts used in the Rule of Law Framework and Article 7 
TEU 

 
 

Articles 258-260 TFEU: The infringement procedure  

Infringement actions may be initiated by the Commission (Article 258 TFEU)  or by a 

Member State (Article 259 TFEU), when a Member State has failed to comply with its 

obligations under the EU Treaties204. In practice, there are only a very limited of examples 

of infringement actions initiated by an EU Member State against another Member State205 

and the majority of these procedures are initiated by the Commission. 

Three main types of infringements of EU law  may be distinguished : failure to notify the 

Commission on time of its measures to transpose a directive; lack of compliance of 

national legislation with EU law requirements; and when EU law is not applied correctly 

or not applied at all by national authorities 206.  

Infringements of EU law may be detected through the Commissionõs own investigations. 

They can also be brought to the attention of the Commission via complaints or petitions 

from EU citizens, businesses, NGOs or other organisations. The Commission always 

seeks to first resolve the matter with the Member State informally in order to avoid the 

need for a formal infringement procedure. If the Member State does not agree with the 

Commission or fails to implement a solution to rectify the suspected violation of EU law, 

the Commission may send a letter of formal notice to the Member State, requesting an 

explanation within a given time limit. If the Member Stat eõs response is unsatisfactory or 

it does not reply at all, the Commission may send a reasoned opinion. Should the 

Member State not comply with the reasoned opinion, the Commission may bring the 

matter before the CJEU207.  

If the Member State does not take the necessary steps to comply with the CJEU judgment, 

the Commission may continue the infringement procedure under Article 260(2) TFEU 

and refer the Member State to the CJEU again after having sent a letter of formal notice. 

                                                           
204 Kochenov, D., 2015, Biting Intergovernmentalism: The Case for the Reinvention of Article 259 TFEU to 
Make It a Viable Rule of Law Enforcement Tool, The Hague Journal of the Rule of Law, Vol. 7, pp. 153-
174.  
205 Ibidem. 
206 European Commission, Report ôMonitoring the application of Union law 2014 Annual Report õ, 
COM(2015) 329 final, p.6. 
207 Ibidem. 

Rule of Law Framework:  

'systemic threat to the 
rule of law'  

Article 7(1): clear risk of 
a serious breach 

Article 7(2): existence of 
a serious and persistent 

breach 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2672492
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2672492
https://ec.europa.eu/transparency/regdoc/rep/1/2015/EN/1-2015-329-EN-F1-1.PDF
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In that case, the Commission may propose, and the CJEU impose, financial sanctions 

(lump sum and/or penalty payment) 208.  

The Treaty of Lisbon introduced specific proceedings for cases where a Member State 

does not communicate the measures for transposing a directive to the Commission. In 

such a case, the CJEU may impose fine on the Member State concerned from the date of 

the first judgment on the failure to fulfil an obligation 209.  

The Commission has suggested that its recourse to infringement actions have enabled a 

successful resolution of a number of ôrule of law crisesõ210. For example, French policy 

regarding the deportation of Roma people was amended after the Commission 

threatened to initiate infringement proceedings 211; Hungary reviewed its legislation 

following its defeat before the CJEU212 on the lowering of the mandatory retirement age 

for judges; and the 2012 Romanian constitutional crisis linked to the Prime Minister's 

attempt to remove the President from office 213 came to an apparent end.  

Proceedings based on Articles 258 and 259 TEU are limited to specific and concrete 

violations of EU law  and the Commission has never initiated an infringement action to 

remedy a violation of EU values. The infringement procedure  cannot be used to address 

matters that go beyond the EU competence, and are not designed to resolve structural 

and persistent problems214. Recent developments suggest that infringement actions are 

not effective when it comes to addressing a situation where breaches of EU law may form 

                                                           
208 Ibidem. 
209 EUR-lex, Summaries of EU legislation: ôProceedings for failure to fulfil an obligation õ (8 October 
2010) EUR-lex 12008E258. 
210 óI consider that the Commission has been rather successful in dealing with these often very 
difficult and complex casesó, see Reding, V., ôThe EU and the Rule of Law ð What next?õ, Speech at 
the Centre for European Policy Studies on 4 September 2013, SPEECH/13/677.  
211 The French government's attempt in summer 2010 to secretly implement a collective deportation 
policy aimed at EU citizens of Romani ethnicity despite contrary assurances given to the 
Commission that Roma people were not being singled out. 
212 The Hungarian government's attempt in 2011 to undermine the independence of the judiciary by 
implementing an early mandatory retirement policy; CJEU, Case C-286/12, Judgment of the Court 
(First Chamber) of 6 November 2012 European Commission v Hungary, ECLI:EU:C:2012:687: The 
lowering of the retirement age for Hungarian judges constitutes unjustified discrimination on 
grounds of age. As a result, Hungary brought its Constitution back in line with EU law as 
requested by the Commission. Since then many other measures have been taken potentially 
contributing to òa systemic deterioration in the rule of law and fundamental rightsó in Hungary. It 
includes concerns about the freedom of expression, including academic freedom, human rights of 
migrants, asylum seekers and refugees, restrictions and obstructions to the activities of civil society 
organisations, rights of people belonging to minorities, including Roma, Jews and LGBTI, the 
functioning of the constitutional system, the independence of the judiciary, a nd many allegations of 
corruption and conflicts of interest. See European Parliament, Resolution of 16 December 2015 on 
the situation in Hungary: follow -up to the European Parliament Resolution of 10 June 2015õ, 
P8_TA-PROV(2015)0461. 
213 The Romanian government's failure to comply with key judgments of the national constitutional 
court in 2012.  
214 Kochenov, D., and Pech, L., 2015, Upholding the Rule of Law in the EU: On the Commissionõs ôPre-
Article 7 Procedureõ as a timid step in the right direction, European University Institute Working 
Papers, Department of Law, p. 4. 

http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1450620097170&uri=URISERV:l14550
http://europa.eu/rapid/press-release_SPEECH-13-677_en.htm
http://curia.europa.eu/juris/document/document.jsf?text=&docid=129324&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=592571
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2015-0461+0+DOC+XML+V0//EN
http://cadmus.eui.eu/bitstream/handle/1814/35437/RSCAS_2015_24.pdf?sequence=3
http://cadmus.eui.eu/bitstream/handle/1814/35437/RSCAS_2015_24.pdf?sequence=3
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part of a deliberate plan to set up an illiber al regime215. An infringement action is also not 

possible in a situation where national authoriti es have merely announced a policy which 

is hardly compatible with EU values.  For instance, Hungaryõs Prime Minister has 

advocated the establishment of an ôilliberal stateõ and referred to Putinõs Russia and 

Communist China as two possible models to follow, which suggest a deliberate strategy 

to dismantle the institutions and essential features traditionally associated with a 

democratic constitutional order based on the rule of law 216. On this sole basis, the 

Commission cannot, however, initiate any infringement action against Hungary as this 

call, notwithstanding its obvious incompatibility with the letter and spirit of Article 2 

TEU217, does not in and of itself represent a breach of a specific EU rule. As previously 

noted, infringement actions are limited to specific and concrete violations of EU law and 

cannot be used to address a general pattern of violation of EU values  (this could however 

justify the activation of Article 7 TEU and the more recently adopted rule of law 

framework) , or specific violations which do not fall within the scope of EU law 218 (which 

again could however be addressed via Article 7 TEU or the rule of law framewor k). 

The case-study below provides an insight into how the EU has approached one specific 

issue in Hungary, i.e. the lowering of the retirement age for judges. It  also highlights the 

wider implications of addressing the issue as one specific violation of EU  law (through 

infringement proceedings) rather than as a systematic threat to the rule of law (under the 

Commissionõs Rule of Law Framework)219.  

 

Case-study 1: 
Hungary  

Lack of effective enforcement of the existing EU mechanisms  

Problem As highlighted by the European Parliament in its resolution adopted in 

                                                           
215 Kochenov, D., and Pech, L., 2015, Upholding the Rule of Law in the EU: On the Commissionõs ôPre-
Article 7 Procedureõ as a timid step in the right direction, European University Institute Working 
Papers, Department of Law, p. 4. 
216 òWe are parting ways with western European dogmas, making ourselves independent from 
them [é] We have to abandon liberal methods and principles of organising a society. The new state 
that we are building is an illiberal state, a non -liberal state.ó Viktor Orbán, speech given on 26 July 
2014{15}. 
217 Zalan, E., for EU Observer, õHow to build an illiberal democra cy in the EUõ, 8 January 2016. In 
this piece, the author presents seven steps that conduct to õilliberal democraciesõ: ó(1) winning an 
election by promising nothing concrete, but old glory, (2) dismantle constitutional checks and 
weaken other institutions set up to keep an eye on you, (3) take control of the state media and 
squeeze private media hard, (4) take control of finances, reign in oligarchs, investors and banks, (5) 
discredit the opposition and Western critics, (6) create an enemy or enemies, and (7) rewrite 
election rulesó. The term õilliberal democracyõ was coined by Fareed Zakaria, who first introduced 
this term in the article õThe Rise of Illiberal Democracyõ, Foreign Affairs, Nov/Dec 1997. M¿ller, J.-
W, 2015, Should the EU protect democracy and the rule of law inside Member States, 21(2) European Law 
Journal 141; von Bogdandy, A., and Sonnevend, P., (eds.), Constitutional Crisis in the European 
Constitutional Area. Theory, Law and Politics in Hungary and Romania (Hart , 2014). 
218 Kochenov, D., and Pech, L., 2015, Upholding the Rule of Law in the EU: On the Commissionõs ôPre-
Article 7 Procedureõ as a timid step in the right direction, European University Institute Working 
Papers, Department of Law, p. 4. 
219 European Parliament, Resolution of 16 December 2015 on the situation in Hungary 
(2015/2935(RSP)) P8_TA-PROV(2015)0461.  

http://cadmus.eui.eu/bitstream/handle/1814/35437/RSCAS_2015_24.pdf?sequence=3
http://cadmus.eui.eu/bitstream/handle/1814/35437/RSCAS_2015_24.pdf?sequence=3
https://euobserver.com/political/131723
http://ec.europa.eu/commission/2014-2019/timmermans/announcements/introductory-remarks-first-vice-president-timmermans-european-parliaments-plenary-session-situation_en
https://www.princeton.edu/~jmueller/ELJ-Democracy%20Protection-JWMueller-pdf.pdf
http://cadmus.eui.eu/bitstream/handle/1814/35437/RSCAS_2015_24.pdf?sequence=3
http://cadmus.eui.eu/bitstream/handle/1814/35437/RSCAS_2015_24.pdf?sequence=3
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2015-0461+0+DOC+XML+V0//EN&language=EN
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description  December 2015, recent developments, initiatives and measures taken by the 
Hungarian Government ôhave led to serious systematic deterioration in the 
situation as regards the rule of law and fundamental rights [é]õ220. Various 
concerns have been raised concerning Hungary. A few examples221, are 
provided below:  

- Concerns related to the respect for democracy:  Since 2010222, Viktor 
Orb§nõs Government pushed through far-reaching legal changes in a 
manner evoking concerns, as they were often adopted in great haste, 
in a manner lacking transparency and with little or no consultation 
with domestic or international stakeholders.  

- Concerns related to the respect for the rule of law: Due to its 
governing m ajority in the National Parliament ( OrszággyŪlés), since 
2010 a new constitutional act, the Fundamental Law (Alaptörvény), 
and over 600 new laws have been adopted. A number of these new 
laws, introducing major changes to the countryõs institutional and 
legal order, are cardinal laws (sarkalatos törvény)223, making it 
challenging for any future governments having simple majority to 
amend them.  

- Concerns related to the respect for fundamental rights: Many 
fundamental rights -related concerns have been raised including 
about the human rights of migrants, asylum seekers and refugees; 
restrictions and obstructions to the activities of civil society 
organisations and the rights of people belonging to minorities, 
including Roma, Jews and LGBTI. 

This case study focuses only on one selected issue (retirement age for judges), 
which has triggered action at EU level. This example demonstrates the limits 
of infringement proceedings to address the specific issue and highlights other, 
broader concerns with regard to the ind ependence of judiciary in Hungary 224. 

                                                           
220 Ibidem.   
221 European Parliament, Resolution of 16 December 2015 on the situation in Hungary 
(2015/2935(RSP)) P8_TA-PROV(2015)0461 and European Parliament, Resolution of 3 July 2013 on 
the situation of fundamental rights: standards and pra ctices in Hungary (pursuant to the European 
Parliament resolution of 16 February 2012) (2012/2130(INI)), P7_TA(2013)0315; Report by Nils 
Muiĥnieks, Council of Europe Commissioner for Human Rights, following his visit to Hungary, 
from 1 to 4 July 2014. 
222 Orb§n Viktorõs Government has been in power since 2010. In 2010, the Viktor Orbán led centre -
right conservative party, Hungarian Civic Alliance (FIDESZ), won the absolute majority of seats in 
the first round of elections. In the second round FIDESZ and its collation partner, the Christian 
Democratic Peopleõs Party (KDNP) won enough seats to achieve two-thirds majority in the 
Parliament. In 2014 the FIDESZ-KDNP alliance preserved its majority wit Viktor Orbán remaining 
the Prime Minister.  
223 Pursuant to Article T(4) of the Fundamental Law, ôCardinal Acts shall be Acts, for the adoption 
or amendment of which the votes of two -thirds of the Members of the National Assembly present 
shall be requiredõ.  
224 In her speech in the European Parliament Plenary Session on 2 December 2015, Commissioner 
Jourova listed the infringement proceed ings in place against Hungary. For the whole list of 
proceedings see Jourova, V., Intervention in the Plenary Session of 2 December 2015, point 17. 
ôSituation in Hungary: follow -up to the European Parliament Resolution of 10 June 2015õ. 

http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2015-0461+0+DOC+XML+V0//EN&language=EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+TA+P7-TA-2013-0315+0+DOC+PDF+V0//EN
https://wcd.coe.int/ViewDoc.jsp?id=2271691&Site=COE
https://wcd.coe.int/ViewDoc.jsp?id=2271691&Site=COE
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+CRE+20151202+ITEM-017+DOC+XML+V0//EN&language=EN


 

PE 579.328 47 

Case-study 1: 
Hungary  

Lack of effective enforcement of the existing EU mechanisms  

Retirement age for judges225 

Concerns have been raised about the independence of the Hungarian 
judiciary and the role of courts as ôchecks and balancesõ to the political 
power  following the adoption of measures leading to the re-structuring and 
re-staffing of courts. One of the measures, which lowered the retirement age 
for judges from 70 to 62 years, resulted in the forced retirement of 
approximately 230 judges226 including judges in the highest positions. This, as 
highlight ed by the International Bar Associationõs Human Rights Institute 
(IBAHRI) 227, created a ôpolitical captureõ, given that new judges were 
appointed by one individual, i.e. the president of the National Judicial Office 
(Országos Bírósági Hivatal), whose appointing powers and independence from 
the Government were questioned inter alia by the European Commission228.  

What has been 
done? 

 

Since 2010, the EU has provided a variety of responses to the worrying 
developments in Hungary, including on the issue of retirement age for 
judges. As a response to the lowering of the mandatory retirement age for 
judges, in January 2012 the European Commission decided to launch an 
infringement procedure against Hungary 229. The case was handled by the 
Court of the Justice of the EU (CJEU) in the form of an expedited procedure 
(i.e. procedure dealt with within a short time). The CJEU in its judgment 230 
from 6 November 2012 upheld the European Commissionõs assessment and 
ruled that the rules in question were incompatible with the r elevant EU acquis 
prohibiting age discrimination at the workplace. Neither the CJEU nor the 
European Commission found objective and proportionate justification for the 
lowering of the retirement age.  

Remaining 
concerns 

As this case study illustrates, the Hungarian reform lowering the retirement 
age for judges prompted a reaction from the European Commission, in the 
form of an infringement procedure. As highlighted by the International Bar 
Associationõs Human Rights Institute (IBAHR ) , despite the legislative 
changes that followed, the situation of judges in Hungary remained 
somewhat unsatisfactory. The implementation of the reforms lagged behind, 
as a result of which some judges decided to inter alia seek legal remedies from 
the European Court of Human Rig hts (ECtHR). Moreover, most judges 
decided to remain in retirement instead of returning to their previous 

                                                           
225 Hungarian Helsinki Committee, Hungarian Civil Liberties Union, Mérték Media and Eötvös 
K§roly Policy Institute ôDisrespect for European Values in Hungary 2010-2014õ.  
226 HVG, õ56 fired judges decided to continue their wo rksõ (56 kirúgott bíró folytathatja a munkáját), 7 
May 2013.   
227 IBAHRI, ôStill under threat: the independence of the judiciary and the rule of law in  Hungary õ, 10 
December 2015.   
228 European Commission Press Release Database, ôHungary - infringements: European 
Commission satisfied with changes to central bank statute, but refers Hungary to the Court of 
Justice on the independence of the data protection authority and measures affecting the judiciaryõ 
25 April 2012.   
229 European Commission Press Release Database, ôEuropean Commission closes infringement 
procedure on forced retirement of Hungarian judges õ, 20 November 2013.   
230 CJEU, Case C-286/12, Judgment of the Court (First Chamber) of 6 November 2012 European 
Commission v. Hungary, ECLI:EU:C:2012:687.   

http://www.helsinki.hu/wp-content/uploads/Disrespect_for_values-Nov2014.pdf
http://hvg.hu/itthon/20130507_56_kirgutott_biro_folytathatja_a_munkajat
http://www.ibanet.org/Article/Detail.aspx?ArticleUid=93e2c33c-71e5-4ab5-89a7-299f5c5752ce
http://europa.eu/rapid/press-release_IP-12-395_en.htm
http://europa.eu/rapid/press-release_IP-12-395_en.htm
http://europa.eu/rapid/press-release_IP-12-395_en.htm
http://europa.eu/rapid/press-release_IP-13-1112_en.htm
http://europa.eu/rapid/press-release_IP-13-1112_en.htm
http://curia.europa.eu/juris/liste.jsf?num=C-286/12
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positions. Consequently, one can conclude that the infringement procedure 
did not manage to overcome the issue entirely231.  

The contested measure, however, was only one of the measures undermining 
the independence of the Hungarian judiciary. These other measures (e.g. 
premature termination of the mandate of the head of the Supreme Court, 
decreased competence of the Constitutional Court, appointing power 
centralised in the hand of the head of the National Judicial Council), which 
also received some attention from the European Commission, were not 
followed up by infringement proceedings. As the previous Commissioner for 
Justice Viviane Reding noted, despite ôbroader concerns about the 
independence of the judiciaryõ, the European Commission could not go ahead 
due to its lack of legal competence to do so232.  

Measures other than infringement proceedings, which also were aimed at 
addressing the situation of the Hungarian judiciary, have also shown some 
limitations. For example:  

1. At EU level, the European Parliament has issued many resolutions233 
calling upon Hungary to ensure the independence of its national judiciary. 
Despite the repeated concerns, the independence of the Hungarian judiciary 
may be said to be ôstill under threatõ234. 

2. In 2013 Ms Navanethem Pillay235, UN High Commissioner for Human 
Rights, urged Hungary to reinforce the independence of its judiciary 236.  

3. The Council of Europeõs Venice Convention237 on various occasions called 
upon the Hungarian Government to adopt provisions reinstating the 
independence of the Hungarian judiciary 238.  

4. The ECtHRõs Chamber ruled in its judgment of 27 May 2014 that the 
dismissal of the head of the Hungarian Supreme Court, Mr András Baka, 
violated the right to access justice as he could not challenge the termination of 
his mandate. Moreover, the ECtHR found that his unlawful dismissal was 
mainly due to the ôcriticism that he had publicly expressed in his professional 
capacity on the legislative reforms concernedõ. Therefore, his right to freedom 

                                                           
231 IBAHRI, ôStill under threat: the independence of the judiciary and the rule of law in H ungaryõ, 10 
December 2015.   
232 Euractiv, ôEU to drop Hungary bank case, uphold action over judiciary õ, 25 April 2012.  
233 Examples are: Resolutions of 10 June 2015 on the situation in Hungary, 3 July 2013 on the 
situation of fundamental rights: standards and practice in Hungary, 16 February 2012 on the recent 
political developments in Hungary, 10 March 2011 on media law in Hungary.   
234 IBAHRI, ôStill under threat: the independence of the judiciary and the rule of law in Hungary õ, 10 
December 2015. 
235 UN Human Rights Commissioner between 2008-2014.  
236 UN News Centre, ôHungary must revoke amendment threatening judicial independence ð UN 
rights chiefõ, 18 June 2013.   
237 The European Commission for Democracy through rul e of law (Venice Commission) is the 
Council of Europeõs advisory body on constitutional matters. Website of the Venice Commission.   
238 Opinion  on the Cardinal Acts on the Judiciary that were amended following the adoption of 
Opinion CDL -AD(2012)001 on Hungary, adopted by the Venice Commission at its 92nd Plenary 
Session (Venice, 12-13 October 2012); and Opinion  on the Fourth Amendment to the Fundamental 
Law of Hungary Adopted by the Venice Commission at its 95th Plenary Session, Venice, 14-15 June 
2013.   

http://www.ibanet.org/Article/Detail.aspx?ArticleUid=93e2c33c-71e5-4ab5-89a7-299f5c5752ce
http://www.euractiv.com/euro-finance/eu-drop-hungary-case-uphold-action-judiciary-news-512350
http://www.ibanet.org/Article/Detail.aspx?ArticleUid=93e2c33c-71e5-4ab5-89a7-299f5c5752ce
http://www.un.org/apps/news/story.asp?NewsID=45204#.VrhH7bIrJhE
http://www.un.org/apps/news/story.asp?NewsID=45204#.VrhH7bIrJhE
http://www.venice.coe.int/WebForms/pages/?p=01_Presentation&lang=EN
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2012)020-e
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2013)012-e
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of expression was breached. The Hungarian Government has since requested 
for the case to be brought before the Grand Chamber of the ECtHR239. 

As the EU struggles to address the challenges in Hungary, including the 
threats to judicial independence, EU citizens have launched a European 
Citizenship Initiative 240, calling on the European Commission to trigger 
Article 7 TEU in order to safeguard the European values set out in Article 2 
TEU.  

To conclude, some of the critical issues highlighted by the European 
Parliament have not yet been resolved in Hungary. There is therefore a need 

to consider the use of additional EU  mechanisms. The Commissionõs Rule of 
Law Framework is  for instance meant to address ôsituations where the 
authorities of a Member State are taking measures or are tolerating situations 
which are likely to systematically and adversely affect the [...] proper 
functioning of the institutions and the safeguard mechanisms estab lished at 
national level to secure the rule of lawõ241. As an example of systematic threats 
to the rule of law ð necessary to trigger the new framework, the Commission 
refers to ôthe political, institutional and/or legal order of a Member State as 
such, its constitutional structure, separation of powers, the independence or 
impartiality of the judiciary or its system of judicial review including 
constitutional justice where it exists, must be threatened ñ for example, as a 
result of the adoption of new measur es or of widespread administrative 
practices of public authorities and lack of domestic redressõ242. This is 
allegedly a problem which recently emerged in Poland and which explains 
why  the European Commission has activated for the first time its rule of law 
framework with the view of assessing Polandõs adherence to the rule of law 
after the Polish President Duda refused to swear in three judges of the 
Constitutional Court 243. However, with respect to Hungary, Commissioner 
Jourova recently explained that the Framework will only  be activated where 
infringement proce edings and national ôrule of law safeguardsõ cannot 
effectively address the relevant problems. While the Commission will keep 
scrutinising the situation in Hungary, conditions to launch the Framework are 
said to not to be currently  met as the situation  would allegedly  be addressed 
through infringement and pre -infringement proce edings244. 

Analysis of 
impact  

The rules introduced in Hungary have had an impact on the independence of 
the Hungarian judiciary, potentially affecting citizens and businesses and, of 
course, the judges who either left and or stayed in their previous positions.  

                                                           
239 ECtHR, ôGrand Chamber hearing concerning premature termination of the President of the 
Hungarian Supreme Courtõs mandateõ, 17 June 2015; ECtHR, ôGrand Chamber hearing concerning 
premature termination of the President of the Hungarian Supreme Courtõs mandateõ, 17 June 2015.  
240 Website of the óWake up Europe!ó initiative.   
241 European Commission, Communication ôA new EU Framework to strengthen the Rule of Law õ 
of 19 March 2014, COM(2014) 158 final/2, p. 6. 
242 Ibidem, p.7. 
243 Cerulus, L., and Cienski, J., for Politico ôReport: Commission to probe Polandõs rule of lawõ, 10 
January 2016. 
244 Jourova, V., Intervention in the Plenary Session of 2 December 2015, point 17. ôSituation in 
Hungary: follow -up to the European Parliament Resolution of 10 June 2015õ. Information collected 
through consultation with stakeholders (European Commission, 15 January 2016). 
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http://www.act4democracy.eu/
http://ec.europa.eu/justice/effective-justice/files/com_2014_158_en.pdf
http://www.politico.eu/article/commission-to-inspect-poland-rule-of-law-assessment-constitutional-court/
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+CRE+20151202+ITEM-017+DOC+XML+V0//EN&language=EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+CRE+20151202+ITEM-017+DOC+XML+V0//EN&language=EN
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Case-study 1: 
Hungary  

Lack of effective enforcement of the existing EU mechanisms  

Regarding the judges, around 230 judges were forced into premature 
retirement 245 following the adoption of the legal reforms. On 20 November 
2013, the European Commission announced the formal closure of the 
infringement procedure against Hungary for the forced retirement of judges 
and noted that it was satisfied with the outcome of the proceedings, as 
Hungary managed to bring in line its legislation with EU law 246. More 
precisely, on 11 March 2013, the Hungarian Parliament adopted a new law247 
introducing the gradual lowering of the retirement age for judges to 65 years 
of age248 over a period of 10 years249.  The law also granted the possibility for 
prematurely retired judges to be reinstated. The judges were also entitled to 
receive compensation for the remuneration loss suffered while not working. 
They could also choose to remain in retirement. According to the media 250, 56 
judges asked to be reinstated and 173 judges sought compensation251.  

IBAHRI, whilst welcoming the legislative change, noted tha t the legislative 
amendments were implemented with significant delay, which ultimately 
pushed some judges into a legal action against Hungary before the ECtHR. 
Moreover, some judges could not uphold their previous positions, thus opted 
to accept the financial compensation only. For example, out of 17 removed 
court presidents, only four managed to return to their previous positions. 
Considering the above, IBAHRI concluded that the remedial actions taken by 
Hungary were not entirely satisfactory 252.  

Very littl e information is available on the social impacts of the contested 
reform. It is argued , though , that as a result of this reform forcing older  and 
generally more senior judges into retirement,  the governing majority was able 
to replace a large part of the judiciaryõs leadership253. Some concerns were 
also raised that the loss of experience as a result of the removal of senior 
judges might have had a negative consequence on the performance of the 
national judiciary 254. These concerns, however, could not be substantiated, as 

                                                           
245 Prior to the legislative reform judges had an option to retire at the age of 62. Judges could decide 
to remain in office until they reached 70 years of age.  
246 European Commission, ôEuropean Commission closes infringement procedure on forced 
retirement of Hungarian judges õ, 20 November 2013. 
247 Act XX of 2013 on legal amendments concerning the upper age limit to be applied in certain 
justice related legal relationships (2013. évi XX. Törvény az egyes igazságügyi jogviszonyokban 
alkalmazand· felsŜ korhat§rral kapcsolatos tºrv®nym·dos²t§sokr·l).   
248 In Hu ngary the standard retirement age differs depending on the date of birth of the individual.  
249 Regarding this point it is noted that the law was adopted prior to the official closure of the 
infringement procedure. This is partially due to the fact that whi le the infringement procedure was 
on-going the Constitutional Court in its decision ruled about the unconstitutional nature of the 
provisions implementing the Fundamental Lawõs requirements on the lowering of the retirement 
age for judges. Constitutional Court Decision no. 33/2012. (VII. 17.)  (33/2012. (VII. 17.) AB 
határozat).   
250 The desk research did not reveal official data in this respect.  
251 HVG, õ56 fired judges decided to continue their works õ (56 kirúgott bíró folytathatja a munkáját), 7 
May 2013.   
252 IBAHRI, ôStill under threat: the independence of the judiciary and the rule of law in Hungary õ, 10 
December 2015.  
253 Transparency International, 2014, õUndermining constitutionality õ. 
254 International Bar Associationõs Human Rights Institute (IBAHRI), ôCourting Controversy: the 
Impact of the Recent Reforms on the Independence of the Judiciary and the Rule of Law in 

 

http://europa.eu/rapid/press-release_IP-13-1112_en.htm
http://europa.eu/rapid/press-release_IP-13-1112_en.htm
http://njt.hu/cgi_bin/njt_doc.cgi?docid=159548.238917
http://public.mkab.hu/dev/dontesek.nsf/0/0D0C4A0C9BF49CC4C1257ADA00524F96?OpenDocument
http://hvg.hu/itthon/20130507_56_kirgutott_biro_folytathatja_a_munkajat
http://www.ibanet.org/Article/Detail.aspx?ArticleUid=93e2c33c-71e5-4ab5-89a7-299f5c5752ce
http://www.osce.org/odihr/124145?download=true
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Case-study 1: 
Hungary  

Lack of effective enforcement of the existing EU mechanisms  

there is a lack of information regarding the age and competences of 
ônewcomerõ judges.  

As explained above, the removal of judges was only one of the measures that 
was claimed to impede the independence of the Hungarian judiciary. 
Additional concerns were raised inter alia about the powers of the National 
Judicial Officeõs President to appoint judges and transfer court cases, the 
premature removal of the Supreme Courtõs Head and the appointment of 
Constitutional Court judges, whose constitutional competences were cut 
back. This may result in a decrease in objectiveness of rendering judgments 
and the increased risk of corruption 255. 

The European Commission has expressed concerns about the possible 
weakening of judicial independence in Hungary 256. The Commissionõs main 
concern was that measures in Hungary would have negative implications on 
the application  of EU law in the country.  

Weakened judiciary independence may have certain negative impacts, 
including o n the countryõs economic growth. Judicial independence is a major 
growth -enhancing factor as it allows for the better protection of economic 
rights. As the European Commission highlighted ô[é.] greater judicial 
independence produces more impartial and pred ictable outcomes since no 
party can put any pressure on the judgeõ. 

The World Justice Forum Rule of Law index concerning ôConstraints on 
Government Powersõ ranks countries granting them scores in a scale from 1 to 
24. In 2015, Hungaryõs ranking was lowered  to the lowest regional  score (24 
out of 24). As part of other sub-factors (including whether Government 
powers are effectively limited by the legislature), this factor measures 
whether the judiciary has the independence and ability in practice to exercise 
effective checks on the Government257.  

 
Article 70 TFEU: Evaluation mechanisms within the framework of the area of freedom, 

security and justice  

Article 70 TFEU allows the Council, on a proposal from the Commission, to adopt 

measures for collaboration between the Commission and the Member States to conduct 

so-called ôpeer reviewsõ or evaluations of Member State implementation of the EU 

policies in the area of freedom, security and justice  (AFSJ)258. 

                                                                                                                                                               
Hungaryõ. 
255 Transparency International, 2012, õJudiciary on manual override õ. 
256 European Parliament of 16 December 2015 on the situation in Hungary (2015/2935(RSP)) P8_TA-
PROV(2015)0461 and Resolution of 3 July 2013 on the situation of fundamental rights: standards 
and practices in Hungary (pursuant to the European Parliament resolution of 16 February 2012) 
(2012/2130(INI)), P7_TA(2013)0315; Report by Nils Muiĥnieks, Council of Europe Commissioner 
for Human Rights, following his visit to Hungary, from 1 to 4 July 2014.   
257 World Justice Project, ôRule of Law Index 2015õ, p. 161. See also World Justice Project, ôRule of 
Law Index 2015 ð Hungary õ. 
258 Article 70 TFEU provides that òwithout prejudice to Articles 258, 259 and 260 [infringement 
procedure] the Council may, on a proposal from the Commission, adopt [é] arrangements for 
Member States, in collaboration with the Commission, to conduct objective evaluations of the 

 

http://transparency.hu/Judiciary_on_Manual_Override?bind_info=page&bind_id=162
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2015-0461+0+DOC+XML+V0//EN&language=EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2015-0461+0+DOC+XML+V0//EN&language=EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+TA+P7-TA-2013-0315+0+DOC+PDF+V0//EN
https://wcd.coe.int/ViewDoc.jsp?id=2271691&Site=COE
http://worldjusticeproject.org/sites/default/files/roli_2015_0.pdf
http://data.worldjusticeproject.org/#/groups/HUN
http://data.worldjusticeproject.org/#/groups/HUN
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Member States carry out these evaluations with the support of the Commission. The role 

of the Commission is to oversee the procedures, ensure their objectivity and consistency 

and vest peer reviews with a certain moral standard to be taken into account by Member 

States since the results of peer reviews are not binding259. However, Article 70 TFEU does 

not describe how the Commission should carry out this role. Nonetheless, it can be 

construed that, as an executive body of the EU and guardian of the Treaties, the 

Commission will guide the Member States in establishing the priorities to be examined 

through the peer review procedure, to make sure that there is an open and multilateral 

dialogue between the parties involved and that the Member States adhere to the resulting 

recommendations260.  

Evaluations are not triggered under the suspicion that an infringement has been 

committed; instead, they have a periodic character and aim at identifying best practices 

and obstacles to cooperation. Evaluations are carried out in an impartial and objective 

way 261, including sending questionnaires, carrying out country visits and elaborating a 

compliance assessment. These evaluations are multilateral, involving third parties such 

as Frontex. The evaluation is not confidential, although some information might be 

treated as such if appropriate.  

Evaluations result in a compliance assessment of whether the Member States are in 

compliance with ASFJ policies and include recommendations on how to ensure such 

compliance, including, where applicable, examples of best practices. These 

recommendations are non-binding and judicial review is therefore not possible. The 

                                                                                                                                                               
implementation of the Unionõs policiesó in the area of freedom, security and justice. See also 
Andersen, S., 2014, ôNon-binding Peer Evaluation within an Area of Freedom, Security and Justiceõ 
in Holzhacker, R.L., Paul Luif, P., Freedom, Security and Justice in the European Union: Internal and 
External Dimensions of Increased Cooperation after the Lisbon Treaty, Springer Science & Business 
Media, p. 35. 
259 Andersen, S., ôNon-binding Peer Evaluation within an Area of Freedom, Security and Justiceõ in 
Holzhacker, R.L., Paul Luif, P., Freedom, Security and Justice in the European Union: Internal and 
External Dimensions of Increased Cooperation after the Lisbon Treaty (Springer Science & Business 
Media, 2014) pp. 44-45; Moxham, L. and Stefanelli, J., 2013, Safeguarding the rule of law, democracy and 
fundamental rights: a monitoring model for the European Union, Bingham Centre for the Rule of Law, p. 
22; Hirsch-Ballin, E., 2015, Mutual trust: the virtue of reciprocity. Strengthening the acceptance of the rule 
of law through peer review, Tilburg Law School Legal Studies Research Paper Series, No. 14/2015, p. 
9. 
260 Andersen, S., ôNon-binding Peer Evaluation within an Area of Freedom, Security and Justiceõ in 
Holzhacker, R.L., Paul Luif, P., Freedom, Security and Justice in the European Union: Internal and 
External Dimensions of Increased Cooperation after the Lisbon Treaty (Springer Science & Business 
Media, 2014) pp. 44-45. 
261 Andersen, S., ôNon-binding Peer Evaluation within an Area of Freedom, Security and Justiceõ in 
Holzhacker, R.L., Paul Luif, P., Freedom, Security and Justice in the European Union: Internal and 
External Dimensions of Increased Cooperation after the Lisbon Treaty (Springer Science & Business 
Media, 2014), pp. 29ð30; Moxham, L. and Stefanelli, J., 2013, Safeguarding the rule of law, democracy 
and fundamental rights: a monitoring model for the European Union, Bingham Centre for the Rule of 
Law, p. 22; Hirsch-Ballin, E., 2015, Mutual trust: the virtue of reciprocity. Strengthening the acceptance of 
the rule of law through peer review, Tilburg Law School Legal Studies Research Paper Series, No. 
14/2015, p. 9. 

http://www.biicl.org/files/6758_main_report_15_11_2013_commission_consultation.pdf
http://www.biicl.org/files/6758_main_report_15_11_2013_commission_consultation.pdf
http://poseidon01.ssrn.com/delivery.php?ID=004020091089126119031095015089006075120015077012021005105005107113074113101114097030041107053119007034112081089106118077026003053026022082043004077000109000029044026089125078009120117090027073125110098116007111121107086029089113009105105008&EXT=pdf
http://poseidon01.ssrn.com/delivery.php?ID=004020091089126119031095015089006075120015077012021005105005107113074113101114097030041107053119007034112081089106118077026003053026022082043004077000109000029044026089125078009120117090027073125110098116007111121107086029089113009105105008&EXT=pdf
http://www.biicl.org/files/6758_main_report_15_11_2013_commission_consultation.pdf
http://www.biicl.org/files/6758_main_report_15_11_2013_commission_consultation.pdf
http://poseidon01.ssrn.com/delivery.php?ID=004020091089126119031095015089006075120015077012021005105005107113074113101114097030041107053119007034112081089106118077026003053026022082043004077000109000029044026089125078009120117090027073125110098116007111121107086029089113009105105008&EXT=pdf
http://poseidon01.ssrn.com/delivery.php?ID=004020091089126119031095015089006075120015077012021005105005107113074113101114097030041107053119007034112081089106118077026003053026022082043004077000109000029044026089125078009120117090027073125110098116007111121107086029089113009105105008&EXT=pdf
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results and content of such examination are notified to the European Parliament and 

national parliaments 262.  

There is little information available on how such peer reviews are carried out in pr actice. 

Peer reviews have been used, for instance, to monitor and assess the implementation in 

Member States of the European Arrest Warrant, mutual assistance in criminal matters 263 

and the Schengen acquis264. In coordination with the Member State under investigation 

and the Commission, Member States draft reports for the Council to adopt a final 

position 265 determining whether the Member State is (1) compliant , (2) can improve, or (3) 

is not-compliant. In the last two cases, the Member State has to elaborate an action plan to 

bridge the gaps with the Schengen rules which is assessed and monitored by the 

Commission in its implementation. Where serious deficits are identified, the Commission 

may visit the concerned Member State266. The European Parliament has also called for  the 

Council and the Commission to carry out a comprehensive evaluation of the European 

Agenda on Security through the mechanism of peer reviews 267. 

Taking into account that in a territory without borders the actions adopted by one 

Member State may have consequences for others, this peer review mechanism is key to 

fostering mutual trust 268. From the perspective of the protection of Article 2 TEU values, 

Article 70 TFEU applies to the evaluation of implementation of EU policies with regard to 

the area of freedom, security and justice. This is a very large policy area which covers 

matters ranging from  freedom of movement, asylum and immigration to  judicial and 

police cooperation, fight against terrorism, organised crime and human trafficking, as 

                                                           
262 Andersen, S., ôNon-binding Peer Evaluation within an Area of Freedom, Security and Justiceõ in 
Holzhacker, R.L., Paul Luif, P., Freedom, Security and Justice in the European Union: Internal and 
External Dimensions of Increased Cooperation after the Lisbon Treaty (Springer Science & Business 
Media, 2014), pp. 31; 34-36. 
263 Information on areas where peer reviews have been used can be found in the  of the judicial 
library of the European Judicial Network.  
264 Council Regulation (EU) No 1053/2013 of 7 October 2013 establishing an evaluation and 
monitoring mechanism to verify the application of the Schengen acquis and repealing the Decision 
of the Executive Committee of 16 September 1998 setting up a Standing Committee on the 
evaluation and implementation of Schengen, OJ L 295, 6.11.2013, p. 27ð37. 
265 Andersen, S., ôNon-binding Peer Evaluation within an Area of Freedom, Security and Justiceõ in 
Holzhacker, R.L., Paul Luif, P., Freedom, Security and Justice in the European Union: Internal and 
External Dimensions of Increased Cooperation after the Lisbon Treaty (Springer Science & Business 
Media, 2014), p. 36. 
266 Ibidem. 
267 European Parliament, Resolution of 9 July 2015 on the European Agenda on Security 
(2015/2697(RSP)), P8_TA-PROV(2015)0269, paragraph 13. 
268 Andersen, S., ôNon-binding Peer Evaluation within an Area of Freedom, Security and Justiceõ in 
Holzhacker, R.L., Paul Luif, P., Freedom, Security and Justice in the European Union: Internal and 
External Dimensions of Increased Cooperation after the Lisbon Treaty (Springer Science & Business 
Media, 2014), p. 30; Council Regulation (EU) No 1053/2013 of 7 October 2013 establishing an 
evaluation and monitoring mechanism to ver ify the application of the Schengen acquis and 
repealing the Decision of the Executive Committee of 16 September 1998 setting up a Standing 
Committee on the evaluation and implementation of Schengen , OJ L 295, 6.11.2013, paragraph (11); 
Council Directive 2011/70/Euratom of 19 July 2011 establishing a Community framework for the 
responsible and safe management of spent fuel and radioactive waste, OJ L 199, 2.8.2011, p. 48ð56, 
paragraph 40. 

http://eur-lex.europa.eu/legal-content/GA/TXT/?uri=celex%3A32013R1053
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2015-0269+0+DOC+XML+V0//EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2015-0269+0+DOC+XML+V0//EN
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32013R1053
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32013R1053
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32013R1053
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32013R1053
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32011L0070
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32011L0070
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wel l as issues related to the rights of EU citizens269. Hence, peer reviews can be used to 

carry out evaluations of Member Statesõ compliance in all of these matters which might 

contribute to assess the situation of democracy, rule of law and fundamental rights  at 

national level. The information gathered through these evaluations could  be used, for 

instance, in the first step of the Rule of Law Framework mechanism, where the 

Commission can rely on information òreceived from available sources and recognised 

institutionsó270. 

  

                                                           
269 EUR-lex, Summaries of EU legislation, ôJustice, freedom and securityõ. 
270 European Commission, Communication ôA new EU Framework to strengthen the Rule of Law õ 
of 19 March 2014, COM(2014) 158 final/2, p. 7. 

http://eur-lex.europa.eu/summary/chapter/justice_freedom_security.html?root_default=SUM_1_CODED%3D23,SUM_2_CODED%3D2304&locale=en
http://ec.europa.eu/justice/effective-justice/files/com_2014_158_en.pdf
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2.1.3 General soft law mechanisms  

(i)  Mechanisms aimed at Member States  

This Section examines and assesses two general soft law mechanisms aimed at all Member States. An overview of their scope, key actors 

involved and  their  limitations is shown in Table 5 below. 

 

Table 5 General soft law mechanisms aimed at Member States 

Tool  Scope Actors involved and role  Limitations  

Commission õs 
Rule of Law  
Framework  

A primarily preventive mechanism to 
uphold the core values of democracy, rule of 
law and fundamental rights as set in Article 
2 TEU within the EU.  

The Rule of Law  Framework aims to 
address emerging threats to the rule of law 
before they escalate. 

¶ The Commission only has the power 
to decide the activation of this 
mechanism 

¶ The European Parliament and the 
Council have to be informed at  
every stage and on the results 

¶ FRA, the Council of Europe, the 
Organisation for Security and Co-
operation in Europe (OSCE) and 
other stakeholders: the Commission 
may rely on the information 
gathered by them to carry out the 
'rule of law' assessment. 

¶ Lack of comprehensiveness: only covers the 
rule of law ; 

¶ Lack of clarity in the benchmarks and 
definitions to trigger the Framework, which 
could affect the objectivity and effectiveness 
of the Framework ; 

¶ Lack of balance of powers and 
accountability: only the Commission has the 
discretion to decide when this mechanism 
should be activated;  

¶ Lack of transparency due to the confidential 
nature of the discussions with the concerned 
Member State; 

¶ Lack of dissuassive power: no sanctions are 
foreseen in the Framework; 

¶ While it has just been activated against 
Poland, its effectiveness in dealing with 
systemic threats to the rule of law remains 
uncertain. 
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Tool  Scope Actors involved and role  Limitations  

Council õs Annual 
Rule of Law 
Dialogue  

A dialogue among all Member States within 
the Council to promote and safeguard the 
rule of law in the framework of the Treaties.  

The dialogue is to be based on òthe 
principles of objectivity, non -discrimination 
and equal treatment of all Member Statesó 
and to be òconducted on a non-partisan and 
evidence-based approachó. 

¶ Council  

¶ National governments  

¶ Lack of effectiveness: ability to deliver 
concrete results is doubtful ; 

¶ Lack of clarity on how this dialogue is 
supposed to be organised and how evidence 
will be collected and shared; 

¶ Lack of a well-defined structure to guide the 
dialogue and how topics of discussion ought 
to be selected; 

¶ Lack of sufficient time to carry out a 
meaningful  dialogue; 

¶ Dialogue runs the risk of taking the form of 
successive monologues in absence of a clear 
procedure whereby  Member States could 
make observations on their peers and 
suggest recommendations. 

 



 

PE 579.328 57 

The Commissionõs Rule of Law Framework  

In response to assertions that the current EU mechanisms and procedures òhave not 

always been appropriate in ensuring an effective and timely response to threats to the 

rule of lawó271, the Commission, in March 2014, adopted ôA new Framework to 

strengthen the Rule of Lawõ (hereinafter ð the Rule of Law Framework) 272. The main 

objective of this Framework is to ò[é] resolve future threats to the rule of law  in 

Member States before  the conditions for activating the mechanisms foreseen in Article 7 

TEU would be metó. The framework aims to  fill a gap between political persuasion , via 

sustained discussion with the Member State concerned, and targeted infringement 

actions on the one hand, and Article 7 TEU on the other hand.  

The afore-mentioned examples of ôrule of law crisisõ (including the Roma crisis in France 

in summer 2010; the Hungarian crisis that started at the end of 2011; and the Romanian 

rule of law crisis in the summer of 2012) have caused concerns about Member State 

compliance with Article 2 TEU  post-EU accession. In these cases, the Commission used 

political persuasion  and infringement proceedings  to address relevant problems273. To a 

certain extent it may be said to have achieved short -term victories but not to have always 

secured a long-term resolution of the problems as demonstrated by the continuing calls 

for activating the rule of law framework against Hungary  (see case study above).  

The Rule of Law Framework  is designed as a dialogue with the concerned Member State, 

based on equal treatment and an objective and thorough assessment of the situation at 

stake. Through this Framework , the Commission may indicate to the concerned Member 

State which actions it must take to address the systemic threat which would have been 

previously  identified by the Commission, thereby avoiding any recourse to Article 7 

TEU274.  

 

This Framework allows the Commission, at its own discretion, to decide if a n issue raised 

with regard to a certain Member State by the European Parliament, other Member States, 

civil society  groups or EU citizens, amounts to a systemic threat to the rule of law. The 

Framework organises a process consisting of three stages275:  

                                                           
271 Andersen, S., ôNon-binding Peer Evaluation within an Area of Freedom, Security and Justiceõ in 
Holzhacker, R.L., Paul Luif, P., Freedom, Security and Justice in the European Union: Internal and 
External Dimensions of Increased Cooperation after the Lisbon Treaty (Springer Science & Business 
Media, 2014), p. 30; Council Regulation (EU) No 1053/2013 of 7 October 2013 establishing an 
evaluation and monitoring mechanism to ver ify the application of the Schengen acquis and 
repealing the Decision of the Executive Committee of 16 September 1998 setting up a Standing 
Committee on the evaluation and implementation of Schengen , OJ L 295, 6.11.2013, paragraph (11); 
Council Directive 2011/70/Euratom of 19 July 2011 establishing a Community framework for the 
responsible and safe management of spent fuel and radioactive waste, OJ L 199, 2.8.2011, p. 48ð56, 
paragraph 40. See also Parliamentary Assembly, Council of Europe, ôEuropean Union and Council 
of Europe human rights agendas: synergies not duplication!õ, Doc 13321 of 2 October 2013. 
272 European Commission, Communication ôA new EU Framework to strengthen the Rule of Law õ 
of 19 March 2014, COM(2014) 158 final/2, pp. 6, 7. 
273 Reding, V., ôThe EU and the Rule of Law ð What next?õ, Speech at the Centre for European 
Policy Studies on 4 September 2013, SPEECH/13/677. 
274 European Commission, Communication ôA new EU Framework to streng then the Rule of Lawõ 
of 19 March 2014, COM(2014) 158 final/2, p. 7. 
275 Ibidem, p. 7-8. 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32013R1053
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32013R1053
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http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32013R1053
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32011L0070
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32011L0070
http://semantic-pace.net/tools/pdf.aspx?doc=aHR0cDovL2Fzc2VtYmx5LmNvZS5pbnQvL253L3htbC9YUmVmL1gySC1BTUNvbXBlbmRpdW0uYXNwP2ZpbGVpZD0yMDE3MyZsYW5nPWVu&xsl=aHR0cDovL2Fzc2VtYmx5LmNvZS5pbnQvbncveG1sL3hzbC1mby9YUmVmLUFNQ29tcGVuZGl1bS1YTUwyUERGLnhzbA==&xsltparams=WG1sSWQ9RU5fQ0VHQ0dFRkk=
http://semantic-pace.net/tools/pdf.aspx?doc=aHR0cDovL2Fzc2VtYmx5LmNvZS5pbnQvL253L3htbC9YUmVmL1gySC1BTUNvbXBlbmRpdW0uYXNwP2ZpbGVpZD0yMDE3MyZsYW5nPWVu&xsl=aHR0cDovL2Fzc2VtYmx5LmNvZS5pbnQvbncveG1sL3hzbC1mby9YUmVmLUFNQ29tcGVuZGl1bS1YTUwyUERGLnhzbA==&xsltparams=WG1sSWQ9RU5fQ0VHQ0dFRkk=
http://ec.europa.eu/justice/effective-justice/files/com_2014_158_en.pdf
http://europa.eu/rapid/press-release_SPEECH-13-677_en.htm
file://milieu-srv/data/Projects/1797.15%20(1588.13)%20EU%20mechanism%20on%20democracy/Working%20docs/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/AppData/Roaming/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/SSCKGMEU/European%20Commission,%20Communication%20‘A%20new%20EU%20Framework%20to%20strengthen%20the%20Rule%20of%20Law’%20of%2019%20March%202014,%20COM(2014)%20158%20final/2,
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(i) Assessment: The Commission is supposed to undertake fact-finding  missions and 

analysis to determine whether there are clear indications of a systemic threat to 

the rule of law , in which case it may issue a reasoned òrule of law opinionó 

following an exchange of views between the Commission and the concerned 

Member State. The Member State is expected to cooperate under the duty of 

sincere cooperation provided in Article 4 (3) TEU.  

(ii)  Recommendation(s): based on the dialogue with the concerned Member State 

and any additional evidence on which the Member State can also comment, the 

Commission shall may issue recommendations if there is òobjective evidence of a 

systemic threat and that the authorities of that Member State are not taking 

appropriate action to redress itó. These recommendations may also indicate 

specific ways to address the situation. 

(iii)  Follow up : òIf there is no satisfactory follow-up to the recommendation by the 

Member State concerned within the time limit set, the Commission will assess the 

possibility of activating one of the mechanisms set out in Article 7 TEUó276. 

 

Figure 2 Overview  of the rule of law framework adopted by the Commission277: 

 
                                                           
276 Ibidem,  p. 8. 
277 Ibidem, Annex II, p.  8. 
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It is important to note that t he Framework is not designed to be triggered by individual 

breaches of fundamental rights or by individual instances of miscarriage of justice. These 

cases should be dealt with by the national judicial systems, and in the context of the 

control mechanisms established under the ECtHR to which all EU Member States are 

parties278.  

A number of shortcomings concerning this Rule of Law Framework have been raised. 

First, the Commission would not have  put forward clear criteria for activating the 

Framework. In the absence of any clearly pre-defined benchmarks, the new procedure 

may therefore end up as unworkable as Article 7 TEU. Second, the Commission has 

reserved for itself the power to trigger the ôpre-Article 7 TEU procedureõ, which means 

that only the Commission has the discretion to decide when this new mechanism ought 

to be activated. Considering the increased politicisation  of the Commission following the 

implementation of the so -called Spitzenkandidaten process to design the new President of 

the Commission in 2014, this discretion may result in the activation or conversely, the 

non-activation of the framework for reasons of political convenience.  Finally, the 

confidential nature of the whole discussion between the Commission and the Member 

State is likely to prevent a ôname-and-shameõ environment from  crystallising  and thus 

reduce the effectiveness of the Framework279.  

The following assessment is based on the criteria of  relevance, comprehensiveness, 

effectiveness, objectivity, impartiality, efficiency, clarity, accountability and 

transparency . The definitions of these criteria (see Annex 2) are based on literature 

research, including  the OECD DAC Principles for Evaluation Development Assistance 280 

and the Glossary of Key Terms in Evaluation and Results Based Management281, as well 

as the definitions of these criteria by the World Bank 282. They have been selected based on 

desk research, consultation with Senior Experts for this study and taking into 

consideration their correlation  with the objectives of the Rule of Law Framework.  

Furthermore, the recommendations from the European Parliament and the Council of the 

European Union  have also been taken into consideration for the selection of the criteria to 

assess the Commissionõs Rule of Law Framework. 

Both the European Parliament and the Council of the EU, as explained below, have 

indicated several characteristics to take into account when devising  any new EU level 

mechanism aiming at ensuring compliance with Article 2 TEU.  In its July 2013 Resolution 

regarding the situation in Hungary with respect to  fundamental rights 283, the European 

                                                           
278 Ibidem, Annex II,  p. 6. 
279 Kochenov, D. and Pech, L., 2015, Monitoring and Enforcement of the Rule of Law in the EU: Rhetoric 
and Reality, European Constitutional Law Review, vol. 11, issue 3, pp. 532-533. 
280 OECD, Development Assistance Committee, õPrinciples for evaluation of development 
assistanceõ (1991). 
281 OECD, õGlossary of key terms in evaluation and results based managementõ (2002). 
282 World Bank, Independent Evaluation Group, ôGuidelines for reviewing World Bank 
implementation completion and results reports õ (last updated 1 August 2014) and ôSourcebook for 
evaluating global and regional partnership programs õ. 
283 European Parliament, Resolution of 3 July 2013 on the situation of fundamental rights: standards 
and practices in Hungary (pursuant to the European Parliament resolution of 16 February 2012) 
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Parliament recommended that such a mechanism should be independent from political 

influence, swift and effective; operate in full cooperation with other international bodies; 

regularly monitor respect for fundamental rights, the state of democracy and the rule of 

law in all Member States, while fully respecting national constitutional traditions; 

conduct such monitoring uniformly in all Member States to avoid any risks of double 

standards; warn the EU at an early stage about any risks of deterioration of the values of 

Article 2 TEU; issue recommendations to the EU institutions and Member States on how 

to respond and remedy any deterioration of the values enshrined in Article 2 TEU 284. 

In another Resolution dedicated to the situation in Hungary 285, the Parliament called on 

the Commission òto present a proposal for the establishment of an EU mechanism on 

democracy, the rule of law and fundamental rights, as a tool for compliance with and 

enforcement of the Charter and Treaties as signed by all Member States relying on 

common and objective indicators, and to carry out an impartial, yearly assessment on the 

situation of fundamental rights, democracy and the rule of law in all Member States, 

indiscriminately and on an equal basis, involving an evaluation by the EU Agency for 

Fundamental Rights, together with appropriate binding and corrective mechanisms, in 

order to fill existing gaps and to allow for an automatic and gradual response to breaches 

of the rule of law and fundamental rights at Member State level; instructs its Commi ttee 

on Civil Liberties, Justice and Home Affairs to contribute to the development and 

elaboration of this proposal in the form of a legislative own -initiative report to be 

adopted by the end of the year.ó286  

The Council has also called on the Commission òto take forward in 2013 a process of 

inclusive dialogue, debate and engagement with all Member  States, EU institutions as 

well as all relevant stakeholdersó on the òpossible need for and possible shape of 

(collaborative and  systematic) methods or initiative s to better safeguard fundamental 

values, in particular the rule of law and the fundamental rights of persons in the Unionó. 

Such a dialogue would òdevelop an agreed understanding of what any initiative in this 

area would entail, including of the problems to be addressed, as well as questions of 

methodology and indicatorsó; òmake full use of existing mechanismsó; òfocus on shared 

universal valuesó; òconsider the full range of possible models, stressing the need for 

approaches that could be accepted by all Member States by consensusó; òany future 

initiative in this area that might be agreed would apply in a transparent manner, on the 

basis of evidence objectively compiled, compared and analysed and on the basis of 

equality of treatment as between all Member Statesó287.  

                                                                                                                                                               
(2012/2130(INI), P7_TA(2013)0315. 
284 Ibidem, point 81. 
285 European Parliament, Resolution of 10 June 2015 on the situation in Hungary (2015/2700(RSP), 
P8_TA-PROV(2015)0227. 
286 Ibidem, point 12. 
287 See Council of the European Union , Council conclusions on fundamental rights and rule of law 
and on the Commission 2012 Report on the Application of the Charter of Fundamental Rights of 
the European Union, Justice and Home Affairs Council  Meeting in Luxembourg on 6 and 7 June 
2013; and Committee on Civil Libertie s, Justice and Home Affairs, MEP Louis Michel, Working 
Document I  on the situation of fundamental rights in the European Union in 2012, 21  June 2013. 
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One may however note that the Councilõs Legal Service has since defended the view that 

the rule of law applies as a value of the EU only in the areas in which the EU has been 

granted competence and, thus, that EU monitoring mechanisms would only be possible if 

limited to these areas. To cite from the legal opinion issued in November 2014, there 

would be  ôno legal basis in the Treaties empowering the institutions to create a new supervision 

mechanism of the respect of the rule of law by the Member States, additional to what is laid down 

in Article 7 TEUó.288. A more in -depth discussion on the competence of the Commission to 

adopt the rule of law framework can be found in Annex 2 of this Research Paper. Suffice 

it to say at this stage that the opinion of the Councilõs Legal Service has been severely 

criticised 289.  

Notwithstanding the issue of the Commissionõs competence to adopt the rule of law 

framework, both the Parliament and Council  share the view that, as a minimum, an EU 

mechanism for upholding EU values within the EU should involve the key stakeholders, 

be objective as regards evidence, which is collected, assessed and evaluated in the same 

manner for all Member States, and ensure transparency. Based on these considerations, 

questions for informing the assessment criteria were developed for assessing the 

Commissionõs Rule of Law Framework. These are presented in Annex 3, together with an 

in-depth assessment of the Framework.  

The main findings  of this assessment are summarised below:  

¶ The Commissionõs Rule of Law Framework appears to be relevant  since it allows 

the Commission to react when there are specific indications of a ôsystemic threat 

to the rule of lawõ and, if necessary, to provide specific recommendations to the 

Member State concerned290. 

¶ The Framework seems comprehensive . Despite the Framework being criticised 

for  not directly encompassing the other fundamental values enshrined in Article 

2 TEU, the Commissionõs communication makes it clear that the rule of law  must 

be understood as being òintrinsically linked to respect for democracy and for 

fundamental rights: there can be no democracy and respect for fundamental 

rights without respect for the rule of law and vice versa.ó291 

¶ The effectiveness  of the Framework has yet to be determined as it was only 

activated for the first time last January 292. However, it contains certain features 

                                                           
288 Council Legal Service, ôEnsuring respect for the rule of law in the European Union õ, Doc. 
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that can potentially hinder its effective application. First, this new Fra mework 

relies on the idea that a dialogue between the Commission and a Member State 

taking measures which breach the rule of law, sometimes even consciously, will 

have positive results293. The Framework has also been criticised for not being 

sufficiently dissuasive by failing, for instance, to  indicate what would happen if 

the Member State concerned does not accomplish the Commissionõs ôrule of law 

recommendationõ294. Second, there is a lack of information on  how the fact-

finding and assessment will be carried out by the Commission 295. Finally, the lack 

of pre-defined benchmarks and a more concrete definition of what might 

constitute a ôsystemic threatõ to the rule of law might also affect the effectiveness 

of the Framework.  

¶ Pre-established benchmarks and clearer definitions would enhance the 

objectivity  of the Framework. The fact that the Framework is to apply in the 

same way to all Member States does not sufficiently ensure the objectivity of the 

Framework. 296 Commissioner Vera Jourova has, however, clarified that òthe Rule 

of Law Framework will be activated where there are clear indications of a 

systemic threat to the rule of law in a Member State, in particular in situations 

which cannot be effectively addressed by the infringement procedure and if the 

ôrule of law safeguardsõ which exist at national level no longer seem capable of 

effectively addressing these threats. These national ôrule of law safeguardsõ refer 

to all judicial and constitutional mechanisms and safeguards which aim to ensure 

the protection of democracy and fundamental rights in a Member State.ó Taking 

this into consideration, the Commissioner concluded that òconcerns about the 

situation in Hungary are being addressed by a range of infringement procedures 

and pre-infringement proce dures, and that the Hungarian justice system has also 

a role to play.ó Therefore, òthe conditions to activate the Rule of Law Framework 

regarding Hungary are at this stage not met .ó However, the Commissioner 

added that the situation in Hungary would  continue to be closely scrutinised 297. 

The more formalised participation of other actors, such as the Venice 

Commission, the European Parliament and the Council, as well as national 

stakeholders, may nevertheless enhance the objectivity of the Framework  and 

preempt criticism that it could be activated for reasons of political convenience 

rather than purely legal ones. 

                                                           
293 Kochenov, D. and Pech, L., 2015, Monitoring and Enforcement of the Rule of Law in the EU: Rhetoric 
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¶ The impartiality  of the Framework may be said to be ensured by the duty of 

acting independence, which is imposed on the Commission by the Treaties. The 

Commission shall not òseek or take instructions from any Government or other 

institution, body, office or entityó298. The appointment procedure of the members 

of the Commission, through a rotation system,  also ensures the impartiality of 

this body: first , by providing  the principle of equal footing among Member States 

and, secondly, by requiring the demographic and geographic representative 

character of the Commission299. Furthermore, Article 245 TFEU also requests 

members of the Commission òto refrain from any action incompatible with their 

dutiesó300. The impartiality of the Commission is also required under the Staff 

Regulations301 and the Code of Conduct.302 Breaching this obligation might lead 

to disciplinary and financial sanctions 303. It has also been suggested that an 

independent  ôSystemic Deficiency Committeeõ be established to monitor Member 

States compliance with Article 2 TEU and which would be in a position to trigger 

the activation of the Framework  by the Commission and that could prevent any 

challenges to the impartiality of the Commission to be raised 304. This Committee 

is further analysed in Section 4.1.2 of this Research Paper. 

¶ Currently, it is difficult to assess the real efficiency  of the Framework  as it has 

just been activated for the first time . However, its design as a òcrisis 

mechanismó305 allows it to be triggered easily and rapidly  by the Commission at 

an early stage with the view of  preventing a systemic threat to the rule of law 

from materialising into an actual systemic b reach of the rule of law306.  

¶ The Framework is clear because it sets forth a straightforward and 

comprehensive definition of the rule of law, drawing on the case-law of the 

ECHR and the CJEU. Furthermore, it clearly provides the four principles on 

which the Framework is based and how it is to be applied in practice 307. 

Moreover, despite the lack of definition of  ôsystemic threatõ, the Framework does 
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foresee what situations may be considered as such by providing a list of 

examples308. 

¶ The accountability  of the Framework is ensured through its compliance with the 

principle of cooperation  and institutional balance  since it provides that òthe 

European Parliament and the Council will be kept regularly and closely informed 

of progress made in each of the stagesó309. With regard to the involvement of 

other stakeholders, the Communication  recognises the need to draw on the 

expertise of the EU Agency for Fundamental Rights or the Council of Europe 310. 

The Commission will, òas a rule and in appropriate casesó, seek the advice of the 

Council of Europe and/or its Venice Commission  (it has just done so in the case 

of Poland), and will coordinate its analysis with them in all cases òwhere the 

matter is also under their consideration and analysisó. Furthermore, although it 

has been argued that there is no legal basis  for the Commission to launch the 

Framework (see for instance the Opinion of the Council Legal Service 311), the 

Commission has convincingly argued that , as guardian of the Treaties, it is 

competent to monitor compl iance with Article 2 TEU 312. Furthermore, its 

competence may be said to logically derive from Article 7 TEU itself, since under 

this provision the Commission can already bring to the attention of the Council 

the existence of a risk to Article 2 TEU values313. 

¶ Regarding the transparency of the Framework, the Communication states that 

the launching of the Commission assessment and the sending of its opinion will 

be made public, but the content of the exchanges with the Member State 

concerned will, as a rule, be kept confidential, in order to facilitate the quick 

resolution of the situation 314. Some have considered, however, that the procedure 

would have a òfar more persuasive powerñand ensure a more accurate picture 

of the situationñif all the Member  States, the European Parliament, human 

rights bodies including the EU Agency for Fundamental Rights and civil society 

organisations were involved in this dialogueó315. 
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¶ The added value  of the Framework is that it offers the possibility to the 

Commission and the concerned Member State to promptly discuss and address 

concerns in a relatively informal  manner before more formal procedures, with 

legally binding outcomes, are eventually initiated. It therefore provides the 

Commission with an additional option which may help it pre venting a òrule of 

law crisisó from escalating316. 

 

The Councilõs annual rule of law dialogue 

A few months after the Commission adopted its Rule of Law Framework,  the Council of 

the EU (the Council) took the decision to establish an annual rule of law ôdialogue among 

all Member States within the Councilõ, based ôon principles of objectivity, non-

discrimination, and equal treatment of all Member Statesõ and to be ôconducted on a non-

partisan and evidence-based approachõ. Similarly to the new Commissionõs Rule of Law 

Framework, the Councilõs dialogue has been devised to complement existing tools317.  

From a legal point of view, the Councilõs dialogue proposal seems to reflect the view that 

the Commissionõs Rule of Law Framework is not compatible with the principle of 

conferred competences (Article 5 TEU) as well as the Treaty provision providing for the 

respect of national identities of Member States inherent in their fundamental political and 

constitutional structures (Article 4 (2) TEU)318. However, the re are certain indicators of the 

Councilõs tacit acceptance of the Commissionõs Rule of Law Framework, such as the 

presence of the Council in the debates surrounding the launch of the Commissionõs Rule 

of Law Framework in response to the constitutional crisis in Poland. This tacit acceptance 

can also be construed from the Councilõs general support  and references to the Legal 

Service opinions. However, the Council did not refer to the Legal Serviceõs opinion in its 

conclusions on the annual rule of law dialogue 319. 

For the Councilõs first annual rule of law dialogue, held in Brussels on 17 November 2015, 

the Luxembourg presidency aimed to create a safe, non-judgemental environment where 

governments felt comfortable opening up to each other 320. The Ministers exchanged 

views on their experiences on the issue of the rule of law, which was however 

understood as a set of rather disconnected topics. Indeed, the dialogue revolved around 

six main topics: the fight against terrorism following the attacks in Paris; assessment of 

enforcement of decisions on migration policies; the Presidents' report on completing 

Economic and Monetary Union; the completion of the single market; the UK plans for a 

referendum; and relations with Russia and the situation in Ukraine 321. Member State 
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320 Butler, I., for E-Sharp, õWary EU governments hold first rights talksõ, December 2015. 
321 Website of the Council of the European Union, General Affairs Counci l of 17-18 November 2015, 
Main Results. 
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representatives were reportedly open and self-reflective, but did not go so far as to 

comment on each otherõs rights records. The meeting was therefore more a series of 

monologues than a true dialogue. In addition, the range of issues governments raised 

was so broad that there was little chance to delve into detail 322.  

Setting up this mechanism as a dialogue has been criticised. In other areas where tools of 

the same nature are used, such as dialogues with non-EU countries, dialogues have 

proven to be rather ineffective. For instance, the EU has set up close to forty ôhuman 

rights dialoguesõ with third countries to promote its values abroad, but the EU preference 

for this discursive method has been questioned, as evidence of substantial and concrete 

achievements is thin on the ground 323. 

Be that as it may, the first annual rule of law  dialogue held within  the Council did not 

seem to deliver many tangible results. Commentators have therefore suggested that 

specific themes be set and that recommendations already made by the UN and Council of 

Europe to Member States be used as a starting point for discussions. Finally, 

governments should be prepared to accept recommendations from their peers and report 

back to the Council on progress324. Furthermore, although the Council establishes that the 

dialogue will be based in evidence, information on how this has been ensured in practice 

and who is responsible for this remains unavailable325. 

                                                           
322 Butler, I., for E-Sharp, õWary EU governments hold first rights talksõ, December 2015. 
323 European Parliament, Resolution of 16 December 2010 on the Annual Report on Human Rights 
in the World 2009 and the European Unionõs policy on the matter (2010/2202(INI), 
P7_TA(2010)0489, paragraph 157.   
324 Butler, I., for E-Sharp, õWary EU governments hold first rights talksõ, December 2015. 
325 Kochenov, D., and Pech, L., in EU Law Analysis, ôFrom bad to worse? On the Commission and 
the Councilõs rule of law initiativesõ, 19 January 2015. 
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(ii)  Mechanism s aimed at EU institutions  

Table 6 below shows an overview of the general soft law mechanisms which are aimed at the EU institutions. These mechanisms will be 

examined and assessed in this Section. 

 

Table 6 General soft law mechanisms aimed at EU institutions  

Tool  Scope Actors involved and role  Limitations  

Strategy for the 
effective 
implementation of 
the Charter of 
Fundamental 
Rights by the 
European Union  

¶ To guarantee that at every step - from the 
EU legislative process to the application of 
EU law at the national level - the rights 
and principles of the Charter are taken 
into account; 

¶ To improve EU citizens' understanding of 
fundamental rights protection within the 
EU, providing them with concrete 
information on possible remedies and the 
role of the Commission in this field;  

¶ To monitor - through presenting Annual 
Reports - the progress achieved regarding 
the Charter's application.  

The Commission ¶ Limited scope: Only covers fundamental 
rights  

¶ Lack of enforceability: Non -binding tool  

Better Regulation 
Guidelines and 
Toolbox  

A òcheck listó for the Commissionõs staff 
and support units carrying out impact 
assessments. Focus on what fundamental 
rights might be affected by a specific 
proposal and how they should be taken into 
account in each of the methodological steps. 

The Commission, in particular, staff 
dealing with impact assessments 

¶ Lack of effectiveness: The implementation in 
practice of the Better Regulation is still to 
prove its effectiveness. 

Guidelines on 
methodological 

Context and methodological guidance for 
the Council preparatory bodies in the 

The Council and its preparatory ¶ Lack of effectiveness: The implementation in 
practice of the Better Regulation is still to 
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Tool  Scope Actors involved and role  Limitations  

steps to be taken 
to check 
fundamental 
rights 
compatibility at 
the Councilõs 
Preparatory 
Bodiesõ 

process of checking compliance with 
fundamental rights in connection with the 
proposals under discussion at the relevant 
Council preparatory bodies.  

bodies prove its effectiveness. 

 

European 
Parliament Impact 
Assessment 
Handbook  

Guidance for committees in using the EP 
impact assessment services. 

The European Parliament ¶ Lack of effectiveness: The implementation in 
practice of the Better Regulation is still to 
prove its effectiveness. 
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Fundamental rights proofing of EU legislative proposals  

The EU institutions have acted to integrate the Charter of Fundamental Rights more 

effectively in their policy -making and legislative processes ever since the entry into force 

of the Lisbon Treaty326.  

In 2010, the European Commission adopted the ôStrategy for the effective implementation 

of the Charter of Fundamental Rights by the European Unionõ (ôthe Strategyõ)327. One of 

its three objectives328 is to include and consider the rights and principles of the Charter in 

all the stages of the EU legislative process, including the implementation of the EU acquis.  

To this end, in 2011, the Commission issued the ôOperational Guidance on taking account 

of Fundamental Rights in Commission Impact Assessmentsõ329. It offers a òcheck listó for 

the Commissionõs staff and support units carrying out impact assessments. These 

guidelines focus on what fundamental rights might be affected by a specific proposal and 

how they should be taken into account in each of the methodological steps of these 

assessments330. The Operational Guidance were incorporated in the ôBetter Regulation 

Guidelinesõ331 adopted in May 2015. These aim to ensure that the proposals of the 

European Commission òmeet policy goals at minimum cost and deliver maximum 

benefits to citizens, businesses and workers while avoiding all unnecessary regulatory 

burdensó332. The Better Regulation Guidelines form part of a Better Regulation Package 

adopted by an inter -institutional agreement to enhance and ensure cooperation between 

the European Commission, the Council and the European Parliament in the policy 

cycle333 for the effectiveness of EU action in achieving its goals334. 

Through its seven chapters, the Guidelines set principles, targets and measures for each 

of the steps of the policy cycle, from the preparation of proposals, including planning and 

impact assessments, to their adoption, implementation and monitoring. 335 The Guidelines 

are accompanied by a ôToolboxõ336, which offers additional guidance in the 

implementation of the Better Regulation. Of particular interest is Tool 24 which, under 

Chapter III ôHow to identify impacts in impact assessments, evaluations and fitness 

checksõ, aims at ensuring that fundamental rights are respected in all acts and initiatives 

                                                           
326 FRA, 2012, ôBringing the Charter to life ð opportunities and challenges of putting the EU Charter 
of Fundamental Rights into practiceõ, Copenhagen seminar report, pp. 10-11. 
327 European Commission, Communication from the Commission Strategy for the effective 
implementation of the Charter of Fundamental Rights by the European Union  of 19 October 2010, 
COM(2010) 573 final. 
328 The other two are raising awareness of the Charter and follow -up on the implementation of the 
Charter through Annual Reports.  
329 Commission Staff Working Paper, ôOperational Guidance on taking account of Fundamental 
Rights in Commission Impact Assessmentsõ, SEC(2011) 567final. 
330 Ibidem. 
331 Website of the European Commission, ôBetter Regulation. Guidelinesõ. 
332 Website of the European Commission, õBetter Regulation. Guidelines. Introduction õ. 
333 European Commission, Provisional text of the proposed interinstitutional agreement on better 
regulation . 
334 Website of the European Commission, õBetter Regulationõ. European Commission, 
Communication from the Commission to the European Parliament and the Council: Proposal for an 
Interinstitutional Agreement on Better Regulation õ, COM(2015)216 final, 19 May 2015. 
335 Website of the European Commission, õBetter Regulation Guidelinesõ. 
336 Website of the European Commission, õBetter Regulation Toolboxõ. 

http://fra.europa.eu/sites/default/files/copenhagen-seminar-report.pdf
http://fra.europa.eu/sites/default/files/copenhagen-seminar-report.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2010:0573:FIN:en:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2010:0573:FIN:en:PDF
http://ec.europa.eu/justice/fundamental-rights/files/operational-guidance_en.pdf
http://ec.europa.eu/justice/fundamental-rights/files/operational-guidance_en.pdf
http://ec.europa.eu/smart-regulation/guidelines/toc_guide_en.htm
http://ec.europa.eu/smart-regulation/guidelines/ug_chap1_en.htm
http://ec.europa.eu/smart-regulation/better_regulation/documents/20151215_iia_on_better_law_making_en.pdf
http://ec.europa.eu/smart-regulation/better_regulation/documents/20151215_iia_on_better_law_making_en.pdf
http://ec.europa.eu/smart-regulation/index_en.htm
http://ec.europa.eu/smart-regulation/better_regulation/documents/com_2015_216_en.pdf
http://ec.europa.eu/smart-regulation/better_regulation/documents/com_2015_216_en.pdf
http://ec.europa.eu/smart-regulation/guidelines/index_en.htm
http://ec.europa.eu/smart-regulation/guidelines/toc_tool_en.htm


 

PE 579.328 70 

of the Commission. Tool 24 provides guiding principles to follow in the analysis of 

fundamental rights in the Commissi onõs Impact Assessments337.  

The Better Regulation Guidance and Toolbox seem to solve some of the old concerns 

regarding the Operational Guidance. In reference to consultation, the Better Regulation 

launches the platform òLighten the load-have your sayó to offer an open forum for 

anyone to express their concerns or suggestions for improvement on a specific proposal 

or piece of legislation338. After the adoption of a proposal, the Commission will hold an 

twelve -week consultation to gather views and observations which will then be sent to the 

other EU institutions to facilitate their appraisal work 339. A four -week consultation is also 

foreseen for delegated and implementing acts which will be announced well in advance 

for enhancing stakeholders to prepare their contributions. This could perhaps be linked 

to the highly technical nature of these acts. The added value of this consultation is yet to 

be determined overall, taking into account the increase in the workload that it will 

involve for the Commission 340.  

The Better Regulation proposes a closer interplay among the EU Institutions. Under this 

closer cooperation, the Commission would share the data of its impact assessments with 

the European Parliament and the Council341, which would use this data as the starting 

point  for their future work 342. However, each of the institutions is competent for 

establishing how to organise their impact assessment work, although always cooperating 

with the other institutions to improve the methodology and coherence of impact 

assessments343.The Commissionõs impact assessments may be revised motu propio or at 

the request of the European Parliament or the Council344. Moreover, the concern about 

the wider public not being able to have access to the deliberations considerations on the 

potential impact of fundamental rights 345 is also addressed by the Better Regulation, 

which foresees that the result of the interplay among the EU Institutions will be made 

public and used for future evaluation work 346. 

Greater involvement from Member States is also foreseen under the Better Regulation. 

òThe REFIT platform offers a channel to discuss transposition and implementation 

measures with Member States.ó This platform will be composed of 20 high level experts 

from business and civil society and one representative of each Member State and will be 

                                                           
337 Website of the European Commission, õBetter Regulation Toolbox. Tool 24õ. 
338 Renda, A., 2015, Too good to be true? A quick assessment of the ECõs new Better Regulation Package, 
CEPS, p. 4. 
339 Ibidem, p. 8. 
340 Website of the European Commission, ôBetter Regulation Guidelines. Stakeholder consultationõ, 
part 4. 
341 European Commission, Provisional text of the proposed interinstitutional agreement on better 
regulation , paragraph 13; Renda, A., 2015, Too good to be true? A quick assessment of the ECõs new 
Better Regulation Package, CEPS, p. 7. 
342 European Commission, Provisional text of the proposed interinstitutional agreement on better 
regulation , paragraph 10a. 
343 Ibidem, paragraph 11. 
344 Ibidem, paragraph 10b. 
345 Butler, I., 2012, Ensuring compliance with the Charter of Fundamental Rights in legislative drafting: the 
practice of the European Commission, European Law Review, p. 410. 
346 Renda, A., 2015, Too good to be true? A quick assessment of the ECõs new Better Regulation Package, 
CEPS, p. 8. 
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chaired by the First Vice-President of the Commission347. For this same purpose, the 

Commission has committed to issue implementation plans accompanying the Directives 

and might request Member States in especially complex cases to explain their 

ôtransposition strategyõ. The Commission will also carry a compliance test in two steps: òa 

formal transposition checkó and òmore substantive conformity checksó348. 

The Better Regulation also set far more guidelines on ôex-postõ evaluation and includes a 

debate between the three EU Institutions to assess what worked and what did not 

regarding a specific legislative act349. 

Finally, the Better Regulation replaces the Impact Assessment Board by a permanent, full-

time Regulatory Scrutiny Board. This will be comprised of òone Chair, three ôinternalõ 

members and three members recruited with fixed -term contracts on the basis of their 

specific academic competence and expertise òvia rigorous and objective selection 

proceduresó. All members are subject to the obligations of independence and 

impartiality, including abstaining from any impact assessment, evaluation or fitness 

check where they might have a conflict of interest 350. 

The Council of the European Union also adopted in 2011 the ôGuidelines on 

methodological steps to be taken to check fundamental rights compatibility at the 

Councilõs Preparatory Bodiesõ351, last updated in 2014352. These Guidelines offer similar 

guidance as the Commissionõs document to the Councilõs preparatory bodies, e.g. the 

Council Legal Service, national experts and the Working Party on Fundamental Rights, 

Citizens Rights and Free Movement of Persons (FREMP)353. These Guidelines also call 

upon the Council preparatory bodies to take into account the work of the FRA on specific 

thematic topics354.  

The European Parliament also has procedures in place for fundamental rights scrutiny of 

legislation through its systematic appraisal of Commission impact assessments (more 

than 100 between June 2012 and December 2014)355.  IA of substantive amendments 

(covering 25 amendments between June 2011 and now356 are based on a request of the 

coordinators of a Parliamentary committee and are commissioned by the Impact 

Assessment and European Added Value Directorate of the European Parliamentary 

Research Service. In 2012, following an own-initiative report adopted the previous year, 

the Parliament established the specialised Directorate for Impact Assessment and 

European Added Value. This Directorate has an Ex-Ante Impact Assessment Unit which 

                                                           
347 Ibidem, pp. 8, 11. 
348 Ibidem, p. 10. 
349 Ibidem, p. 11. 
350 Ibidem, p. 6. 
351 Council of the European Union, ôGuidelines on methodological steps to be taken to check 
fundamental rights compatibility at the Councilõs preparatory bodiesõ, Doc No. 10140/11, 18 May 
2011. 
352 Council of the EU, Doc. 5377/15. 
353 FRA, 2012, ôBringing the Charter to life ð opportunities and challenges of putting the EU Charter 
of Fundamental Rights into practiceõ, Copenhagen seminar report, p.11. 
354 Ibidem. 
355 European Parliament, ôEx-ante Impact Assessment work in the European Parliament. Initial 
appraisals of European Commission Impact Assessments July 2014 ð June 2015õ, pp. 194-196. . 
356 Ibidem. 
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synthetises the Commissionõs Impact Assessments and pinpoints where there is room for 

improvement 357. The Parliament has also adopted a Handbook on Impact Assessments358 

which sets the key principles governing impact assessments and offers parliamentary 

committees guidance on assessing and using Commission Impact Assessments359 and 

criteria for analysing the impact of substantive Parliament amendments 360. The 

Handbook includes a òcheck-listó on the key components of an impact assessment361. 

With this Handbook, the Parliament aims to  òimprove the degree of consistency in the 

way the parliamentary committees deal with impact assessmentsó362. 

There is also a possibility to consult the Parliamentõs legal service or to request an 

opinion from EU FRA 363. For instance, EU FRA issued an opinion on the proposal for a 

Directive on the use of Passenger Name Record (PNR) data for the prevention, detection, 

investigation and prosecution of terrorist offences and serious crime 364. Furthermore, in 

2009, the European Parliament Rules of Procedure were amended to entitle a specific 

committee, a political group or, at least, 40 MEPs to refer a proposal ð or parts of it ð to 

the LIBE Committee where issues of conformity with the Charter arise 365. In addition, at 

the end of legislative processes, if there are any amendments that could have an impact 

on fundamental rights, the Commission may also launch a dialogue with the Council and 

the Parliament366. 

The transparency of some of the procedures described above has been questioned since 

some do not include a public consultation stage, which leads to a lack of public 

awareness on the Charter and the fundamental rights declared therein367. The Charter 

does not indicate the mechanism to uphold the fundamental rights it sets out, which does 

not facilitate the work of the EU  institutions and national authorities in including, 

promoting and protecting fundamental rights through their policies 368.  

The case study below on the insufficient fundamental rights proofing in EU legal acts 

(prior to changes introduced by the Better Regulation), provides a good example of the 

risks of not undertaking a comprehensive human rights impact assessment of legislative 

proposals.  

                                                           
357 Ibidem. 
358 European Parliament, Conference of Committee Chairs, Impact Assessment Handbook ð 
Guidelines for Committees  (updated November 2013). 
359 Ibidem, part II.  
360 Ibidem, part III.  
361 Ibidem, Annex. 
362 Ibidem, paragraph 6. 
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of Fundamental Rights into practiceõ, Copenhagen seminar report, p.11. 
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crime COM(2011)32 final, Doc. 1/2011. 
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366 Website of the European Commission, ôWhat is the EU doing to implement the Charter?õ. 
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Case study 2: Insufficient fundamental rights proofing of  EU legal acts 

The 2006/24/EC Data Retention Directive (DRD)369 was adopted by qualified majority of the 
Council of the European Union on 21 February 2006. Ireland and the Slovak Republic voted against 
the adoption of the Directive 370. 

The Directive aimed to ôharmonise Member States ̈͂provisions on the obligations of the providers of 
publicly available communications services, of public communications services or of public 
communications networks with respect to the retention of certain data which are generated or 
processed by them, in order to ensure that the data are available for the purpose of the 
investigation, detection and prosecution of serious crime, as defined by each Member State in its 
national lawõ371. The Directive was issued primarily as a reaction to the terrorist attacks in Madrid 
of 11 March 2004 and London of 7 July 2005372.  

When the Directive was adopted, there was no overarching Treaty provision on data protection (as 
today is Article 16 TFEU). The Charter of Fundamental Rights was not yet binding and , under the 
Treaty of Nice, there was not sufficient legal basis for the EU to harmonise criminal investigation 
tools373. Hence, the EU had to resort to the general harmonisation clause of former Article 95 TEC 
(today Article 114 TFEU) to regulate the legal framework applicable to communications ser vices. 
This was based on the 1995 EU Data Protection Directive ð deemed to be vague and technical ð and 
the variety of rules adopted by some Member States.374 Although the debate was already ongoing 
about the need to make these rules consistent and coherent, the terrorist attacks triggered the 
adoption of the DRD 375, not without discussions and opposition from certain MEPs, members of the 
Commission and the Council.  

The Directive required Member States to establish a system of retention of telecommunications data 
for a period of six months to two years 376. The Directive also extensively defined the data to be 
retained377. However, the Directive did not develop in detail the conditions that the Member Statesõ 
legislation had to meet as regards the access to data, protection of the data, remedies, liability or the 
organisation of supervisory authorities 378. Furthermore, the Directive introduced the option to 
postpone the implementation of the Directive to Internet data up to one year and a half after the 
transposition deadline379. This option was used by many Member States380. 

                                                           
369 European Parliament and Council of the European Union, Directive 2006/24/EC  of the 
European Parliament and of the Council of 15 March 2006 on the retention of data generated or 
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Case study 2: Insufficient fundamental rights proofing of  EU legal acts 

Several of the transposing measures were challenged before the constitutional and administrative 
courts of Member States, namely in Bulgaria, Romania, Germany, Cyprus and the Czech Republic, 
on the basis that they were in violation of fundamental rights 381. In some cases, Member States 
did not even transpose the DRD, which led to fines such as the one of EUR 3 million paid by 
Sweden. However, none of the courts sought the advice of the CJEU382. 

Ireland, supported by Slovakia, brought a case before the CJEU on the basis that the DRD was ònot 
adopted on an appropriate legal basisó and, thus, asked the court to annul the Directive383. Ireland 
argued that the legal basis of the Directive should be founded in Title VI of the EU Treaty (third 
pillar) rather than in Article 95 EC (first pillar) for the òmain or predominant objective [é] is to 
facilitate the investigation, detection and prosecution of crimeó384. However, the CJEU dismissed 
the action seeing that the legal basis was correct. The Court considered that the premise of the 
Directive, as stated in its preamble, òis the existence of legislative and technical disparities among 
national provisions on the matteró385, which could have severe economic implications for s ervice 

providers 386. The Directive did not aim to introduce measures under Title VI of the EU treaty 387 and 
òregulates operations which are independent of the implementation of any police and judicial 
cooperation in judicial mattersó388. 

On 11 August 2006, the Irish NGO ôDigital Rightsõ brought an action before the High Court of 
Ireland challenging national and administrative instruments on the retention of data 389. A similar 
class action was brought by more than 11,000 Austrian citizens before the Austrian Constitutional 
Court 390. In these cases both courts raised questions to the CJEU on the compatibility of the DRD 
with fundamental rights. The CJEU joined the cases in July 2013 and issued a judgment annulling 
the DRD on 8 April 2014391 as it considered the DRD to be in breach of Articles 7 and 8 of the 

Charter of Fundamental Rights of the European Union392. 

This case study aims to illustrate the impacts of the insufficient fundamental rights proofing in the 
adoption of the DRD, as well as the impacts that derived from the annulment of the DRD after its 
transposition to almost all Member States. 

Impact of the CJEU judgment  

For individuals  

                                                           
381 Ibidem. 
382 Ibidem. 
383 Ibidem, p. and CJEU, Case CȤ301/06 Ireland v. Parliament and Council, ECLI:EU:C:2009:68, 
paragraphs 1 and 24. 
384 CJEU, Case CȤ301/06 Judgment of the Court (Grand Chamber) of 10 February 2009 Ireland v. 
Parliament and Council, ECLI:EU:C:2009:68, paragraph 28. 
385 Ibidem, paragraph 66. 
386 Ibidem, paragraph 68. 
387 Ibidem, paragraph 84. 
388 Ibidem, paragraph 83. 
389 CJEU, Joined cases C-293/12 and C-594/12 Judgment of the Court (Grand Chamber) of 8 April 
2014, Digital Rights Ireland Ltd (C-293/12) v Minister for Communications, Marine and Natural Resources 
and Others and Kärntner Landesregierung (C-594/12) and Others, ECLI:EU:C:2014:238, paragraph 17. 
390 Ibidem, paragraph 19. 
391 Boehm, F., and Cole, M.D., 2014, ôData retention after the Judgement of the Court of Justice of 
the European Unionõ, p. 20. 
392 CJEU, Joined cases C-293/12 and C-594/12 Judgment of the Court (Grand Chamber) of 8 April 
2014, Digital Rights Ireland Ltd (C-293/12) v Minister for Communications, Marine and Natural Resources 
and Others and Kärntner Landesregierung (C-594/12) and Others, ECLI:EU:C:2014:238, paragraphs 23-
69. 
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- Fundamental rights under Article 7 and 8 of the Charter protected  

- However, other EU data retention measures still in place could entail a risk to the rights of 
public and private actors, specifically the access of law enforcement authorities to 
Eurodac, the Entry-Exit System (EES), the Visa Information System or the Shengen 
Information System II 393 

- Unjust ified retention of data based on vague criteria which are not defined and which 
violate the fundamental rights of individuals 394 

- The òperception of libertyó (òFreiheitswahrnehmungó) of the individuals limits the margin 
for any other data retention measure, including at EU level 395 

At Member State level 

- The CJEU did not provide any guidance on the consequences that the annulment could 
entail at national level 396. Many Member States considered reassessing their national data 
retention systems397, to determine whet her they complied with Articles 7 and 8 of the 
Charter398. This might result in invalidating the transposing legislation, as i n the case of 
Austria and Slovenia, which led to the deletion of retained data 399. Other Member States, 
such as UK, have adopted measures to avoid companies from deleting data400. Member 
States may also need to adopt new rules401. Since the CJEU declared the DRD void, there 
is a legal vacuum that Member States may fill with their own legislative measures 402. 
However, the amendment of existing transposing legislation will be examined carefully 
by the courts403. 

- Another option for Member States is not to change the existing framework until measures 
at EU level are adopted to clarify the situation 404. In these cases, not amended national 

                                                           
393 Boehm, F., and Cole, M.D., 2014, ôData retention after the Judgement of the Court of Justice of 
the European Unionõ, pp. 87-88. 
394 Ibidem, p. 88. 
395 Ibidem. 
396 Boehm, F., and Cole, M.D., 2014, ôData retention after the Judgement of the Court of Justice of 
the European Unionõ, pp. 41 and 48. EUROJUST, Eurojustõs analysis of EU Member Statesõ legal 
framework and current challenges on data retention , 26 October 2015. Council of the European 
Union, Situation in the Member States following the òData Retention Judgmentó ð State of play, 
Doc. 11747/1/15, 26 October 2015, points 6, 7. 
397 Boehm, F., and Cole, M.D., 2014, ôData retention after the Judgement of the Court of Justice of 
the European Unionõ, p. 41. EUROJUST, Eurojustõs analysis of EU Member Statesõ legal framework 
and current challenges on data retention, 26 October 2015. Council of the European Union, 
Situation in the Member States following the òData Retention Judgmentó ð State of play, Doc. 
11747/1/15, 26 October 2015, points 6, 7. 
398 Ibidem, p. 49. EUROJUST, Eurojustõs analysis of EU Member Statesõ legal framework and current 
challenges on data retention, 26 October 2015. Council of the European Union, Situation in the 
Member States following the òData Retention Judgmentó ð State of play, Doc. 11747/1/15, 26 
October 2015, points 6, 7. 
399 Ibidem. 
400 Boehm, F., and Cole, M.D., 2014, ôData retention after the Judgement of the Court of Justice of 
the European Unionõ, p. 55. EUROJUST, Eurojustõs analysis of EU Member Statesõ legal framework 
and current challenges on data retention, 26 October 2015. Council of the European Union, 
Situation in the Member States following the òData Retention Judgmentó ð State of play, Doc. 
11747/1/15, 26 October 2015, points 6, 7. 
401 Ibidem. 
402 Boehm, F., and Cole, M.D., 2014, ôData retention after the Judgement of the Court of Justice of 
the European Unionõ, p. 48. 
403 Ibidem, p. 49. 
404 Ibidem. 
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transposing measures may be challenged before national courts to settle their 
compatibility with Articles 7 and 8 of the Charter through the procedures foreseen in 
national law 405, as in the case of the Irish High Court requesting the CJEU to clarify 
matters on the transfer of data to third countries 406. Another option would be for 
individuals to bring complaints before the ECtHR against national legislation which has 
not been amended under the current situation (this happened for instance in the Snowden 
case)407. Furthermore, infringement actions under Articles 258-260 TFEU can be launched 
against Member States that have decided not to change their transposing legislation408.  

- Another option for  individuals  (rather than resorting to their national courts or to the 
ECtHR) is to resort to the European Ombudsman. This was the case of a German citizen 
who  filed a complaint with the Commission alleging that Germany had not transposed 
Directive 2002/58 as amended in 2009 and that this resulted in restricting his rights to be 
informed on the data stored in relation to him, as foreseen under Article 15(1) of the 
Directive . However, the Commission sent the complainant a ôpre-closure letterõ informing 
him that the case would be dismissed. The complainant considered that the Commissionõs 
decision was unreasoned and, thus, resorted to the European Ombudsman who 
recommended the Commission either òresume its investigation into the infringement 
complaintó or òprovide adequate explanations to justify why it considers that no further 
action is neededó409. The Commission finally decided to continue with the infringement 
case but, in the view of the Ombudsman, failed to provide òa comprehensive and 
thorough explanation as to why it did not consideró that further action was needed410. 

- Impact on the effectiveness of criminal investigations and prosecutions is at stake, 
particularly regarding the reliability and admissibility of electronic communication data 
as evidence411.  

At EU level  

- No legislation at EU level obliging Member States to have or keep data retention 
regimes412. Although the e -Privacy Directive (Directive 2002/58/EC) establishes rules on 
the processing of personal data in the electronic communication sector, it provides for the 
right of the confidentiality of communications (Article 5), and service providers have the 
duty to delete traffic data once it  is no longer necessary for the purpose of transmission of 
a communication, save it is processed meeting certain requirements and only for the 
purposes of subscriber billing and intercon nection payments. Article 15 of this Directive 
enables Member States to restrict the rights and obligations of the Directive for specific 
purposes, including òto safeguard the prevention, investigation, detection and 
prosecution of criminal offencesó. The DRD aimed to harmonise the national data 
retention regimes existing under Article 15 of the e -Privacy Directive 413. 

                                                           
405 Ibidem, p. 50. 
406 Ibidem, p. 52. 
407 Ibidem. 
408 Ibidem, p. 53. 
409 EU Ombudsman, Case 995/2011/KM , Draft recommendation of the European Ombudsman in 
the inquiry into complaint 995/2011/KM against the European Commission, 21 May 2014. 
410 EU Ombudsman, Case 995/2011/KM , Decision of the European Ombudsman closing the 
inquiry into complaint 995/2011/KM against the European Commission, 30 June 2015. 
411 Council of the European Union, Retention of electronic communication data ð General debate, 
146777/15, 25 November 2015, point 5. 
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Preparation of the Council meeting (Justice Ministers)õ, Doc. 13689/15, 4 November 2015, point 7. 
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- Since the annulment of the CJEU had immediate effect, the Commission ended all 
proceedings against Member States based on the non-transpositio n of the DRD414. 

- Possible incompatibility of the CJEU judgement with other data retention measures 
(Passenger Name Record, terrorist finance tracking programmes, Eurodac, Entry-Exit 
System and Smart Borders, measures in the law enforcement sector)415 which cal ls for the 
definition of òserious crimeó as the CJEU used this criterion in the judgment to justify the 
retention of data416. 

- Impact in the effectiveness of cross-border and international judicial cooperation in 
criminal matters 417. 

Concluding remarks  

This case study demonstrates the importance of assessing the fundamental right impact of EU 
legislation. It illustrates the serious adverse consequences for individuals, companies, Member 
States and the EU itself stemming from the adoption of the DRD. This situation could have been 
avoided if a careful assessment and wider consultation  process had been carried out prior to the 
adoption of this Directive.  The Council is currently debating the judgment of the CJEU418, which 
might reflect the dissenting voices on the matter whether the DRD was an òemergency legislationó 
which responded to a terrorist threat or whether, o r whether on the other hand, the assessment on 
the impact on fundamental rights was insufficient.  
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(iii)  Reporting Mechanisms covering EU institutions and Member States  

Under the umbrella of general EU soft mechanisms which aim to  guarantee compliance with Article 2 TEU values, this Section will analyse the 

reporting mechanisms covering both EU institutions and Member States. An overview of these mechanisms, their scope, the actors involved in 

them and their limitations , is available in Table 7 below. 

 

Table 7 General soft law mechanisms: reporting mechanisms covering EU institutions and Member States  

Tool  Scope Actors involved and role  Limitations  

European 
Commission 
Annual Report on 
the Application of 
the Charter of 
Fundamental 
Rights  

The annual report monitors progress in the 
areas where the EU has powers to act, 
showing how the Charter has been taken 
into account in actual cases, notably when 
new EU legislation is proposed. 

The European Commission  ¶ Lack of comprehensiveness: The report does 
not provide a detailed assessment of the 
fundamental rights s ituation in each Member 
State.  

¶ Lack of enforceability: This reporting 
mechanism does not foresee a follow-up 
procedure. 

European Council 
conclusions on 
fundamental 
rights and the rule 
of law  

A dialogue among  all Member States within 
the Council to promote and safeguard the 
rule of law in the framework of the Treaties.  

The Council and Member States ¶ Lack of enforceability: Non -binding tool  

¶ Lack of coordination and overlaps with other  
monitoring tools;  

¶ Lack of comprehensiveness: Limited to the 
analysis of rule of law -related issues when 
Member States are applying EU law. 

European 
Parliamentõs 
Annual Report on 
the Situation of 
Fundamental 
Rights in the EU 

Resolution on the fundamental rights 
situation in the EU by theme.  It offers a 
political forum with visibility and is 
important in exerting political pressure on 
Member States in areas of concern. 

The European Parliament ¶ Lack of enforceability: The recommendations 
provided in this report are not legally 
binding.  

¶ No systematic monitoring  on whether or 
how the recommendations have been 
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Tool  Scope Actors involved and role  Limitations  

and other reports  followed -up by Member States. 

FRA reports, 
including the 
Annual Report on 
Fundamental 
Rights  

Expertise relating to fundamental rights 
provided to the relevant institutions, bodies, 
offices and agencies of the EU and its 
Member States when implementing EU law  

EU FRA ¶ Competence limitation and lack of 
enforceability: limited agency's mandate - 
FRA has only a supporting role in the EU 
legislative process 
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European Commissionõs Annual Report on the Application of the Charter of 

Fundamental Rights of the EU  

Follow -up on the implementation of the Charter through Annual Reports is another 

objective of the Commissionõs 2010 ôStrategy for the effective implementation of the 

Charter of Fundamental Rights by the European Unionõ419. 

Annual Reports on the implementation of fundamental rights and freedoms enshrined in 

the Charter have been prepared since 2010420. The Annual Reports cover both EU actions 

and developments at Member State level. This tool enables a yearly debate with the 

European Parliament and the Council and fosters a dialogue between the EU institutions 

and citizens421. The Annual Reports inform the public on their fundamental r ights and 

the available means of redress for cases when their rights are violated by an EU 

institution or national authority 422.  

Annual Reports are based on information from citizensõ letters, case-law of the CJEU and 

questions and petitions addressed to the European Parliament423. These Reports highlight 

the key priorities for the Commission in the policy and legislative initiatives of the 

previous year and the progress made. The accompanying document to the Report 

contains individual examples of the implementation of the Charter at EU and national 

level424. 

The Report does not provide a detailed assessment of the fundamental rights situation in 

each Member State but rather provides an analysis of specific problematic situations 

across the EU and puts forward recommendations425. The analysis and recommendations 

focus on the scope of EU competence in line with Article 51 (1) of the Charter, which 

addresses Member States òwhen they are implementing Union lawó. The reporting 

mechanism does not foresee a follow-up procedure on the recommendations; however , 

the subsequent report may focus on those situations previously highlighted as 

problematic 426.  

 

European Councilõs conclusions on fundamental rights and the rule of law  

As explained above, in drafting the Annual Report on the implementation of the Charter, 

the European Commission exchanges opinions with the Council. In view of the Annual 

Report, the Council adopts a set of conclusions. The June 2013 conclusions427 high lighted 

                                                           
419 Website of the European Commission, ôWhat is the EU doing to implement the Charter?õ. 
420 European Parliament, 2013, ôThe triangular relationship between fundamental rights, democracy 
and rule of  law in the EU: Towards an EU Copenhagen Mechanismõ, p. 20-21; and Website of the 
European Commission, ôEU Charter of Fundamental Rights. Annual Report õ. 
421 Ibidem. 
422 Ibidem. 
423 Ibidem. 
424 Ibidem. 
425 European Parliament, 2013, ôThe triangular relationship between fundamental rights, democracy 
and rule of law in th e EU: Towards an EU Copenhagen Mechanismõ, p. 21. 
426 Ibidem. 
427 Council of the European Union , Council conclusions on fundamental rights and rule of law and 
on the Commission 2012 Report on the Application of the Charter of Fundamental Rights of the 
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the importance of continu ing to prioritis e the implementation of the Charter at EU and 

national level, including both the legislative and the justice processes. The Councilõs 

conclusions provided that the principles and recommendations of the Annua l Report 

should be implemented taking into consideration the contributions of the FRA 428. 

The Council also emphasised that EU accession to the ECHR is key to òfurther enhance 

coherence in human rights protection in Europe, increase judicial dialogue and improve 

the consistency of case-lawó429.  

This annual exchange of views on the Commissionõs annual report on the application of 

the Charter is limited to the analysis of fundamental rights -related issues when Member 

States are applying EU law. 

 

European Parliamentõs Annual Report on the Situation of Fundamental Rights in the 

EU and other reports  

Since 1993, the European Parliament has adopted on a yearly basis a resolution on the 

fundamental rights situation in the EU. This resolution is based on a report prepared by a 

rapporteur of the Committee on Civil Liberties, Justice and Home Affairs (LIBE 

Committee), which is subsequently voted on in plenary. The Annual Resolution covers 

the situation of fundamental rights in the EU by theme. Each year, the key subjects are 

adapted to focus on the most relevant fundamental rights matters 430. 

These Resolutions typically contain general orientations and conclude by raising 

institutional questions, for example, on the accession of the EU to the ECHR or setting a 

more comprehensive and coherent framework of cooperation with the Council of 

Europe431. Finally, the Report also provides recommendations 432. 

While the European Parliamentõs reports play an important role in exerting political 

pressure, they are not legally binding. In addition, no systematic monitoring is foreseen 

on whether or how the recommendations provided  in the reports are followed -up on433.  

Nonetheless, the European Parliament Resolutions are a key instrument to analyse 

situations of concern to the EU. For instance, the Louis Michel report on fundamental 

rights in 2012 stressed that it was òessential for the European Union, its institutions and 

Member States to guarantee respect for the common European values set out in Article 2 

TEU, that all the instruments currently provided for in the treaties in this regard urgently 

need to be applied and implemented, and that where necessary amendments to the 

                                                                                                                                                               
European Union , Justice and Home Affairs Council Meeting in Luxembourg on 6 and 7 June 2013. 
428 Ibidem, paragraphs 1-4. 
429 Ibidem, paragraph 5.  
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431 Moxham, L. and Stefanelli, J., 2013, Safeguarding the rule of law, democracy and fundamental rights: a 
monitoring model for the European Union, Bingham Centre for the Rule of Law, p. 15. 
432 European Parliament, 2013, ôThe triangular relationship between fundamental rights, democracy 
and ru le of law in the EU: Towards an EU Copenhagen Mechanismõ, p. 51. 
433 Ibidem, p. 13-14. 
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treaties should be preparedó434. The report also highlighted òthat the obligation to fulfil 

the Copenhagen criteria does not lapse after accession but remains incumbent on the 

Member Statesó435. It urged the creation  of a new ôCopenhagen mechanismõ to ensure the 

respect, protection and promotion of Article 2 TEU values. The report indicated features 

of such mechanism, stating that it should be binding and automatically activated by the 

Commission436.  

The European Parliament has also been essential in promoting the defence and 

enforcement of the core values of Article 2 TEU and in calling the Commission to adopt 

measures to this regard in other reports. Specifically, the Rui Tavares report of 2013437 

and the June 2015 Resolution 438 have called upon the Commission to adopt measures to 

ensure Hungaryõs full compliance with Article 2 TEU values and also to establish a 

mechanism on democracy, the rule of law and fundamental rights 439. The 2015 Resolution 

is the basis for the Legislative Initiative Report and the accompanying European Added 

Value Assessment, which this Research Paper supports. 

 

EU Fundamental Rights Agencyõs Annual Activity Report and other reports 

The objective of the European Union Agency for Fundamental Rights  (FRA)  is to provide 

the EU institutions, bodies, offices and agencies and its Member States, when 

implementing EU law, with assistance and expertise relating to fundamental rights 440. To 

do this, EU FRA performs the following main tasks: collecting and analysing information 

and data; providing assistance and expertise; communicating and raising rights 

awareness441. 

                                                           
434 European Parliament, 2014, ôReport on the situation  of fundamental rights in the European 
Union (2012)õ, 2013/2078/INI), paragraph 5. 
435 Ibidem. 
436 European Parliament, 2014, ôReport on the situation of fundamental rights in the European 
Union (2012)õ, 2013/2078/INI), paragraph 9. 
437 European Parliament, Resolution of 3 July 2013 on the situation of fundamental rights: standards 
and practices in Hungary (pursuant to the European Parliament res olution of 16 February 2012) 
(2012/2130(INI) P7_TA(2013)0315. 
438 European Parliament, Resolution of 10 June 2015 on the situation in Hungary (2015/2700(RSP)) 
P8_TA-PROV(2015)0227. 
439 Ibidem, paragraph 12. 
440 Council of the European Union, Council Regulation (EC) No 168/2007 of 15 February 2007 
establishing a European Union Agency for Fundamental Rights , OJ L 53, 22.2.2007, Article 2, p. 1ð
14. Toggenburg, G., 2013, Fundamental Rights and the European Union: how does and how should the EU 
Agency for Fundamental Rights relate to the EU Charter of Fundamental Rights?, EUI Department of 
Law Research, Paper No. 13; Toggenburg, G., 2008, The role of the new EU Fundamental Rights 
Agency: Debating the òsex of angelsó or improving Europeõs human rights performance?, European Law 
Review, Issue 3; Von Bogdandy, A., and Bernstorf, J., 2009, The EU Fundamental Rights Agency within 
the European and International Human Rights Architecture: the legal framework and some unsettled issues 
in a new field of administrative law, 46 Common Market Law Review.  
441 Council of the European Union, Council Regulation (EC) No 168/2007 of 15 February 2007 
establishing a European Union Agency for Fundamental Rights , OJ L 53, 22.2.2007, Article 4, p. 1ð
14. Toggenburg, G., 2013, Fundamental Rights and the European Union: how does and how should the EU 
Agency for Fundamental Rights relate to the EU Charter of Fundamental Rights?, EUI Department of 
Law Research, Paper No. 13; Toggenburg, G., 2008, The role of the new EU Fundamental Rights 
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The FRA engages in legal and social science research to pinpoint best practices within t he 

EU and to identify areas where there remains work to be done to meet internationally 

accepted standards442. It typically produces EU comparative reports based on a thematic 

approach. The thematic areas are set out in a five-year Multi -annual Framework and fall 

broadly under different chapters of the Charter of Fundamental Rights 443. 

On 11 March 2013, the Justice and Home Affairs Council of the European Union, 

following a proposal of the European Commission and after consulting the European 

Parliament, adopted the agencyõs current Multi-annual Framework. The Councilõs 

Decision states the following nine areas for FRAõs work: access to justice; victims of 

crime; information society and, in particular, respect for private life and protection of 

personal data; Roma integration; judicial cooperation, except in criminal matters; rights of 

the child; discrimination on all grounds; immigration and integration of migrants, visa 

and border control and asylum; racism, xenophobia and related intolerance 444. 

A yearly overview  of the FRAõs work is provided in its Annual Report which provides a 

comparative overview of the results from the monitoring of the situation on fundamental 

rights in EU Member States445. Data in the Report is provided by the FRAõs network of 

researchers (FRANET), NGOs and from the FRAõs 28 liaison officers at national level446. 

For each area the Annual Activity Reports identify ôkey developmentsõ, ôpromising 

practicesõ and details on the activities that the Agency has carried out in that specific area. 

                                                                                                                                                               
Agency: Debating the òsex of angelsó or improving Europeõs human rights performance?, European Law 
Review, Issue 3; Von Bogdandy, A., and Bernstorf, J., 2009, The EU Fundamental Rights Agency within 
the European and International Human Rights Architecture: the legal framework and some unsettled issues 
in a new field of administrative law, 46 Common Market Law Review. 
442 Website of FRA, õFRA research: Providing robust, comparable data and analysisõ. Toggenburg, 
G., 2013, Fundamental Rights and the European Union: how does and how should the EU Agency for 
Fundamental Rights relate to the EU Charter of Fundamental Rights?, EUI Department of Law Research, 
Paper No. 13; Toggenburg, G., 2008, The role of the new EU Fundamental Rights Agency: Debating the 
òsex of angelsó or improving Europeõs human rights performance?, European Law Review, Issue 3; Von 
Bogdandy, A., and Bernstorf, J., 2009, The EU Fundamental Rights Agency within the European and 
International Human Rights Architecture: the legal framework and some unsettled issues in a new field of 
administrative law, 46 Common Market Law Review. 
443 Website of FRA, ôAreas of workõ.  
444 Website of FRA, ôMulti -Annual Framework 2013-2017õ. Toggenburg, G., 2013, Fundamental 
Rights and the European Union: how does and how should the EU Agency for Fundamental Rights relate to 
the EU Charter of Fundamental Rights?, EUI Department of Law Research, Paper No. 13; Toggenburg, 
G., 2008, The role of the new EU Fundamental Rights Agency: Debating the òsex of angelsó or improving 
Europeõs human rights performance?, European Law Review, Issue 3; Von Bogdandy, A., and 
Bernstorf, J., 2009, The EU Fundamental Rights Agency within the European and International Human 
Rights Architecture: the legal framework and some unsettled issues in a new field of administrative law, 46 
Common Market Law Review.  
445 European Parliament, 2013, ôThe triangular relationship between fundamental rights, democracy 
and rule of law in the EU: Towards an EU Copenhagen Mechanismõ, p. 15. Toggenburg, G., 2013, 
Fundamental Rights and the European Union: how does and how should the EU Agency for Fundamental 
Rights relate to the EU Charter of Fundamental Rights?, EUI Department of Law Research, Paper No. 
13; Toggenburg, G., 2008, The role of the new EU Fundamental Rights Agency: Debating the òsex of 
angelsó or improving Europeõs human rights performance?, European Law Review, Issue 3; Von 
Bogdandy, A., and Bernstorf, J., 2009, The EU Fundamental Rights Agency within the European and 
International Human Rights Architecture: the legal framework and some unsettled issues in a new field of 
administrative law, 46 Common Market Law Review. 
446 Ibidem. 

http://fra.europa.eu/en/research
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2368194
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2368194
http://fra.europa.eu/en/about-fra/what-we-do/areas-of-work
http://fra.europa.eu/en/about-fra/what-we-do/areas-of-work/multi-annual-framework-2013-2017
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2368194
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2368194
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2368194
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/493031/IPOL-LIBE_ET(2013)493031_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/493031/IPOL-LIBE_ET(2013)493031_EN.pdf
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2368194
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2368194


 

PE 579.328 84 

They also comprise an ôoutlook sectionõ on challenges ahead. These reports cover the EU 

level and Member States and relevant developments in the Council of Europe and the 

UN 447.  

The FRA Annual Reports follow up on problematic issues highlighted in previous 

reports. These reports are also used to identify areas of concern which might lead to new 

research, issues brought up with governments or raised at the Council meetings by the 

FRA Director. However, there is no systematic, state-by-state follow -up mechanism for 

the FRAõs findings, given its thematic approach. The FRAõs mandate is limited to 

covering national situations falling with in the scope of EU law. Thus, the agency cannot 

monitor how national governments implement all applicable international obligations in 

the area of fundamental rights. Finally, no sanctions, direct or indirect, may be applied as 

a follow -up to the findings of the FRAõs annual or any other reports448.  

                                                           
447 European Parliament, 2013, ôThe triangular relationship between fundamental rights, democracy 
and rule of law in the EU: Towards an EU Copenhagen Mechanismõ, p. 16. 
448 Ibidem. 
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2.1.4 Soft law mechanisms of limited scope  

This Section examines EU soft law mechanisms which aim to guarantee compliance with EU values but  which have a limited scope. Table 8 

below shows an overview of these mechanisms. 

 

Table 8 Soft law mechanisms of limited scope  

Tool  Scope Actors involved and role  Limitations  

CVM  Special mechanism to evaluate the progress 
made by Romania and Bulgaria in 
complying with  specific EU benchmarks in 
the areas of judicial reform and the fight 
against corruption and  organised crime  

 

¶ Member States (Romania, Bulgaria) 

¶ The Commission: Responsible for 
assessing progress and identifying  
any necessary measures to be taken 

¶ The European Parliament and the 
Council: hold debates on the 
Commission's reports and progress 
achieved 

¶ Lack of comprehensiveness: country-specific 
tool (only used with Bulgaria and Romania) ; 

¶ Lack of relevance: It addresses pre-accession-
related and supposedly transitional 
situations, and is therefore not suitable for 
addressing a threat to Article 2 TEU values in 
all EU Member States; 

¶ Lack of effectiveness: problems to be 
addressed through CVM persist (e.g. 
corruption - see case study on Bulgaria);  

¶ Lack of dissuasive power/enforceability: no 
sanctions. 

European 
Semester 

Annual economic policy management tool 
set up to analyse national plans developed 
to achieve the targets of Europe 2020 

The Commission ¶ Lack of democratic legitimacy;  

¶ Lack of objectivity: quality of the assessment 
of the countriesõ results; 

¶ Limited scope: due to its focus on economic 
governance, it  does not examine impact on 
the protection of Article 2 TEU values ;  

¶ Lack of enforceability: the sanctioning arm of 
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Tool  Scope Actors involved and role  Limitations  

this mechanism has never been used. 

Justice Scoreboard An informative and comparative tool which 
provides objective, reliable and comparable 
data on the functioning of justice systems in 
all Member States.  

¶ The Commission 

¶ The Council of Europe Commission 
for the Evaluation of the Efficiency 
of Justice (CEPEJ), Eurostat, the 
World Bank, World Economic 
Forum and the World Justice 
Project: data used from these 
sources, among others. 

¶ Lack of relevance: It does not fully assess 
compliance with the rule of law, nor does it 
evaluate adherence to democracy and 
protection of fundamental rights ;  

¶ Limited scope: 

(i) It is based only on quantitative data, not 
include a qualitative examination ;  

(ii) It does not consider penal, administrative 
and constitutional justice ;  

(iii) It offers little i nformation on how the 
judiciary is positioned in an overall system of 
separation and balance of powers; 

¶ Lack of enforceability (non -binding).  

Anti -corruption 
report  

The report highlights problems and good 
practices related to corruption. It focuses on 
cross-cutting issues of particular relevance 
at the EU level, as well as selected issues 
specific to each Member State. It provides 
non-binding recommendations.  

¶ The Commission 

¶ Group of experts in collaboration 
with existing oversight mechanisms 
- the Council of Europe Group of 
States against Corruption (GRECO), 
the OECDõs Working Group on 
Bribery and the Mechanism for the 
Review of Implementation of UN 
Convention against Corruption 
(UNCAC): provide data  

¶ Limited scope: report does not cover EU 
institutions ; 

¶ Lack of enforceability (non -bind ing); 

¶ Lack of effectiveness: corruption continues to 
be a source of major concern. 
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(i)  Country -specific mech anisms 

Cooperation and  Verification Mechanism for Romania and Bulgaria  

The Cooperation and Verification Mechanism (CVM) is a special mechanism established 

in 2006 to evaluate the progress made by Romania and Bulgaria following their entry into 

the EU on 1 January 2007. Progress reports on both countries are published every six 

months by the Commission. Areas concerned include judicial reform and fight against 

corruption in Bulgaria and Romania, as well as fight against  organised crime for Bulgaria 

only 449. No such mechanism has been established with regard to other Member States. 

In two Decisions adopted in December 2006 ð one for Bulgaria450 and another for 

Romania451, the Commission adopted a series of parameters to evaluate progress made in 

these areas452. The three common benchmarks to both reports were453: 

¶ To ensure a more transparent and efficient judicial process. Report and monitor 

the impact of the new civil, administrative and criminal legislation.  

¶ To continue to conduct professional, non-partisan investi gations into allegations 

of high -level corruption.  

¶ To take further measures to prevent and fight against corruption, in particular 

within local government.  

The Decisions also set specific benchmarks for each country.454 Both countries have the 

obligation to  report on the progress made regarding these benchmarks to the 

Commission by 31 March each year (starting from March 2007) and until the objectives of 

the CVM are achieved.  In gathering relevant information, the Commission may provide 

technical assistance and organise expert missions to Bulgaria and Romania.455 In parallel, 

                                                           
449 European Parliament, 2013, ôThe triangular relationship between fundamental rights, democracy 
and rule of law in the EU: Towards an EU Copenhagen Mechanismõ, pp. 15-16; Vachudova, M.A. 
and Spendzharova, A., 2012, The EUõs Cooperation and Verification Mechanism: Fighting Corruption in 
Bulgaria and Romania after EU Accession, Swedish Institute for European Policy Studies, European 
Policy Analysis, Issue 2012:1epa; Carp, R. 2014, The Struggle for the Rule of Law in Romania as an EU 
Member State: The Role of the Cooperation and Verification Mechanism, Utrecht Law Review, Vol. 10, 
No. 1, p. 1-16, 2014. 
450 European Commission, Commission Decision establishing a mechanism for cooperation and 
verification of progress in Bulgaria to address specific benchmarks in the areas of judicial reform 
and the fight against corruption and organised crime of 13 December 2006, C(2006) 6570 final. 
451 European Commission, Commission Decision establishing a mechanism for cooperation and 
verification of progress in Romania to address specific benchmarks in the areas of judicial reform 
and the fight against corruption of 13 December 2006, C(2006) 6569 final. 
452 Website of the European Commission, ôMechanism for cooperation and verification for Bulgaria 
and Romania, Assessing ongoing progress by Bulgaria and Romaniaõ, last update 21 January 2015. 
453 European Commission, Commission Decision establishing a mechanism for cooperation and 
verifi cation of progress in Bulgaria to address specific benchmarks in the areas of judicial reform 
and the fight against corruption and organised crime of 13 December 2006, C(2006) 6570 final and 
European Commission, Commission Decision establishing a mechanism for cooperation and 
verification of progress in Romania to address specific benchmarks in the areas of judicial reform 
and the fight against corruption of 13 December 2006, C(2006) 6569 final, Annexes. 
454 Ibidem. 
455 Ibidem. 
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the Commission carries out an evaluation, communicating to the European Parliament 

and the Council its observations and findings at least every six months 456.  

In January 2016, the latest reports were issued. In these reports the Commission 

considered that òthe monitoring process of the CVM (é) continues to provide valuable 

support for the reforms ó in Bulgaria and Romani a457. Whilst Commissioner Timmermans 

asserted that, in 2015, in Bulgaria important amendments were taken in 2015 to reform 

the judiciary, ò[n]ow it is time to move to the next stage by turning the strategies on 

judicial reform and the fight against corruption into action on the ground and delivering 

concrete resultsó458. Regarding Romania, Commissioner Timmermans indicated  that he 

was òencouraged to see that Romania continues to make reforms and the positive trend 

continued in 2015ó. He added that ò[t]hese efforts must be stepped up in 2016, in 

particular to prevent corruption and  ensure that judges can continue to do their job 

properlyó459.  

The evaluation by the Commission, with input by DG Home Affairs, DG Justice, and 

OLAF, relies on a set of different sources (apart from reports submitted by the 

governments of Bulgaria and Romania), such as indicators developed by the Council of 

Europe, the OECD and UN agencies and research by experts and academics. The 

examination also includes a comparative analysis with other Member States. Bulgaria 

and Romania can make observations to this examination and both the European 

Parliament and the Council hold debates on the reports and progress460. 

Although the CVM does not provide for sanctions, the Accession Treaty of Bulgaria and 

Romania included three safeguards to remedy obstacles that could arise following their 

accession: an economic clause (Article 36), an internal market clause (Article 37) and a 

justice and home affairs clause (Article 38). However, these safeguards were limited in 

time ð since they could only be activated within the first t hree years of accession (from 

2007 until 2010) ð and also limited as a last resort option. These clauses and related 

sanctions (including suspension of rights granted by the Union law) were never set in 

motion. The only remaining option left was to adopt a ctions restricting EU funding, 

which was implemented to Bulgaria in 2008 461.  

                                                           
456 Ibidem, Article 2. 
457 European Commission, ôCommission reports on progress in Bulgaria under the Co -operation 
and Verification Mechanism õ, 27 January 2016; and European Commission, ôCommission reports on 
progress in Romania under the Co-operation and Verification Mechanism õ, 27 January 2016. 
458 European Commission, ôCommission reports on progress in Bulgaria under the Co -operation 
and Verification Mechanism õ, 27 January 2016 
459 European Commission, ôCommission reports on progress in Romania under the Co-operation 
and Verification Mechanism õ, 27 January 2016. 
460 European Parliament, 2013, ôThe triangular relationship between fundamental rights, democracy 
and rule of law in the EU: Towards an EU Copenhagen Mechanismõ, p. 15. Vachudova, M.A. and 
Spendzharova, A., 2012, The EUõs Cooperation and Verification Mechanism: Fighting Corruption in 
Bulgaria and Romania after EU Accession, Swedish Institute for European Policy Studies, European 
Policy Analysis, Issue 2012:1epa; Carp, R. 2014, The Struggle for the Rule of Law in Romania as an EU 
Member State: The Role of the Cooperation and Verification Mechanism, Utrecht Law Review, Vol. 10, 
No. 1, p. 1-16, 2014. 
461 European Parliament, 2013, ôThe triangular relationship between  fundamental rights, democracy 
and rule of law in the EU: Towards an EU Copenhagen Mechanismõ, pp. 15-16. Vachudova, M.A. 
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Based on the Acts of Accession for Romania and Bulgaria, these mechanisms address pre-

accession-related and therefore transitional situations. They are therefore not suitable for 

addressing a threat to the rule of law in all EU Member States462. Even then, for instance, 

regarding Croatiaõs accession, no such mechanism was used. When asked whether a 

similar monitoring mechanism to the CVM would be applied, Commissioner Füle 

asserted that ò[w]e are so focused on the quality of accession negotiations that 

speculation about an eventual monitoring mechanism does not have any place [é]. I am 

not in the business of running an accession process that requires such a mechanismó463. It 

was considered that Croatia had shown sufficient  efforts, such as prosecuting and 

sanctioning senior politicians and bankers on corruption charges, to meet the accession 

criteria and, hence, any continuous monitoring was not deemed necessary464. 

 

Case-study 
3: Bulgaria  

Limitations of the Cooperation and Verification Mechanism (CVM)  

Problem 
description  

Bulgaria (and Romania) applied for EU membership in 1995. The negotiations for 
accession started in 2000 and concluded in 2004. The Accession Treaty was signed 
in April 2005. On 26 September 2006, the European Commission issued a 
monitoring report concluding that òboth countries were sufficiently prepared to 
carry the obligations of EU membershipó. However, ò[i]mprovements need to be 
made in particular in the reform of their public administration, the functioning of 
their judicial system, and the fight against corruptionó465.   

When Bulgaria and Romania officially joined the EU in 2007, the main concern of 
EU Member States was corruption and organised crime as challenges to the rule of 
law 466. Therefore, in two Decisions adopted in December 2006 ð one for Bulgaria467 
and another for Romania468, the Commission adopted a series of parameters to 
evaluate progress made in these issues:469 the Cooperation and Verification 

Mechanism (CVM) . Under this instrument, both countries are required to report to 
the Commission by 31 March each year (the first time was on March 2007) on the 

                                                                                                                                                               
and Spendzharova, A., 2012, The EUõs Cooperation and Verification Mechanism: Fighting Corruption in 
Bulgaria and Romania after EU Accession, Swedish Institute for European Policy Studies, European 
Policy Analysis, Issue 2012:1epa; Carp, R. 2014, The Struggle for the Rule of Law in Romania as an EU 
Member State: The Role of the Cooperation and Verification Mechanism, Utrecht Law Review, Vol. 10, 
No. 1, p. 1-16, 2014. 
462 European Commission, Communication ôA new EU Framework to strengthen the Rule of Law õ 
of 19 March 2014, COM(2014) 158 final/2,  p. 6. 
463 EurActiv.com, ôFüle: I'll make sure Croatia joins EU without monitoring õ, 30 March 2010.  
464 Ibidem; EurActiv.com, ôCroatiaõs accession and the rule of lawõ, 1 July 2013. 
465 European Commission Press Release Database, ôTwo new members join the EU family õ 
(Brussels, 28 December 2006). 
466 European Parliament, 2013, ôThe triangular relationship betwee n fundamental rights, democracy 
and rule of law in the EU: Towards an EU Copenhagen Mechanismõ, p. 98. 
467 European Commission, Commission Decision establishing a mechanism for cooperation and 
verification of progress in Bulgaria to address specific benchmarks in the areas of judicial reform 
and the fight against corruption and  organised crime of 13 December 2006, C(2006) 6570 final. 
468 European Commission, Commission Decision establishing a mechanism for cooperation and 
verification of progress in Romania to address specific benchmarks in the areas of judicial reform 
and the fight against corruption  of 13 December 2006, C(2006) 6569 final. 
469 European Commission, Mechanism for cooperation and verification for Bulgaria and Romania . 
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http://www.euractiv.com/enlargement/croatia-accession-weaken-eu-comm-analysis-529000
http://europa.eu/rapid/press-release_IP-06-1900_en.htm?locale=en
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/493031/IPOL-LIBE_ET(2013)493031_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/493031/IPOL-LIBE_ET(2013)493031_EN.pdf
http://ec.europa.eu/enlargement/pdf/bulgaria/bg_accompanying_measures_1206_en.pdf
http://ec.europa.eu/enlargement/pdf/bulgaria/bg_accompanying_measures_1206_en.pdf
http://ec.europa.eu/enlargement/pdf/bulgaria/bg_accompanying_measures_1206_en.pdf
http://ec.europa.eu/enlargement/pdf/romania/ro_accompanying_measures_1206_en.pdf
http://ec.europa.eu/enlargement/pdf/romania/ro_accompanying_measures_1206_en.pdf
http://ec.europa.eu/enlargement/pdf/romania/ro_accompanying_measures_1206_en.pdf
http://ec.europa.eu/cvm/index_en.htm
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progress made on corruption and organised crime and the measures adopted to 
combat them470. No sanctions are formally foreseen in the follow -up to the 
publication of the CVM report. The only sanction which the European Commission 
could have imposed on Bulgaria for not making sufficient progress in the areas of 
concern was applied in 2008 by linking the progress to EU funding 471. This has had 
negative consequences on the country, as highlighted in the section below. The 
reporting obligation under the CVM will continue until the goals set by the CVM 
are fulfilled 472. The 2015 Reports for both Bulgaria and Romania highlight the fact 
that there is still room for progress and improvement to attain the goals of the 
CVM 473. The Commission has therefore announced the intention to continue 
monitoring under the CVM for an indeterminate length of time 474.   

This case study further explores the use of the CVM with respect to Bulgaria , where 
the CVM helps to ensure that the key reforms stay high on the Bulgarian political 
and public agenda475. Indeed, the reform process is stimulated and supported by 
the continuous dialogue between Commission services and Bulgarian authorities.  

Remaining 
concerns 

The monitoring conducted by the CVM will end if and when the Commission 
decides that Bulgaria meets all the benchmarks. In the 2012 report on Bulgaria476, 
the Commission announced the suspension of the CVM till the end of 2013. This 
decision was motivated by the opportunity to give the country enough time to 
address the identified critical deficiencies and show the results of the 
implementation of the necessary reforms. 

Although the CVM  is usually considered a useful tool by experts and by the local 
population 477, corruption and judicial independence are still noted as challenges in 
Bulgaria in the 2014 country specific recommendations of the European Semester of 
economic policy coordinati on478. According to the 2014 Flash Eurobarometer 406479, 

                                                           
470 Ibidem, Article 1.  
471 European Commission, Report on the management of EU funds in Bulgaria of 23 July 2008. 
472 European Parliament, 2013, ôThe triangular relationship between fundamental rights, democracy 
and rule of law in the EU: Towards an EU Copenhagen Mechanismõ, p. 9. 
473 European Commission, Report from the Commission to the European Parliament and the 
Council on progress in Bulgaria under the Co -operation and Verification Mechanism  of 28 January 
2015, COM(2015) 36 final; and European Commission, Report from the Commission to the 
European Parliament and the Council on progress in Romania under the Co-operation and 
Verification Mechanism  of 28 January 2015, COM(2015) 35 final. 
474 European Commission, Report from the Commission to the European Parliament and the 
Council on progress in Bulgaria under the Co -operation and Verification Mechanism  of 28 January 
2015, COM(2015) 36 final; and European Commission, Report from the Commission to the 
European Parliament and the Council on progress in Romania under the Co-operation and 
Verification Mechanism  of 28 January 2015, COM(2015) 35 final. European Parliament, 2013, ôThe 
triangular relationship between fundamental rights, democracy and rule of law in the EU: Towards 
an EU Copenhagen Mechanismõ, p. 98. 
475 European Commission, Statement by the European Commission on the CVM before the 
European Parliamentõs plenary session on 13 March 2013, p. 2. 
476 European Commission, Report from the Commission to the European Parliament and the 
Council on Progress in Bulgaria under the Cooperation and Verification Mechanism  of 18 July 2012, 
COM(2012) 411 final, p. 20. 
477 European Parliament, 2013, ôThe triangular relationship between fundamental rights, democracy 
and rule of law in the EU: Towards an EU Copenhagen Mechanismõ, p. 9. 
478 Council of the European Union, Council Recommendation on the National Reform Programme 

 

http://ec.europa.eu/cvm/docs/bulgaria_report_funds_20080723_en.pdf
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/493031/IPOL-LIBE_ET(2013)493031_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/493031/IPOL-LIBE_ET(2013)493031_EN.pdf
http://ec.europa.eu/cvm/docs/com_2015_36_en.pdf
http://ec.europa.eu/cvm/docs/com_2015_36_en.pdf
http://ec.europa.eu/cvm/docs/com_2015_35_en.pdf
http://ec.europa.eu/cvm/docs/com_2015_35_en.pdf
http://ec.europa.eu/cvm/docs/com_2015_35_en.pdf
http://ec.europa.eu/cvm/docs/com_2015_36_en.pdf
http://ec.europa.eu/cvm/docs/com_2015_36_en.pdf
http://ec.europa.eu/cvm/docs/com_2015_35_en.pdf
http://ec.europa.eu/cvm/docs/com_2015_35_en.pdf
http://ec.europa.eu/cvm/docs/com_2015_35_en.pdf
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/493031/IPOL-LIBE_ET(2013)493031_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/493031/IPOL-LIBE_ET(2013)493031_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/493031/IPOL-LIBE_ET(2013)493031_EN.pdf
http://ec.europa.eu/cvm/docs/com_statement_on_the_cvm.pdf
http://ec.europa.eu/cvm/docs/com_statement_on_the_cvm.pdf
http://www.europarl.europa.eu/RegData/docs_autres_institutions/commission_europeenne/com/2012/0411/COM_COM(2012)0411_EN.pdf
http://www.europarl.europa.eu/RegData/docs_autres_institutions/commission_europeenne/com/2012/0411/COM_COM(2012)0411_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/493031/IPOL-LIBE_ET(2013)493031_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/493031/IPOL-LIBE_ET(2013)493031_EN.pdf
http://ec.europa.eu/europe2020/pdf/csr2014/csr2014_council_bulgaria_en.pdf
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97% and 96% of all respondents in Bulgaria, respectively, perceive corruption and 
the existing shortcomings in the judicial system as important problems in the 
country.  

As regards corruption , although positive steps have been taken in the General 
Prosecution to prioritise anti -corruption efforts, the shortcomings of the current 
anti-corruption system (absence of a centralised structure aimed at monitoring and 
combating corruption; insufficient use of risk  assessments) have led to few final 
convictions. Moreover, the Bulgarian Criminal Code is regarded as inadequate to 
combat ôhigh levelõ corruption (only few initiated cases concerned individuals in 
high-level positions)480.  

In the first CVM report for Bulga ria, the number of successful prosecutions and 
convictions was described as a òtangible measure of successó of the CVM in the 
country 481. As a result, Bulgaria strengthened its already solid law enforcement 
institutions without taking effective measures to p ut them under parliamentary 
scrutiny and independent judicial review. The choice to link the number of 

convictions to the success of the CVM  in Bulgaria was deeply criticised for several 
reasons482. First, the Bulgarian criminal justice system already counts a very high 
rate of convictions. Second, by enhancing the specialised powers of law 
enforcement institutions (e.g. through the creation of specialised criminal court for 
organised crime and the adoption of a new law on confiscation of illegal assets), 
Bulgaria faced serious risks with regard to upholding fundamental rights. Although 
these measures were taken in response to the CVM, many civil society 
organisations in Bulgaria, worried by the government playing ôtough on crimeõ, 
contested them as violating fundamental rights. 483 Furthermore, while between 2009 
and 2010 an increasing number of indictments for organised crime were registered 
in the country, this trend was not sustained between 2011 and 2012 when most of 
these cases resulted in acquittals484.  

Anot her remaining concern in Bulgaria regards the independence, accountability 

and integrity of the judiciary . According to the 2015 Report for Bulgaria, the main 
issues raised by stakeholders in this regard are: the structure of the Supreme 
Judicial Council (SJC) which does not guarantee different degrees of autonomy for 
judges and prosecutors within judicial councils 485; and the insufficient 

                                                                                                                                                               
2014 of Bulgaria and delivering a Council opinion on the Convergence Programme of Bulgaria  of 8 
July 2014, OJ 2014/C, 247/02. 
479 European Commission, Flash Eurobarometer 406, The Cooperation and Verification Mechanism 
for Bulgaria and Romania - second wave, October 2014. European Commission, Flash 
Eurobarometer 406, The Cooperation and Verification Mechanism for Bulgaria and Romania - 
second wave, October 2014. 
480 European Commission, Report from the Commission to the European Parliament and the 
Council on progress in Bulgaria under the Co -operation and Verification Mechanism  of 28 January 
2015, COM(2015) 36 final. 
481 European Commission, Report from the Commission to the European Parliament and the 
Council on Bulgariaõs progress on accompanying measures following Accession of 27 June 2007, 
COM (2007) 377 final. 
482 European Parliament, 2013, ôThe triangular relationship between fundamental rights, democracy 
and rule of law in the EU: Towards an EU Copenhagen Mechanismõ, p. 91. 
483 Ibidem. 
484 Ibidem. 
485 In Bulgaria, judges, prosecutors and investigating magistrates belong to a single professional 
corpus of òmagistratesó. 

http://ec.europa.eu/europe2020/pdf/csr2014/csr2014_council_bulgaria_en.pdf
file://milieu-srv/data/Projects/1797.15%20(1588.13)%20EU%20mechanism%20on%20democracy/Working%20docs/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/AppData/sfi/Downloads/fl_406_en.pdf
file://milieu-srv/data/Projects/1797.15%20(1588.13)%20EU%20mechanism%20on%20democracy/Working%20docs/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/AppData/sfi/Downloads/fl_406_en.pdf
file://milieu-srv/data/Projects/1797.15%20(1588.13)%20EU%20mechanism%20on%20democracy/Working%20docs/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/AppData/sfi/Downloads/fl_406_en.pdf
file://milieu-srv/data/Projects/1797.15%20(1588.13)%20EU%20mechanism%20on%20democracy/Working%20docs/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/AppData/sfi/Downloads/fl_406_en.pdf
file://milieu-srv/data/Projects/1797.15%20(1588.13)%20EU%20mechanism%20on%20democracy/Working%20docs/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/AppData/sfi/Downloads/fl_406_en.pdf
http://ec.europa.eu/cvm/docs/com_2015_36_en.pdf
http://ec.europa.eu/cvm/docs/com_2015_36_en.pdf
http://eur-lex.europa.eu/procedure/EN/195920
http://eur-lex.europa.eu/procedure/EN/195920
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/493031/IPOL-LIBE_ET(2013)493031_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/493031/IPOL-LIBE_ET(2013)493031_EN.pdf
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implementation of court judgments (including the problem of convicted criminals 
having been able to escape justice)486.  

The CVM may be considered a useful tool able to stimulate necessary reforms in the 
light of Article 2 TEU and in particular, rule of law related benchmarks.487 
However, it cannot be considered as entirely effective given that despite constant 
monitoring, Bul garia still faces problems with regard to corruption and judicial 
independence. Furthermore, as highlighted below, the CVM has been used, 
arguably  improperly , by some Member States to deny Bulgaria (and Romania) the 
right to  enter the Schengen zone488. 

Anal ysis of 
impact  

According to Freedom House489, an independent watchdog organisation dedicated 
to the expansion of freedom and democracy around the world, while the Bulgarian 
democracy score for corruption remained unchanged at 4.25 for 2015 compared to 
the previous year, Bulgariaõs rating for judicial framework and independence 
declined from 3.25 to 3.50 (in 2015 and 2014, respectively)490. Uncompetitive and 
non-transparent appointment procedures expose the Bulgarian judiciary to political 
meddling: several decisions of the Supreme Judicial Council (VSS) involving high-
ranking officials were seen as politically motivated 491. Widespread corruption as 
well as the lack of autonomy and transparency in the judicial system deteriorated 

public and business confidence in t he judiciary institution , making it the least 
trusted institution in Bulgaria 492. The Transparency Internationalõs Corruption 
Perception Index (CPI)493 shows that the perception of corruption in Bulgaria in 
2014 was higher than the previous years (scoring 43 in 2014 compared to 41 in both 
2012 and 2013). The accuracy of the findings of the CPI can be supported by the 
World Banksõ Governance Indicators (WBGI)494 for the same period: the control of 
corruption in Bulgaria in 2014 scored 49 compared to 50 and 52 in 2013 and 2012, 
respectively. As regards the independence of the Bulgarian judicial, the graph 
below suggests that the CVM did not have a positive or remarkable impact on this 

                                                           
486 European Commission, Report from the Commission to the European Parliament and the 
Council on progress in Bulgaria under the Co -operation and Verification Mechanism  of 28 January 
2015, COM(2015) 36 final. 
487 European Parliament, 2013, ôThe triangular relationship between fundamental rights, democracy 
and rule of law in the EU: Towards an EU Copenhagen Mechanismõ, p. 9. 
488 European Commission, Statement by the European Commission on the CVM before the 
European Parliamentõs plenary session on 13 March 2013, p. 2. 
489 Website of Freedom House, Focus on Bulgaria. 
490 The ratings of Freedom House are based on a scale of 1 to 7, with 1 representing the highest level 
of democratic progress and 7 the lowest. 
491 Website of Freedom House, Focus on Bulgaria. 
492 Group of States against Corruption (GRECO), Corruption prevention in respect of members of 
parliament, judges and prosecutors, Evaluation Report Bulgaria of 27 March 2015, Greco Eval IV 
Rep (2014) 7E. 
493 Transparency Internationalõs Corruption Perception Index (CPI). It is noted that the Corruption 
Perceptions Index ranks countries and territories based on how corrupt their public sector is 
perceived to be. A country or territoryõs score indicates the perceived level of public sector 
corruption on a scale of 0 (highly corrupt) to 100 (very clean). 
494 Worldwide Governance Indicators (WGI) . It is noted that 0 corresponds to the lowest rank and 
100 to the highest rank. The Worldwide Governance Indicators (WGI) aggregate and individual 
governance indicators for 215 economies over the period 1996ð2014. 

http://ec.europa.eu/cvm/docs/com_2015_36_en.pdf
http://ec.europa.eu/cvm/docs/com_2015_36_en.pdf
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/493031/IPOL-LIBE_ET(2013)493031_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/493031/IPOL-LIBE_ET(2013)493031_EN.pdf
http://ec.europa.eu/cvm/docs/com_statement_on_the_cvm.pdf
http://ec.europa.eu/cvm/docs/com_statement_on_the_cvm.pdf
https://freedomhouse.org/report/nations-transit/2015/bulgaria
https://freedomhouse.org/report/nations-transit/2015/bulgaria
http://www.coe.int/t/dghl/monitoring/greco/evaluations/round4/Eval%20IV/GrecoEval4(2014)7_Bulgaria_EN.pdf
http://www.coe.int/t/dghl/monitoring/greco/evaluations/round4/Eval%20IV/GrecoEval4(2014)7_Bulgaria_EN.pdf
http://www.transparency.org/cpi2014/results
http://info.worldbank.org/governance/wgi/index.aspx#home
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issue: from its introduction, the judicial independence in Bulgaria ranked 2,9 from 
2007 to 2011 (3 between 2009 and 2010), decreasing to 2,3 between 2013 and 2014495. 

Graph 1. Judicial independence in Bulgaria 

 

According to Transparency International, 86% of Bulgarians feel that the judiciary is 
corrupt/extremely corrupt, while 13% of the respondents reported paying a bribe 
to the judiciary 496. As a result of this perception, in 2013, only 7% of respondents 
mentioned the justice system as the institution they would most trust to resolve a 
corruption -related complaint 497.  

Corruption also represents an obstacle to doing business in Bulgaria . Indeed, the 
lack of autonomy and transparency in the judicial system weakened corruption 
investigations and property rights, creating an uncertain investment 
environment 498. The ensuing instability and unpredictability of the regulatory 
framework instilled insecurity, particularly, in the business community 499. 
According to a survey of the Bulgarian  Industrial Association (BIA) 500, only 
companies that are close to the government and the local authorities win public 
procurement tenders in Bulgaria. 75% of all tenders and EU funding applications in 
2011 were affected by corruption501. The BIA survey also showed that the Bulgarian 

                                                           
495 Judicial independence (according to the World Economic Forum), 2001 ð 2014. It is noted that 
from a scale from 1 to 7, 1 = heavily influenced; 7 = entirely independent. The question asked in the 
Executive Opinion Survey (2001-2014) of the World Economic Forum was: To what extent is the 
judiciary in your country independent from influences of members of government, citizens and 
firms?  
496 Transparency International, Global Corruption Barometer, Bulgaria . 
497 European Commission, Special Eurobarometer 397, Corruption Report, February ð March 2013.  
498 Business Anti-Corruption Portal website, Business Corruption in Bulgaria . 
499 Novinite.com, ôBulgarian Business Outraged by Govt Corruption ð Pollõ, 19 December 2011. 
500 The BIA survey polled 500 managers from various sectors of the Bulgarian economy between 20 
November 2011 and 7 December 2011.  
501 Ibidem. 

http://www.cesifo-group.de/ifoHome/facts/DICE/Public-Sector/Public-Governance-and-Law/Judiciary-System/judicial-independence-WEF.html
http://www.transparency.org/gcb2013/country/?country=bulgaria
http://ec.europa.eu/public_opinion/archives/ebs/ebs_397_en.pdf
http://www.business-anti-corruption.com/country-profiles/europe-central-asia/bulgaria/show-all.aspx
http://www.novinite.com/articles/134999/Bulgarian+Business+Outraged+by+Govt+Corruption+-+Poll
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judiciary has the highest disapproval rate among the business respondents (69%, 
followed by the Parliament with 67% and the executive with 56%) 502. In 2013, the 
close ties between business and politics was a source of concern for 83% of 
respondents to the Special Eurobarometer503. This result was confirmed by the data 
released by Transparency International revealing that according to 71% and 63% of 
the respondents to the Global Corruption Barometer of the parliament/legislature 
and businesses, respectively, are corrupt or extremely corrupt504. Regarding the 
effect of corruption on public administration, businesses report that irregular 

payments are likely to occur when dealing with the border administration 505. 
Corruption in the Bulgarian cu stoms administration also includes exchanging of 
bribes between corrupt customs officials and organised crime groups and 
smugglers506. Corruption also strongly affects Bulgaria's land administration , and 
foreign investors often suffer from weak enforcement o f property rights 507. 

Delete extra space? 

Regarding the impacts at EU level, before the European Parliamentõs plenary 
session on 13 March 2013, the European Commission regretted that the CVM 
reports have also been used to justify the refusal for Bulgaria (and Romania) to 
enter in the Schengen zone  (postponed on several occasions although the two 
countries already fulfilled the membership criteria) 508. For the time being, both 
countries do not have a clear timeframe for when (if at all) they will join. The 
Netherlands has firmly opposed their admission and other countries such as 
Germany, France and Finland have voiced reservations, all citing the two countries' 
persistent problems with judiciary and high -level corruption 509. 

Conclusions  Although the CVM has contributed to strengthening Bulgariaõs institutional 
framework when it comes to the  fight against corruption and organised crime, a 
high percentage of citizens continue to perceive the institutions in their country to 
be corrupt. This has also impacted other aspects, such as preventing businesses 
from investing in the country and been used to justify denying the country entry 
into the Schengen zone. 

Delete extra space? 

Furthermore, some of the measures taken by the government to address EU 
benchmarks have been criticised for conflict ing with fundamental rights. Therefore, 
despite the constitutional and legal advancements the CVM has brought to 
Bulgaria, the effectiveness of the mechanism in achieving its objectives remains 
limited.  

                                                           
502 Ibidem. 
503 European Commission, Special Eurobarometer 397, Corruption Report , FebruaryðMarch 2013. 
504 Transparency International, Global Corruption Barometer, Bulgaria . 
505 Website of the World Economic Forum, The Global Enabling Trade Report 2014. 
506 European Commission, Annex Bulgaria to the EU Anti -Corruption report , 3.2.2014, COM(2014) 
38 final. 
507 See: World Economic Forum, The Global Competitiveness Report 2014-2015, 2014; 
Transformation Index BTI 2014, Bulgaria Country Report . 
508 European Commission, Statement by the European Commission on the CVM before the 
European Parliamentõs plenary session on 13 March 2013, 
p. 2. 
509 Zhelev, V., and Bird, M., for EU Observer, ôBulgaria, Romania tie migrant quotas to Schengenõ, 
11 September 2015. 
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http://www3.weforum.org/docs/WEF_GlobalCompetitivenessReport_2014-15.pdf
http://www.bti-project.org/reports/country-reports/ecse/bgr/index.nc
http://ec.europa.eu/cvm/docs/com_statement_on_the_cvm.pdf
http://ec.europa.eu/cvm/docs/com_statement_on_the_cvm.pdf
https://euobserver.com/beyond-brussels/130202


 

PE 579.328 95 

 
 
(ii)  Issue-specific mechanism s  

Framework for monitoring economic policies: the European Semester  for Economic 

Policy Coordination  and other tools  

The European Semester for Economic Policy Coordination (ôEuropean Semesterõ) is an 

annual economic policy management tool 510. The European Semester has been set up to 

analyse national plans developed to achieve the targets of Europe 2020 ð the EUõs ten-

year strategy for growth 511. Assessments based on key indicators for the main policy 

themes allow comparison between Member States512. On the basis of data and in line with 

the opinion of the European Parliament, the Commission drafts country -specific 

recommendations that are adopted by the Council 513.  

The European Semester as such is a rather new procedure and therefore it is too early to 

judge its efficiency and impact on national policy making. Nevertheless, the first three 

cycles show that the process has some limitations in terms of democratic legitimacy as 

well in the quality of the assessment of the countriesõ results and the effort to comply 

with the recommendation 514. Due to its focus on economic governance, it is not used to 

protect Article 2 TEU values.  

A relevant question in this context is whether the European Semester framework  could 

be applied to fields other than economic governance. The European Semester, similarly to 

Article 7 TEU, has a preventive and a sanctioning dimension. The former consists in the 

adoption of budgetary restrictions, while the latter consists in the constitution of a non -

interest bearing deposit (0.2% GDP) that will be converted into a fine if the concerned 

Member State fails to accommodate the Commissionõs preventive recommendations515. 

Similarly to Article 7 TEU, however, this sanctioning arm of the European Semester has 

not been used yet516.  

It has however been suggested that, following a decision under Article 260 TFEU, a 

monetary sanction could be imposed on the Member State found to be in infringement of 

                                                           
510 European Parliament, (2013) ôThe triangular relationship between fundamental rights, 
democracy and rule of law in the EU: Towards an EU Copenhagen Mechanismõ, p. 18. 
511 Website of the European Commission, ôEurope 2020 in a nutshellõ.  
512 Website of the European Commission, ôMaking it happen: the European Semesterõ. 
513 European Parliament, 2013, ôThe triangular relationship between fundamental rights, democracy 
and rule of law in the EU: Towards an EU Copenhagen Mechanismõ, pp. 18-19; Website of the 
European Commission, ôMaking it happen: the European Semesterõ. 
514 European Parliament, 2013, ôThe triangular relationship between fundamental rights, democracy 
and rule of law in the EU: Towards an EU Copenhagen Mechanismõ, p. 13. 
515 European Parliament, 2013, ôThe triangular relationship between fundamental rights, democracy 
and rule of law in the EU: Towards an EU Copenhagen Mechanismõ, p. p. 8, p. 19: Reverse qualified 
majority voting i s introduced in the Six-Pack for most sanctions. It implies that a recommendation 
or a proposal of the Commission is considered adopted in the Council unless a qualified majority of 
Member States votes against it, therefore increasing the likelihood of sanctions for euro-area 
Member States compared to normal qualified majority voting.  
516 European Parliament, 2013, ôThe triangular relationship between fundamental rights, democracy 
and rule of law in the EU: Towards an EU Copenhagen Mechanismõ, p. 19.  
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Article 2 TEU values517. This sanction could be imposed in the form of withholding EU 

funds assigned to the concerned Member State in the amount imposed as an 

ôinfringement fineõ. However, the sanction would be a measure of last resort and the 

amount would depend  on the ability of the Member State to pay518.  

For example, this type of sanction has already been implemented in the Excessive Deficit 

Procedure (EDP) under  which secondary legislation has suspended specific funds (i.e. 

Cohesion) due to the infringement of EU legislation. This requires the ECOFIN Council  to 

confirm a recommendation by the Commission.  This disciplinary sanction adopted under 

the EDP, however, depends on a failure to meet budget ary objectives instead of a breach 

of EU values519. The effectiveness of this sanction would depend on how heavily Member 

States rely  on EU funds. It would also mainly affect those who benefit from EU -funded 

projects rather than the infringing authorities . Moreover, the EU would need  specific 

legal entitlement to adopt financial sanctions.  Another limitation of these sanctions is 

whether they have a real dissuasive power or whether they would cause more resistance 

to comply. This effect has been studied in legal and political research. A possible way 

around th ese shortcomings could be to imposing these sanctions as a temporary measure 

until the Member State amends its conduct to meet the requirements under the common 

values of Article 2 TEU520. 

Monitoring can also be ensured through the European Statistical System (ESS) and the 

European statistical programme established in 2009521. This programme provides the 

framework for the development, production and dissemination of statistics 522. Under this 

programme, national statistic al authorities receive financial suppo rt and guidance523. 

Data collected under this system could serve as indicators to monitor Member Statesõ 

compliance in certain fields falling under Article 2 TEU values 524. Multiannual 

programmes are established to determine the priorities the collection of data should be 

                                                           
517 Closa, C., and Kochenov, D. (eds.), Reinforcing the Rule of Law Oversight in the European Union 
(Cambridge University Press, 2016, forthcoming). 
518 See also the Letter of the Foreign Ministers of Denmark, Finland, Germany and the Netherlands 
to the President of the European Commission (6 March 2013). The letter was also sent to the 
Presidency of the Council. 
519 Scheppele, K.L., ôEnforcing the Basic Principles of EU Law through Systemic Infringement 
Actionsõ, in Closa, C., and Kochenov, D., Reinforcing the Rule of Law Oversight in the European Union 
(Cambridge University Press, 2016); Scheppele, K.L., 2013, õWhat can the European Commission do 
when Member States violate basic principles of the European Union? The case for systemic 
infringement actionsõ, pp. 10-12. 
520 Closa, C., and Kochenov, D. (eds.), Reinforcing the Rule of Law Oversight in the European Union 
(Cambridge University Press, 2016, forthcoming).; Scheppele, K.L., ôEnforcing the Basic Principles 
of EU Law through Systemic Infringement Actionsõ, in Closa, C., and Kochenov, D., Reinforcing the 
Rule of Law Oversight in the European Union (Cambridge University Press, 2016); Scheppele, K.L., 
2013, õWhat can the European Commission do when Member States violate basic principles of the 
European Union? The case for systemic infringement actionsõ, pp. 10-12. 
521 European Parliament and Council, Regulation (EC) No 223/2009 of the European Parliament 
and of the Council of 11 March 2009 on European statistics. 
522 Ibidem, Article 13(1). 
523 Ibidem, Article 15. 
524 Butler, I., for Liberties.eu, ôHow the European Parliament can protect the EUõs fundamental 
values: An interparliamentary rights dialogue õ, 15 January 2016. 

https://www.rijksoverheid.nl/documenten/brieven/2013/03/13/brief-aan-europese-commissie-over-opzetten-rechtsstatelijkheidsmechanisme
https://www.rijksoverheid.nl/documenten/brieven/2013/03/13/brief-aan-europese-commissie-over-opzetten-rechtsstatelijkheidsmechanisme
http://ec.europa.eu/justice/events/assises-justice-2013/files/contributions/45.princetonuniversityscheppelesystemicinfringementactionbrusselsversion_en.pdf
http://ec.europa.eu/justice/events/assises-justice-2013/files/contributions/45.princetonuniversityscheppelesystemicinfringementactionbrusselsversion_en.pdf
http://ec.europa.eu/justice/events/assises-justice-2013/files/contributions/45.princetonuniversityscheppelesystemicinfringementactionbrusselsversion_en.pdf
http://ec.europa.eu/justice/events/assises-justice-2013/files/contributions/45.princetonuniversityscheppelesystemicinfringementactionbrusselsversion_en.pdf
http://ec.europa.eu/justice/events/assises-justice-2013/files/contributions/45.princetonuniversityscheppelesystemicinfringementactionbrusselsversion_en.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:087:0164:0173:en:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:087:0164:0173:en:PDF
http://www.liberties.eu/en/news/european-parliament-protect-eu-values
http://www.liberties.eu/en/news/european-parliament-protect-eu-values
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targeting 525. These priorities are aligned with the priority ar eas indicated by the 

Commission526.  

European Commissionõs Justice Scoreboard  

The EU Justice Scoreboard is part of the European Semester. The EU Justice Scoreboard 

was launched in 2013 to provide a systematic overview of the functioning of national 

justice systems so as to inform the country-specific recommendations. This is done 

specifically by monitoring and assessing the functioning of Member Statesõ justice 

systems, specifically in civil, commercial and administrative cases527. In this way, the 

Scoreboard aims to assist both the EU and Member States in achieving more effective 

justice systems for citizens and businesses. This will help to reinforce growth strategies in 

the countries concerned and for the EU as a whole528.  

The Scoreboard is an informative and comparative tool which provides òobjective, 

reliable and comparable data on the functioning of the justice systems of all Member 

Statesó529 in order to determine potential shortcomings, possible improvements and best 

practices530. The Scoreboard relies on indicators such as independence, affordability and 

ease of access of the justice system, length of proceedings, clearance rate and number of 

pending cases to present key findings and trends over time531. It is prepared by the 

Commission, using data from interna tional organisations, including the Council of 

Europe Commission for the Evaluation of the Efficiency of Justice (CEPEJ), Eurostat, the 

World Bank, World Economic Forum and the World Justice Project 532. 

From the perspective of improving compliance with or gu aranteeing Article 2 TEU 

values, the Scoreboard presents several limitations. As with other ôsoft-lawõ tools, the 

Scoreboard is not legally binding. It also deals with aspects of the judicial system that 

                                                           
525 Website of the European Statistical System, õAbout ESS. Statistical Programmesõ; European 
Commission Press Release Database, õEuropean Statistical Programme 2013-17: Quality, timely and 
efficient statistics to support European policiesõ, 21 December 2011. 
526 ESTAT, Annual W ork Programme for 2016 ð Annex 3A: Overall priorities ; ESTAT, Annual Work 
Programme 2016 ð Annex 3C: List of legal acts related to Priority Areas and ESP detailed objectives; 
European Commission, Report from the Commission to the European Parliament and the Council 
on the implementation of th e European Statistical Programme 2013-2014, COM(2015)309final (24 
June 2015). 
527 European Parliament, (2013) ôThe triangular relationship be tween fundamental rights, 
democracy and rule of law in the EU: Towards an EU Copenhagen Mechanismõ, p. 10; Moxham, L. 
and Stefanelli, J., 2013, Safeguarding the rule of law, democracy and fundamental rights: a monitoring 
model for the European Union, Bingham Centre for the Rule of Law, p. 16. 
528 Website of the European Commission Press Release Database, ôEU Justice Scoreboard: European 
Commission broadens the scope of its analysis of Member Statesõ justice systemsõ, 27 March 2013.  
529 Moxham, L. and Stefanelli, J., 2013, Safeguarding the rule of law, democracy and fundamental rights: a 
monitoring model for the European Union, Bingham Centre for the Rule of Law, p. 3. 
530 European Commission, The 2014 EU Justice Scoreboard, COM(2014) 155 final, p. 5. 
531 European Commission, Communication to the European Parliament, the Council, the European 
Central Bank, the European Economic and Social Committee and the Committee of the Regions 
ôThe EU Justice Scoreboard ð A tool to promote effective justice and growth õ, COM(2013) 160 final, 
Brussels, 27 March 2013, p. 3; European Parliament, (2013) ôThe triangular relationship between 
fundamental rights, de mocracy and rule of law in the EU: Towards an EU Copenhagen 
Mechanismõ, p. 10. 
532 Ibidem. 

http://ec.europa.eu/eurostat/web/ess/about-us/statistical-programmes
http://europa.eu/rapid/press-release_IP-11-1587_en.htm
http://europa.eu/rapid/press-release_IP-11-1587_en.htm
http://ec.europa.eu/eurostat/documents/42577/7131154/ESTAT+AWP+2016+overall+priorities+28012016/9ac8bf28-6711-4a9c-981c-ee56f0377dfe
http://ec.europa.eu/eurostat/documents/42577/7131154/AWP2016+legal+acts/9a8e7692-1989-419c-ae4b-af48bbf0a788
http://ec.europa.eu/eurostat/documents/42577/7131154/AWP2016+legal+acts/9a8e7692-1989-419c-ae4b-af48bbf0a788
https://ec.europa.eu/transparency/regdoc/rep/1/2015/EN/1-2015-309-EN-F1-1.PDF
https://ec.europa.eu/transparency/regdoc/rep/1/2015/EN/1-2015-309-EN-F1-1.PDF
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/493031/IPOL-LIBE_ET(2013)493031_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/493031/IPOL-LIBE_ET(2013)493031_EN.pdf
http://www.biicl.org/files/6758_main_report_15_11_2013_commission_consultation.pdf
http://www.biicl.org/files/6758_main_report_15_11_2013_commission_consultation.pdf
http://europa.eu/rapid/press-release_IP-13-285_en.htm
http://europa.eu/rapid/press-release_IP-13-285_en.htm
http://www.biicl.org/files/6758_main_report_15_11_2013_commission_consultation.pdf
http://www.biicl.org/files/6758_main_report_15_11_2013_commission_consultation.pdf
http://ec.europa.eu/justice/effective-justice/files/justice_scoreboard_2014_en.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52013DC0160&from=EN
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/493031/IPOL-LIBE_ET(2013)493031_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/493031/IPOL-LIBE_ET(2013)493031_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/493031/IPOL-LIBE_ET(2013)493031_EN.pdf
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impact business and investment. It does not however fully assess compliance with the 

rule of law in light of Article 2 TEU, nor is  it  relevant in evaluating democracy and 

protecti ng human rights 533. The sources it uses are based on quantitative data, but it  does 

not include a qualitative examination of key fa ctors such as independence of the 

judiciary 534. Moreover, the Scoreboard focuses on civil law matters, whereas penal, 

administrative and constitutional justice  would arguably  deserve particular  scrutiny 

from an Article 2 TEU perspective 535.  

The European Parliament has urged the Commission to establish a Justice Scoreboard in 

criminal matters and to gradually expand the scope òso it becomes a separate and 

encompassing justice scoreboard which assesses, through the use of objective indicators, 

all areas of justice, including criminal justice and all justice -related horizontal issues, such 

as the independence, efficiency and integrity of the judiciary, the career of judges and the 

respect of procedural rightsó536. It offers little information on the crucial que stion of how 

the judiciary is positioned in an overall system of separation and balance of powers. The 

situation in Hungary, for instance, was not reflected in the last Scoreboard results, 

because, by its design, it does not encompass many, if not most , of the issues which may 

reveal rule of law problems 537. This criticism is also expressed in the European Parliament 

resolution of 3 July 2013538. 

Despite these limitations of the Scoreboard, the European Parliament òsupports the aim 

to exchange best practices with a view to ensure an efficient and independent justice 

system (and) notes the importance of judicial benchmarking for cross-border mutual 

trust, for effective cooperation between justice institutions and for the creation of a 

common judicial area and a European judicial cultureó539. The European Parliament has 

praised the efforts of the Commission to òprovide measurable dataó540 and has urged the 

                                                           
533 Democracy Reporting International, ôProposals for new tools to protect EU values: an overviewõ, 
Briefing Paper 43, November 2013, p. 2. See also Butler, I., 2013, ôHow to monitor the Rule of Law, 
Democracy and Fundamental Rights in the EUõ, Open Society European Policy Institute - Open 
Society Foundations; Nielsen, N., for EU Observer, ôHungary in surprise ranking on EU justice 
scoreboardõ, 27 March 2013.   
534 Ibidem. 
535 Ibidem. 
536 European Parliament resolution of 12 March 2014 on evaluation of justice in relation to criminal 
justice and the rule of law (2014/2006(INI)), P7_TA-PROV(2014)0231, paragraphs 1-3. 
537 Democracy Reporting International, ôProposals for new tools to protect EU values: an overviewõ, 
Briefing Paper 43, November 2013, p. 2. 
538 European Parliament, Resolution of 3 July 2013 on the situation of fundamental rights: standards 
and practices in Hungary (pursuant to the European Parliament resolution of 16 February 2012) 
(2012/2130(INI), P7_TA(2013)0315, point 37: òWelcomes the Commission's proposal for a 
permanent scoreboard on justice in all 27 EU Member States as put forward by Vice-President 
Reding, which shows that safeguarding the independence of the judiciary is a general concern of 
the EU; underlines the fact that in some Member States serious concerns might be raised on these 
issues; calls for an enlargement of the justice scoreboard also to cover criminal justice, fundamental 
rights, the rule of law and democracy, as already requestedó; 
539 European Parliament, Resolution of 4 February 2014 on the EU Justice Scoreboard ð civil and 
administrative justice in the Member States (2013/2117(INI)), P7_TA-PROV(2014)0064, paragraphs 
2 and 3. 
540 European Parliament, Resolution of 4 February 2014 on the EU Justice Scoreboard ð civil and 
administrative justice in the Member States (2013/2117(INI)), P7_TA-PROV(2014)0064, paragraph 
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Commission to òtake this exercise forwardó while  trying to òavoid unnecessary 

duplication of the work of other bod iesó and basing òany comparison of national justice 

systems on objective criteria and on evidence which is objectively compiled, compared 

and analysedó, as well as taking into account òstructural peculiarities and differing social 

traditions in the Member Statesó541. For this purpose, the European Parliament 

ò[u]nderlines the role of the CEPEJ in gathering and presenting the relevant data at both 

national and regional level só calling for more cooperation between the EU Institutions 

and the CEPEJ542, the PACE and the Venice Commission543, as well as with the European 

Judicial Network in civil and commercial matters and the use of the e -Justice Portal544. 

European Commissionõs Anti-Corruption Report  

In order to improve the implementation of Member Statesõ anti-corrupt ion policies, the 

European Commission has set up an EU reporting mechanism ("EU Anti -corruption 

Report"). This mechanism, established by the Commission in 2011545, is based on the EUõs 

general right to intervene in the field of anti -corruption policies subject to the limits 

specified in Articles 67 and 83 TFEU546. These provisions  refer to the competences of the 

Union in the area of freedom, security and justice, including judicial and police 

coordination and cooperation and the mutual recognition of judgm ents in criminal 

matters, as well as the approximation of criminal laws  and the adoption of directives to 

establish minimum rules concerning the definition of criminal offences and sanctions 547. 

Corruption affects all Member States and seriously harms the economy and society as a 

whole. It may undermine democracy, damage justice and the rule of law, and undermine 

the trust of citizens in democratic institutions and processes548. Furthermore, corruption 

affects the legitimacy of national institutions and ultimat ely can have a negative impact 

on mutual trust between Member States549. Corruption can therefore also be seen as a 

                                                                                                                                                               
7. 
541 Ibidem, paragraphs 1, 4, and 8. European Parliament resolution of 12 March 2014 on evaluation of 
justice in relation to criminal justice and the rule of law (2014/2006(INI)), P7_TA-PROV(2014)0231, 
paragraphs 6 and 7. 
542 European Parliament resolution of 4 February 2014 on the EU Justice Scoreboard ð civil and 
administrative justice in the Member States (2013/2117(INI)), P7_TA-PROV(2014)0064, paragraph 
19. 
543 European Parliament resolution of 12 March 2014 on evaluation of justice in relation to criminal 
justice and the rule of law (2014/2006(INI)), P7_TA-PROV(2014)0231, paragraphs 8 and 9. 
544 European Parliament resolution of 4 February 2014 on the EU Justice Scoreboard ð civil and 
administrative justice in the Member States (2013/2117(INI)), P7_TA-PROV(2014)0064, paragraph 
20. 
545 European Commission, Decision of 6 June2011 establishing an EU Anti-corruption reporting 
mechanism for periodic assessment ("EU Anti-corruption Report") , C(2011) 3673 final. 
546 Article 67 of the TFEU stipulates the Union's obligation to ensure a high level of security, 
including through prev ention and combating of crime and approximation of criminal laws. Article 
83 of the TFEU lists corruption as one of the particularly serious crimes with a cross-border 
dimension.  
547 Articles 67 and 83 TFEU. 
548 European Commission, Report from the Commission to the Council and the European 
Parliament, EU Anti -Corruption Report , 3 February 2014, COM(2014) 38 final. 
549 Ibidem. 
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http://ec.europa.eu/dgs/home-affairs/e-library/documents/policies/organized-crime-and-human-trafficking/corruption/docs/acr_2014_en.pdf
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threat to values of democracy, the rule of law and fundamental rights set out in Article 2 

TEU550. 

The EU Anti -corruption Report thus seeks to promote high anti -corruption standards 

across the EU. By highlighting problems and good practices, this mechanism allows 

periodic assessments of Member Statesõ efforts in this area with a view to foster political 

will, help to step up anti -corruption effort s and reinforce mutual trust. It is aimed at 

identify ing EU trends, gathering comparable data, stimulating peer learning and put ting  

forward recommendations for further compliance with EU and international 

commitments 551. 

The EU Anti -corruption Report is pre pared with the support of a group of experts in 

collaboration with existing oversight mechanisms. These include the Council of Europe 

Group of States against Corruption (GRECO), the OECDõs Working Group on Bribery 

and the Mechanism for the Review of Implem entation of the UN Convention against 

Corruption (UNCAC), averting possible duplication 552. 

The Commission released the first Anti -corruption Report in February 2014553. It is 

focused on a number of cross-cutting issues of particular relevance to the EU level, as 

well as selected issues specific to each Member State highlighted in country analyses. The 

report also provides cross-cutting and country specific recommendations. While the 

recommendations are not legally binding, their follow -up is to be monitored in  

subsequent reports554. 

This first EU Anti -corruption Report  revealed that much more needs to be done by all 

Member States. It confirmed that across the EU there are systematic corruption risks and 

governance failings555. It remains to be seen how effective this mechanism will be in 

practice to trigger concrete reforms in the Member States. Some NGOs have noted that, 

despite EU efforts in the fight  against corruption , this remains a concern in some Member 

States556. For instance, the 2014 Special Eurobarometer on Corruption 557 showed that out 

of 27,786 respondents, 76% thought that corruption is widespread in their country.  The 

countries where there is a higher perception on corruption being endemic are Greece 

                                                           
550 European Commission, Decision of 6 June2011 establishing an EU Anti-corruption reporting 
mechanism for periodic assessment ("EU Anti -corruption Report") , C(2011) 3673 final; 
Communication from the Commission to the European Parliament, the Council and the European 
Economic and Social Committee, ôFighting corruption in the EU õ, COM(2011) 308 final, 6 June 2011; 
Commission Decision of 28 September 2011 setting up the Group of Experts on Corruption , OJ C 
286, 30 September 2011. 
551 European Commission, Decision of 6 June2011 establishing an EU Anti -corruption reporting 
mechanism for periodic assessment ("EU Anti-corruption Report") , C(2011) 3673 final. 
552 Communication from the Commission to the European Parliament, the Council and the 
European Economic and Social Committee, ôFighting corruption in the EU õ, COM(2011) 308 final,  6 
June 2011, pp. 3-4. 
553 European Commission, Report from the Commission to the Council and the European 
Parliament, EU Anti -Corruption Report , 3 February 2014, COM(2014) 38 final. 
554 European Parliament, 2013, ôThe triangular relationship between fundamental rights, democracy 
and rule of law in the EU: Towards an EU Copenhagen Mechanismõ, p. 60. 
555 See, for instance, the website of Transparency International ð EU Office. 
556 Ibidem. 
557 European Commission, Special Eurobarometer 397, Corruption (February 2014). 
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(99%), Italy (97%), Lithuania, Spain and the Czech Republic (95%), Croatia (94%), 

Romania (93%), Slovenia (91%) and Portugal and Slovakia (90%)558. Finally, the limited 

scope of the report may be criticised to the extent that it does not cover EU institutions.  

 

2.2 Overview of mechanisms  in EU foreign policy ( External 

dimension ) 

The EU is under a legal obligation to promot e the values on which it is based in its 

external policies (Article 3(1) TEU and Article 3(5) TEU) 559. On 25 June 2012, the EU 

adopted its first ôStrategic Framework on Human Rights and Democracyõ560. This 

framework  primarily aims to enhance the effectiveness and consistency of EU external 

action, and specifically mentions as number of priorities such as the promotion of the 

universality of human rights.  

In 2015, the Council of the EU highlighted that the EU remains committed to 

implementing the entire human rights and democracy agenda as reflected in the 2012 

Strategic Framework for Human Rights and Democracy. The EU will continue to 

promote and defend the universality and indivisibility of all hu man rights in partnership 

with countries from all regions, in close cooperation with international and regional  

organisations, and with civil society. The EU will ensure a comprehensive human rightsõ 

approach to preventing and addressing conflicts and cris es. It will further mainstream 

human rights in the external aspects of EU policies in order to ensure better policy 

coherence, in particular in the fields of migration, trade and investment, development 

cooperation and counter terrorism 561. 

Since its adoption in 2012, the Strategic Framework and Action Plan have been largely 

implemented and notable achievements include the adoption of new EU guidelines on 

human rights. However, one may regret that the accompanying ôAction Plan on Human 

Rights and Democracy 2012-2014õ562 barely refers to the rule of law even though Article 

21 TEU sets out that the rule of law must not only be respected, but is also supposed to 

underpin all aspects of the external policies and actions of the EU563.  

                                                           
558 Ibidem, p. 6. 
559 Article 3(1) TEU reads as follows: òThe Union's aim is to promote peace, its values and the well-
being of its peoplesó; Article 3(5) TEU reads as follow: òIn its relations with the wider world, the 
Union shall uphold and promote its values and interests and contribute to the protection of its 
citizens. It shall contribute to peace, security, the sustainable development of the Earth, solidarity 
and mutual respect among peoples, free and fair trade, eradication of poverty and the protection of 
human rights, in particular the rights of the child, as well as to the strict observance and the 
development of international law, including respect for  the principles of the United Nations 
Charteró. 
560 Council of the EU, ôEU Strategic Framework and Action Plan on Human Rights and Democracyõ 
(25 June 2012). 
561 Council of the EU, õCouncil conclusions on the Action Plan on Human Rights and Democracy 
2015-2019õ, (20 July 2015), p. 3. 
562 Council of the EU, ôEU Strategic Framework and Action Plan on Human Rights and Democracyõ 
(25 June 2012). 
563 Pech, L., 2016, The EU as a global rule of law promoter: the consistency and effectiveness challenges, 
Asia Europe Journal, Springer, Vol. 14, Issue 1.  
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A new ôAction Plan on Human Rights and Democracy for the period 2015-2019õ564, 

adopted by the Council of the EU on 20 July 2015, reaffirms the EU's commitment to 

promote and protect human rights and to support democracy worldwide. However, only 

three action items out of 32 are related to the external promotion of the rule of law via EU 

support for the justice sector, transitional justice and setting up of anti -corruption 

bodies565. 

With respect to the effectiveness and consistency of EU external action as regards the rule 

of law, three main problems may be highli ghted: (i) the lack of clarity on what exactly the 

EU is seeking to promote; (ii) the lack of an effective framework enabling the EU to take 

stock and subsequently monitor rule of law adherence in any particular country and (iii) 

the lack of a more integrated approach, which has led to a certain degree of disconnection 

between the external and internal policies and instruments dedicated to the upholding 

and promotion of EU values 566. 

 

2.3 International m onitoring and reporting mechanisms within the 

framework of the Council of Europe and the UN mechanisms  

All EU Member States are members of the Council of Europe and of the United Nations. 

As such, they are subject to the monitoring mechanisms set up by these organisations to 

defend and prom ote democracy, the rule of law and fundamental rights 567. For the 

purposes of avoiding any duplication, any current or future EU mechanism should take 

into account the roles of each of the Council of Europe, EU and UN mechanisms.  

Within the Council of Europ e, there are five main bodies which fulfil this mission: the 

European Commission for Democracy through Law (the Venice Commission); the 

Commissioner for Human Rights; the European Committee for the Prevention of Torture 

and Inhuman or Degrading Treatment o r Punishment (CPT); the European Commission 

against Racism and Intolerance (ECRI); and the Parliamentary Assembly Committee on 

the Honouring of Obligations and Commitments by Member States of the Council of 

Europe (PACE Monitoring Committee) 568. The UN has three mechanisms to supervise the 

situation of fundamental rights in Member States: the Universal Periodic Review (UPR); 

the Special Procedures, which have a thematic or country-based approach; and the 

Human Rights Treaty Bodies System, which oversees the enforcement of the nine core 

human rightsõ treaties569. Not all EU Member States have ratified all of these treaties and 

their additional protocols; hence, not all of them are subject to the surveillance of these 

mechanisms570.  

                                                           
564 Council of the European Union, ôCouncil conclusions on the Action Plan on Human Rights and 
Democracy 2015-2019 õ (20 July 2015).  
565 Pech, L., 2016, The EU as a global rule of law promoter: the consistency and effectiveness challenges, 
Asia Europe Journal, Springer, Vol. 14, Issue 1. 
566 Ibidem. 
567 Moxham, L. and Stefanelli, J., 2013, Safeguarding the rule of law, democracy and fundamental rights: a 
monitoring model for the European Union, Bingham Centre for th e Rule of Law, p. 10. 
568 Ibidem, p. 6. 
569 Ibidem, p. 7. 
570 Ibidem, p. 10. 
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The above tools share the following characteristics571: 

¶ Monitoring is periodic; although it can also be triggered as a consequence of a 

request, information or a complaint.  

¶ Monitoring is carried out through information gathering, including country 

visits, exchanges with other stakeholders (NGOs, civil society, experts) and desk 

research. The information gathered through these mechanisms is also used by the 

EU mechanisms reporting on the situation of democracy, the rule of law and 

fundamental rights 572. 

¶ The assessment of the gathered information usually entails a dialogue between 

the concerned Member State and the body carrying out the monitoring.  

¶ Regardless of the form of the outcome document resulting from the assessment 

(report, opinion, communication, issues paper), it generally contains a set of 

recommendations to be taken into account by the Member State concerned. 

¶ Most of the mechanisms do not have a legally binding force, with the exception 

of the PACE Monitoring Committee which can sanction the Member States 

failing to implement the rec ommendations. This sanction consists of a resolution 

and/or recommendation of non -ratification of the credentials of the 

parliamentary delegation of the Member State concerned or the annulment of 

ratified credentials. Where persistent non-compliance is observed in a Member 

State, this can lead to withdrawal from the Co uncil of Europe and the suspension 

of representation rights.  

 

All EU Member States are subject to the mechanisms described above573. This offers 

sufficient data on the situation of democracy, rule of law and fundamental rights at 

Member State level. The EU could benefit from a synthesised summary of information, 

analysis and recommendations produced by existing Council of Europe mechanisms, in 

order to avoid overlap and duplication. This would als o be particularly useful for UN 

level reports given their breadth of coverage 574. 

Nevertheless, at EU level there are insufficient  coordinated efforts  to use this 

information in a targeted way in  order to monitor and follow -up on situations in Member 

States, while at the same time òavoiding duplication and fostering synergyó and 

òensuring coherenceó with the work of these organisations. The Council of Europe has 

also invited the EU to strengthen i ts support in ensuring better implementation of 

Council of Europe recommendations and findings within its Member States, and to 

provide specific interventions complementing the Council of Europe regular in -depth 

monitoring 575. 

                                                           
571 Ibidem, pp. 8-10. 
572 For instance, the EU Justice Scoreboard and the Annual Reports on the situation of fundamental 
rights. See Section 2.1.4 of this Research Paper. 
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575Council of Europe, Summary report  on Co-operation between the Council of Europe and the 
European Union, CM(2015)66 final, 29 April 2015.  

http://www.biicl.org/files/6758_main_report_15_11_2013_commission_consultation.pdf
http://www.biicl.org/files/6758_main_report_15_11_2013_commission_consultation.pdf
http://www.coe.int/t/der/docs/EU/2015cm66%20fin_EN.pdf


 

PE 579.328 104 

It would be beneficial for the EU to capitalise on the weakness of the Council of Europe 

and UN bodies, namely, enforcement/follow -up. The EU can employ different tools of 

enforcement (e.g. political influence, EU legislation and case-law) that these international 

bodies, for the most part, cannot use576.  

There seems to be scope therefore for closer collaboration between the EU and the 

Council of Europe and the EU bodies to facilitate the monitoring of compliance with 

Article 2 TEU within the EU. Based on this data, the EU can gather the objective and 

impartial evidence it needs to exert political pressure on Member States577. 

 

2.4 Interplay between relevant actors  

2.4.1 Coordination among EU institutions and with international actors  

The principle of sincere cooperation between the EU institutions is founded upon Article 

13(2) TEU which states that ò[t]he institutions shall practice mutual sincere 

cooperationó578. Article 295 TFEU also provides that the ò[t]he European Parliament, the 

Council and the Commission shall consult each other and by common agreement make 

arrangements for their cooperationó579. Under this same provision, these arrangements 

may take the form of interinstitutional agreements , which may be of a binding nature 580. 

This cooperation can also be in the form of joint declarations, as well as exchanges among 

the Institutions, in writing or orally 581. 

Coordination among the EU institutions also responds to the principle of institutional 

balance, which the Court referred to in the 1958 Meroni judgment 582. According to this 

principle, each of the institutions has to act within the scope of its competences as 

provided in the Treaties , and respect the other institutions in the exercise of their 

respective powers583.  

This balance of pow er between the EU institutions  has evolved throughout the years: 

from the bi-polar foundation of the Union based on the Commission and the Council, to 

the reinforcement of the powers of the European Parliament through successive Treaty 

changes, to consolidate the balanced tripod structure EU institutions form today 584. 

The mechanisms reviewed in this section reflect the operationalisation of these principles 

of coordination and institutional balance  not only for  example in articulating Article 7 

                                                           
576 Moxham, L. and Stefanelli, J., 2013, Safeguarding the rule of law, democracy and fundamental rights: a 
monitoring model for the European Union, Bingham Centre for the Rule of Law, p. 10. 
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monitoring model for the European Union, Bingham Centre for the Rule of Law, p. 10. 
578 Article 13(2) TEU. 
579 Article 295 TFEU. 
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TEU mechanisms but also in ôsoft lawõ tools, such as the Commissionõs Rule of Law 

Framework. However, in general terms, soft -law mechanisms tend to be under the 

control of  a leading actor (institution or body) , allowing cooperation with other players. 

Nevertheless, this option depends ultimately on the discretion of the leading actor.  

A similar observation can be made as regards the relationship between the EU and other 

international actors. The EU has the competence to òconduct the common foreign and 

security policyó of the Union585 and to conclude agreements with international 

organisations in this field 586. The Treaty of Lisbon created the figure of the High 

Representative of the Union for Foreign Affairs and Security Policy  as the principal 

representative of the EU in its international relations 587. This consolidated the EU as an 

actor in the international arena 588. As mentioned in Section 2.2, the EU also acts as an 

international promoter and advocate of the core values of Article 2 TEU589. In these 

matters, the EU cooperates with other international actors with competences and the 

mandate to uphold democracy, the rule of law and fundamental rights.  

Specifically, as outlined  in Section 2.3, the UN and the Council of Europe also have 

monitoring and reporting mechanisms  in place. Some of the EU tools examined in this 

study do foresee the cooperation of the EU with, for instance, the CEPEJ or the Venice 

Commission (i.e. EU Justice Scoreboard, Commission Rule of Law Framework). 

However,  as described in sections 2 and 4, an enhanced and strengthened relationship 

with these international bodies and a more structured reliance on the information 

collected through international monitoring mechanisms  could lead to enhanced 

monitoring  of Member Statesõ compliance with Article 2 TEU values. 

 

2.4.2 National actors  

While the scope of this research is limited to EU level instruments and tools for 

upholding the EU value s set out in Article 2 TEU, Member States are primarily 

responsible for ensuring respect for democracy, the rule of law and fundamental rights. 

Under Article 5 TEU, òthe limits of Union competences are governed by the principle of 

conferraló. This means that where the Treaties have not conferred upon the Union certain 

competences, these remain with the Member States590.  

It can therefore be construed that Article 2 TEU simply proclaim s values that are common 

to all Member States. All Member States are assumed to have a system of checks and 

balances based on the tripartite separation of powers to ensure that democracy, rule of 

law and fundamental rights are protected and respected 591. The added value of Article 7 
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