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Abstract

This Research Paper provides an overview of the existing EU mechanisms which
aim to guarantee democracy, the rule of law and fundamental rights within the EU
itself, as set in Article 2 TEU. It analyses the scope of these mechanisms, the role of
EU institutions and other relevant actors, and identifies gaps and shortcomings in
the current framework. The Research Paper also includes illustrative casestudies
on several key challenges, including the limits of infringement actions in
addressing the threats to judicial independence in Hungary; the shortcomings of
the Cooperation and Verification Mechanism in Bulgaria; and the consequences of
a weak fundamental rights proofi ng of the Data Retention Directive. The Research
Paper briefly examines the monitoring mechanisms existing at international level,
including the UN and the Council of Eur ope before considering how the EU
institutions interact to protect and promote Article 2 TEU values and the role of
national authorities and individuals in fulfilling this objective. An analysis of the
impact of the gaps and shortcomings identified in this Research Paper is also
offered, with a particular focus on the principle of mutual tr ust, socio-economic
development and fundamental rights protection. The impact on mutual trust is
discussed in an illustrative case-study on the consequences of the unequal
enforcement of the European Arrest Warrant framework decision. Finally, the
ResearchPaper proposes and assesses a set of vertical and horizontal options in
order to overcome these gaps and shortcomings
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Executive summary

Existing mechanisms to protect EU values

Different mechanisms and processes exist at EU level topromote, protect and safeguard

EU values laid down in Article 2 TEU , in particular, democracy, the rule of law and

fundamental rights 1. These include legally binding mechanisms such as Article 7 TEU,

which allows relevant EU institutions to act i n s
serious breachd of EU val ues b yseriausaMlepersiseent St ate or
breach of EU values laid down in Article 2 TEU; and the traditional infringement

procedure set out in Articles 258 to 260 of the TFEU. There are also nonbinding or soft

law tools, including annual reports prepared by EU institutions covering matters related

to Article 2 TEU values3. In 2014, both the European Commission and Council introduced

two new additional mechanisms: the Commission adopted a new Rule of Law

Framework4 and the Council committed itself to organising a new annual rule of law

dialogue between Member State$. Data on respect for democracy, rule of law and

fundamental rights in Member States is also collected by other international

organisations including the Council of Europe (CoE) and the United Nations (UN), to

which all EU Member States are parties. This data is used as a basis for monitoring

Member Statesd complianc® with Article 2 TEU value
Limitations of the current framework

Developments in some Member States have led to criticism regarding the EUS ability to

act upon serious threats or breaches of EU valuesby Member States Relevant examples

include the situation of Roma minority rights in France in the summer of 2010, the

measures adopted by Viktor Orb8ndés government in H
independence of the judiciary, as well as the non-respect for constitutional court

judgments in Romania in 20127. A number of non-governmental organisations,

academics, foreign ministers, international organisations and representatives of EU

institutions have stressed the need to address the limitations of the current EU

framewor k, in particular to prevent any Obacksl i di
States that have recently acceded the EU.

LArticle 2 TEU reads o0The Union is founded on the value
democracy, equality, the rule of law and respect for human rights, including the rights of persons
belonging to minorities. These values are common to the Member States in a society in which
pluralism, non -discrimination, tolerance, justice, solidarity and equality between women and men
prevail 6.

2 For a full analysis of these provisions see Section 2.1.2 of this Research Paper.

3 For a full analysis of these tools see Section 2.1.3 and 2.14 of this Research Paper.

4Eur opean Commi s s i o nAnewd= R@auewadrict@adiréngthen the Rule of Lawd o f
19 March 2014, COM(2014 158 final/2.

5 Council of the European Union, Conclusions of the Council of the EU and the Member States
meeting within the Council on ensuring respect for the rule of law of 16 December 2014.

6 For more information on these mechanisms see Section 2.3 of this Research Paper.

7"7Re di n gThe BV .and thé Rule of Law 8 What next?0 , S p e e c Imtre ot Europgean Pdiey
Studies on 4 September 2013, SPEECH/13/677
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Impact

The impact of the limitations of the existing EU mechanisms to promote and pr otect
Article 2 TEU values can be assessed in political, social and economic terms. First, this
can have a negative impact on mutual trust among Member States. If a Member State is
taking actions threatening Article 2 TEU values, which may affect their cit izens living in
this Member State and crossborder knock-on effects, and the EU mechanisms are unable
to address this situation, other Member States, businesses and EU citizens may question
the trustworthiness of that Member State and of the EU system as awhole. This could
undermine the legitimacy of the EU mechanisms to uphold Article 2 TEU values. For
instance, the uneven implementation of the European Arrest Warrant in Member States
results in the non-execution of these warrants. This had a cost of EUR215 million
between 2004 and 2008

At the same time, socic-economic studies show that societies in which democracy, the
rule of law and fundamental rights are guaranteed and respected tend to attract more
investment and benefit from higher social and economic welfare standards®. There is also
a correlation between Article 2 TEU values and the financial market, which is most
visible during financial crises. For instance, the ECB, the IMF and the EU Commission
have jointly urged Greece to consider rectifyin g not only its economic shortcomings, but
also its rule of law deficit 10,

Finally, the limited ability of EU mechanisms to sustain Article 2 TEU values has an
impact on fundamental rights. According to 2015 data from the European Court of
Human Rights, the three fundamental rights more commonly violated in EU countries
are the right to a fair trial, the right to timely proceedings and the right to legal
remedies!l. These are also fundamental rights intrinsically related to democracy and the
rule of law since one of their underlying core principles is the right of access to justice,
which entails the right to fair and timely proceedings 12

Remaining concerns

Despite the body of EU instruments and processes to uphold Article 2 TEU values,

serious concerns remain with respect to their eff
Law Framework was activated for the first time in response to the constitutional crisis in

Poland13. While it is too early to evaluate the effectiveness of this mechanism in

addressing Article 2 TEU crises, efforts at EU level so far seem to have fallen short of

effectively ensuring Member Statesd fullt compl i anc
8European Parl i ament ar yReRgng thaBurogean3reestWaraedp. 2 01 3, 6]

9 Olson, M., 1993, Dictatorship, democracy, and developmérnerican Political Science Review; and

Ol son, M., 2000, 6Power and Prosperity: Outgrowing Con

Basic Books, New York

10 Wennerstrom, E. & Valter; A, 2015, The Rule of Law in Times of Financial Crises: How EU Rule of Law
Correlates with the MarkeScandinavian Studies in Law, Vol. 60, p. 395 et seq.

11E Ct HYiglatiaghs by Article and respondent State. 2015 .

12\Wennerstrém, E., and Valter, A, 2015, The Rule of Law in Times of Financial Crigeldow EU Rule of
Law Correlates with the MarkeScandnavian Studies in Law, Vol. 60, pp. 621-622

BBrunsden, J., f deaked# Timmemmans éetter td Warsaved,, Jahuary 2016.
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seem to have deterred parties having won parliamentary elections from engaging in

6constitutional capt ur sydtemsticalljavieakgni national cvetks ch aim t o
and balancesin order to entrench their power and implement what has been labelled
6l 1l iberal4 &Blgendasdt edition of the Council ds ro

November 2015 did not lead to any concrete measures to address some of the challenges
identified above. The dialogue left it largely to Member States to identify their own
shortcomings and advance solutions through a confidential process of self-reflection 15,

Proposed solutions

Against this background, officials, academics and civil society groups have proposed a
range of solutions. A number of these proposed solutions, which aim to review existing
provisions and mechanisms, empower existing institutions, and/or establish new ones,
are listed below?6:

Measures that would require Treaty change

1 Compulsory exit proposal: Amending the Treaties to include a new provision
which would enable the expulsion of any Member State having systematically
and repeatedly infringed EU values. The Treaties currently only foresee
voluntary withdrawal from the EU 17,

1 Amending Article 51(1) of the EU Charter of Fundamental Rights:  This Article
establishes that its provisions only bind national authorities when they are
implementing EU law, and this proposal suggests to make all fundamental rights
odirectly applicable in the Me mber St ateso,
judicial review (Article 47 of the Charter)1s,

1 Amending Article 7 TEU: Article 7 could be rewritten to foresee a more balanced
inter -play between the Council and the European Parliament and lower decision -
making thresholds.

1 Reverse Solange doctrine: This proposal suggests enabling national courts, in a
situation where human rights are systematically violated in their own Member
State, to invite the CJEU to consider the legality of national actions in light of
Article 2 TEU. The CJEU currently lacks the jurisdiction to do so1°.

I Creation of a new EU institution : Establishing a new EU monitoring body, a

6Copenhagen Commi ssiond tasked with monitoring

14 Mdller, J-W., 2013,Safequarding Democracy inside the EU. Brussels and the Future of the Libergl Order
Transat |l antic Academy Paper Ser i elBow tozbaild am iliberd . , for EU (
democracy in the EUD 8 January 2016.

15 Butler, I., for Liberes EU, 8 The Rul e of Law Dialogue: 56Lde&8s for Fu
December 2015.

16 Kochenov, D. and Pech, L., 2015Monitoring and Enforcement dhe Rule of Law in the EU: Rhetoric

and Reality European Constitutional Law Review, vol. 11, issue 3, p. 526.

17 Closa, C., and Kochenov, D. (eds), Reinforcing the Rule of Law Oversight in the European Union

(Cambridge University Press, 2016, forthcoming).

18BRe di n ¢grhe EW and théRule of LawdWhatnext?2d , Speech/ 13/ 677, 4 September
19Von Bogdandy, A., et al, 2012,Reverse SolangeProtecting the Essence of FundameRalhts against

EU Member States#9 Common Market Law Review, p. 489.
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TEU values?0. Alternatively, this task could be delegated the Council of Europ e 6 s
Venice Commission?L,

Horizontal options (_ addressed at all Member States)

T I mprovement of t he Council &s a A nset aof Rul e of
recommendations, which do not entail legislative changes, have been made to
i mprove t he Coun clogueB2sTheseueksentiadlyf relate daovehodsing
a specific topic and increasing the time for the dialogue, as well as requesting
Member States to prepare O6country fichesd base
UN and t he Counci l of Eur o p éeringa thd bcountry
recommendations resulting from the dialogue with proposals to address these. A
seminar could also be held prior to the dialogue to determine the issues to
discuss and facilitate the preparation of Member States. A public follow -up
system to monitor compliance with the recommendations could also be set up23.

1 New inter -parliamentary dialogue fostered by the European Parliament : This
new dialogue could take the form of a bi-annual cycle of dialogues between the
LIBE Committee and the counterpart nati onal parliamentary committees 24,

1 New monitoring cycle to be established via an Inter -institutional Agreement
(Il1A) : This proposal aims to ensure better coordination between the Commission,
the Council and the European Parliament. The agreement among these
institutions could take a similar form to the initiative on Better Regulation. This
IIA would set up a new monitoring cycle on Member State compliance with
Article 2 TEU, involving other actors, such as the EU Fundamental Rights
Agency?s. It would include a scoreboard to be used to determine the activation, if
need be, of vertical options.

20 Kochenov, D., Pech, L. (2015Up hol ding the Rule of LawPreArickhe EU: On t
7 Procedure8 as a t i mjHuropeandpiversity Instititee WorkinggHapers,di r ect i on
Department of Law, p. 10.

21 Buquicchio, G., President of the Venice Commission, Speech at theAssises de la Justi@onference

o0 n WiHat role for Justice in the European Union6 or gani sed by the European Comi
November 2013.

2Butl er, | ., fTloer rule Lof lve diatogue: five edeas foib future EU presidencies 6 ,

December 2015; Butler, I., for ESharp,6 Wary EU government s Q@tDecemberf i r st right
2015.

2Butl er, I ., fTloer rule Lof lave dialogue: sfive edegs foib future EU presidenciesd ,

December 2015; Butler, I., for ESharp,6 Wary EU government s Q@tDecemberf i r st ri ght
2015.

24 Butler, I., for Libertie s . e u,Ho2w) 1t6h,e 8Eur opean Parl i ament can protect
values: An interparliamentary rights dialogue 0 .

25 European Parliament, Resolution of 10 June D15 on the situation in Hungary, (2015/2700(RSP)),

P8 TA-PROV(2015)0227 paragraph 12; European Parliament resolution of 2 July 2013 on he

situation of fundamental rights: standards and practices in Hungary (pursuant to the European

Parliament resolution of 16 February 2012) (2012/2130(INI)), P7_TA(2013)0315 paragraph 79;

European Parliament, Report on the situation of fundamental rights: standards and practices in

Hungary (pursuant to the European Parliament resolution of 16 February 2012) (2012/2130(INI)),

PE 508.211v040; Re d i n gThe BEW.and thé Rule of Law d What next?d , ee&hpat the Centre for

European Policy Studies on 4 September 2013, SPEECH/13/677 Letter of the Foreign Mi nisters of

Denmark, Finland, Germany and the Netherlands to the President of the European Commission (6
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https://www.rijksoverheid.nl/documenten/brieven/2013/03/13/brief-aan-europese-commissie-over-opzetten-rechtsstatelijkheidsmechanisme

Vertical options (aimed to address a situation in a particular Member State):

1 Systemic infringement actions : This option primarily entails a new approach
under the existing infringement procedure on the basis of which the Commission
would present a 6bundled of infringement <cases
clear picture of systemic non-compliance with Article 2 TEU. This option could
include subtracting any EU funds that the concerned Member State may have
been entitled to receives,

T I mprovement of the Commi ssi oWihautleRisldtivee of Law Fr
changes, this mechanism could be amended to introduce more clarity in the
criteria and benchmarks which govern th e activation of the framework. More
transparency as regards the dialogue to be held between the concerned Member
State and the Commission, including the public
issued by the Commission, may also be recommended”’.

1 Empowerment of national actors : This option would entail launching EU -
funded capacity-building programmes targeted at national courts, civil society
organisations and other institutions to better protect democracy, the rule of law
and fundamental rights in Member State$8. Setting up new financing
programmes would however most likely require legislative change.

Assessment of options

Since no instruments are available to precisely and scientifically quantify the costs of non-
adherence or the benefits of adherence todemocracy, the rule of law, and fundamental
rights, the quantitative estimates presented in this Research Paperrelate only to
immediate economic costs of the selected options.Social, political and economic gains
that can be achieved through the application of the proposed options are assessed in
terms of addressing the negative impacts observed in the situations where Article 2 TEU
values have not been fully respected. These can affect specific groups of stakeholders or
society at large, as well as the eonomies of the Member States and the EU as a whole.

All the options proposed have the potential to contribute to a better economic

development, better access to democracy and fundamental rights and increase in trust

between Member States, the citizens and the EU institutions. While some differences

among the options regarding the economic, social and political dimensions have been

noted, at this stage there is no clear indication that one of them is preferable compared to

the others. Some options may entail higher costs than others. For instance, while the
improvement of the Councildés annual rule of | aw di
immediate costs of EUR 2.9 million annually, empowering national actors through an

March 2013).

%Scheppel e, K. L., 6Enforcing the Basic Principles of
Actions?d, in Closa, C Reinforeing th ButehokLave @versigbt.in the Eutapean

Union (Cambridge University Press, 2016); Scheppele,K.L., &hat Can the European Commission

Do When Member States Violate Basic Principles of the EUuropean Union? The Case for Systematic

Infringement Actions & contri but iAssises deddustic2613 at t he

27 Kochenov, D. and Pech, L., 2015Monitoring and Enforcement of the Rule of Law in the EU: Rhetoric

and Reality European Constitutional Law Review, vol. 11, issue 3,511-540.

28Butler, I, forE-Sharp,6 Wary EU gover nment s ,Deceimber 2015rpp.tlallr i ght s t al ks ¢
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EU-funded capacity building programme could cost EUR 330,000 per Member State. No

foreccas of costs has been made in relation to improv
Framework, since these costs would depend on the number and severity of the issues to

be addressed by this instrument. A combination of horizontal and vertical options would

arguably be more effective than applying just one of the options.
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1 Introduction

The European Parliament has initiated a Legislative Own -Initiative Report (L-INI) on the

establishment of an EU mechanism on democracy, the rule of law and fundamental

rights. ThisL-INlwas triggered by the European Parliamentds
on the situation in Hungary 2°. In this Resolution, the European Parliament urged the

European Commission to

o[ € tarry out an impartial, yearly assessment on the situatiofumdamental

rights, democracy and the rule of law in all Member States, indiscriminately and
on an equal basis, involving an evaluation by the EU Agency for Fundamental
Rights, together with appropriate binding and corrective mechanisms, in order to
fill existing gaps and to allow for an automatic and gradual response to breaches
of the rule of law and fundamental rights at Member State level; instruct its
Committee on Civil Liberties, Justice and Home Affairs to contribute to the
development and elaba@t of this proposal in the form of a legislative ewn
initiative report to be adopted by the end2daf15];, 6

In December 2015, the European Parliament reiterated this call in another Resolution
regarding the situation in Hungary 3%

As stated in Article 1 Treaty of the European Union (TEU)32, the Member States confer on
the Union competences to attain the objectives they have in common The adoption of

legally binding norms on the basis of the European treaties has given rise to mutually

interdependent legal relations linking the EU and its Member States with each other 33,
Furthermore, the EU legal structure is based on the fundamental premise that Member

States share a set of common values on which the EU is fonded, as stated in Article 2
TEUS34 These core values include democracy, the rule of law andrespect for fundamental

rights. Under Article 49 TEU 35, only States which respect these values and are committed
to promoting them may apply to become a member of th e EU.

29 European Parliament, Resolution of 10 June 2015 on the situation in Hungary, (2015/2700(RSP)),

P8 TA-PROV(2015)0227 paragraph 12.

30 Ibidem

31 European Parliament, Resolution of 16 December 2015 on the situation in Hungary

(2015/2935(RSP))P8 TA-PROV(2015)0461

2Article 1 TEU: 0By this Treaty, the High Contracting
European Union, hereinafter called 6the Uniond on which
attain objectives they have in common. This Treaty marks a new stagein the process of creating an

ever closer union among the peoples of Europe, in which decisions are taken as openly as possible

and as closely as possible to the citizen. o

33 See CJEU (Full Court), Opinion 2/13, Opinion of the Court (Full Court) of 18 December 2014
ECLI:EU:C:2014:2454.paragraphs 1670168.

34 Article 2 TEU: The Union is founded on the values of respect for human dignity, freedom,

democracy, equality, the rule of law and respect for human rights, including the rights of persons

belonging to minorities. These values are common to the Member States in a society in which

pluralism, non -discrimination, tolerance, justice, solidarity and equality between women and men

prevail.

35 Article 49 TEU:6 Any European State which respects the values
committed to promoting them may apply to become a member of the Union. The European
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At its most basic level, democracycan be defined as a form of government in which the
supreme power is vested in the people and exercised by them directly or indirectly
through a system of representation usually involving periodically held free electionsss.
Rule of lawcan be rudimentarily understood as thesituation in which everyone, including
national institutions, submit to, obey and are regulated by law 37. Fundamental rightsare
the group of rights inherent to all human beings 38 These will be examined in-depth in
Section 2.1 of this Research Paper.

In recent years, serious concerns have been raised with respect ttsome EU Member
Stated adherence to the values laid down in Article 2 TEU. A number of national
governments have for instance implemented a number of legal changes which may be
viewed as not compatible with EU values such as the rule of law. Individual Member
St at es d drenpther HU waluesshave knock-on effects on the EU as a whole. This
relates to the all-affected principlelinked to the inter-penetration and mutual
interdependence between Member State$®. This mutual -dependence occursat two levels
0 among EU citizens and Member States. Firstly, every EU citizen has an interest in not
being faced with an illiberal Member State in the EU, since that Stateis in a position to
participate to the definition of the general political directions and priorities of the EU via
the European Council and the adoption of EU legally binding acts via the Council of the
EU. As such, it will at least indirectly participate in governing the lives of all EU citizens.
If one or more Member States change their standards regarding the rule of law or
democracy, this necessarily and automatically affects the decisions in and by other
Member States as well.

This all-affected principleelates to the principles of mutual trust , solidarity and sincere
cooperation. Regarding the first of these principles, every Member State is equally
interested in ensuring that other Member States do not free-ride, which would

undermin e the genuine nature of the EU and the internal market4°. The interdependency
between the Member States works in such a way that the EU requires Member States to
safely presume that every single one of them is at least as good as any other in terms of
democracy, human rights and rule of law standards 4. Thus, as highlighted by the Court
of Justice of the EU (CJEU) in its Opinion 2/13, under the premise of mutual trust,

Parliament and national Parliaments shall be notified of this application. The applicant State shall
address its application to the Council, which shall act unanimously after consulting the
Commission and after receiving the consent of the European Parliament, which shall act by a
majority of its component members. The conditions of eligibility agr eed upon by the European
Council shall be taken into account.

The conditions of admission and the adjustments to the Treaties on which the Union is founded,
which such admission entails, shall be the subject of an agreement between the Member States and
the applicant State. This agreement shall be submitted for ratification by all the contracting States in

accordance with their respective constitutional require.
36 Oxford Law Dictionary, Cambridge Dictionary, Merriam -Webster Dictionary.
37 bidem

38 UN, World Conference on Human Rights, Vienna Declaration, (25 June 1993), Part I, paragraph 5.

39 Closa, C., and Kochenov, D. (eds.),Reinforcing the Rule of Law Oversight in tf®iropean Union
(Cambridge University Press, 2016, forthcoming).

40 Closa, C., and Kochenov, D. (eds.),Reinforcing the Rule of Law Oversight in the European Union
(Cambridge University Press, 2016, forthcoming).

41 |bidem
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Member States infer that these values, as set in Article 2 TEU, will bedrecognised and,
therefore, that the | aw of the EUZthat i mplements

In addition to th e principle of mutual trust, Member States are expectedto cooperate

among themselves and with the institutions of the European Union in order to uphold

Article 2 TEU values. Taking into account that under the all-affected principlean action

taken by a certain Member State may impact all other Member States and their citizens, it

is in the best interest of al | of them to &sincer
proactively address those situations in which a threat to the core values of the Union and

its stability may have emerged3. This principle of sincere cooperation is closely inter-

related to the principle of solidarity, which is also one of the core values in Article 2

TEU44,

Moreover, while this Research Paper does notspecifically focus on this matter, the

questionoft he EU®ds ext er n glbbal promeotei ob deindcracy,,the eule of a

law and fundamental rights, is also relevant. I ndeed, the EUGs external
authority can beundermined if the EU does not live up to its self-proclaimed adherence

to its own values at home. This has potentially wide reaching consequences. Firstly, this

raises the problem of the potential di sconnect bet ween the EUG6s inter
policies and mechanisms dedicated to the promotion of its foundational values (for
example,a di sconnect between the Commi ssionds internal
EUGOs external s t which toguses, byf cordarase enohurkan rights and

democracy). Critics have argued that such a disconnecion exists, which has ledin turn to

repeated accusations of 6doubl e standar dsd and 8
countries%s, Secondl vy, a problem of i ncoherence bet ween
themselves may be noted?4t. This may give the impression of a piecemeal, insufficiently

integrated approach and a reluctance of the EU to subject itself to any meaningful

external and independent monitoring as regards its own compliance with EU values 47.

Democracy, the rule of law and respect for fundamental rights are v alues common to all
Member States and Article 2 TEU recognisesthis48. While it can be argued that Article 2
TEU is vague in the sense that neitherdefines the fundamental values it proclaims nor
does it make clearthe obligations they entail for Member States, the core substance of the
principles of democracy, the rule of law and respect for fundamental rights may be
derived from other provisions of EU primary law or EU secondary legislation as well as
other EU primary materials and internati onal law instruments 49, In light of this and

42 CJEU, Opinion 2/13 of the Court (Full Court) of 18 December 2014, ECLI:EU:C:2014:2454,
paragraph 168.
43 Article 4(3) TEU.

“4Article 2 TEU provides in its second sentence that: 0
States in a society in which pluralism, non-discrimination, tolerance, justice,solidarity and equality
bet ween women and men prevaildé (emphasis added).

45 Pech, L., 2016The EU as a global rule of law promoter: the consistency and effexts/challengesia
Europe Journal, Springer, Vol. 14, Issue 1.

46 |bidem

47 |bidem

48 Muller, J.W, 2013, Safeguarding demoaw inside the EU. Brussels and the future of liberal grder
Transatlantic Academy, Paper Series, No. 3.

49 For more information see Section 2.
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taking into account the increasing challenges to protect and promote these valuesoutside
but also within the EU , key institutions and actors at all levels of governance, but also
citizens, representative associdions and the civil society at large have all called to ensure
that the EU and its Member States uphold the values laid down in Article 2 TEU 50,

Structure of this Research Paper

Considering the challenges and the shortcomings highlighted above, the European

Parliament, in June 2015, on the basis of a legislative owninitiative (L -INI), called on the

Commission to establish éan EU mechanism on democracy, the rule of law and

fundamental rights in order to better ensure compliance with and enforcement of the

Charter and Treatiesbd and instructed t he i nvol ve
Liberties, Justice and Home Affairs for this purpose>l. This Research Paper has been

drafted in support of the European Added Value Assessment that accompanies the L-INI.

It ther efore supports any future legislative process, which requires that any legislative act

be justified in accordance with the principles of subsidiarity and proportionality 52 In

making such determination, an impact assessment of the proposed act shall be cared

out to conclude whether the objective oft he act o0can be better achieved
This has to be justified by oqualitati wve and, wher

The aim of this Research Paper istherefore to contribute to the European Added Value
Assessment part of the L-INI process by ascertaining the need for a new EU mechanism
to uphold democracy, the rule of law and fundamental rights , and if so, the potential
added value of such a mechanism.

To this end, Section 2 of this Research Paperexamines the existing EU legal and policy

framework on democracy, the rule of law and fundamental rights based on desk research

and consultation with Senior Experts 54 and key stakeholders. This Section includes in

particular, t he Eur opean Commi ssi on 0 sadoRedline20ld¢fandc aw Fr amew
the dialogue held between Member States in the Council with the view of promoting a nd

safeguarding the rule of law 6. The Research Paper also examines the respective roles of

the different institutions at EU level and the interplay between the EU, the Council of

Europe (including the remaining issue of EU accession to European Convention on

Human Rights) and the UN in this area, as well as the role played by national authorities,,

S5FRA, 2TBelE8ropead Union as a Community of values: safeqguarding fun damental rights in
times of crisisd .

51 European Parliament, Resolution of 10 June 2015 on the situation in Hungary, (2015/2700(RSP)),
P8 TA-PROV(2015)0227 paragraph 12.

52 Article 5 TEU and Protocol (No 2) on the Application of the Principles of Subsidiarity and
Proportionality .

53 Article 5 of Protocol (No 2).

54 Laurent Pech, Professor of European Law and Head of the Law and Politics Department of
Middlesex University (London) and Erik Wennerstrom, Director General of the Swedish National
Council for Crime Prevention ( Brottsférebyggande radéBra).

S5European Co mmi s si on, Co dmwil Eramewod o stéengthen the Rule of Lawd o f
19 March 2014, COM(2014) 158 final/2.

56 Council of the European Union, Conclusions of the Council of the EU and the Member States
meeting within the Council on ensuring respect for the rule of law of 16 December 2014.
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including national courts . The Research Paper also encompasses the perspective of EU
citizens and residents, including a review of the case-law of the CJEU on the rights
inherent to EU citizenship . It also briefly addressesthe external dimension of the topic of
this Research Paperby looking at the EU as an exporter ofvalues.

Section2.1.3provides a criticalas sessment of the Eur opeaadi
Law Framework according to the following criteria: relevance, comprehensiveness,
effectiveness, efficiency, objectivity, impartiality, accountability, clarity and transparency.

Section 4 of the Research Paperidentifies key shortcomings and gaps in the current EU
framework in order to establish possible steps that the EU could take towards bridging
the identified gaps. To illustrate these gaps and their impacts, four case-studies have been
carried out to provide an in -depth understanding of several examples of specific
shortcomings in the EU framework , the related social, economic and political impacts on
individuals, companies, Member States and the EU itself. These casestudies were
selected following desk research and consultation with the Senior Experts and the
European Parliament, with the primary aim of exploring different types of shortcomings
both at Member State and EU levels as well as how the existing EU mechanisms may be
used.

Section 5 provides an analysis of possible options to remedy the identified gaps . This
includes an assessment of solutions proposed by different stakeholders, including EU
institutions, academics, civil society groups as well as an assessment of thepotential
added value at EU level of establishing a new EU mechanism on democracy, the rule of
law and fund amental rights. The social, economic and political costs and the benefits of
the proposed solutions are analysed.
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Table 1 below provides an overview of the key concepts that will be discussedin Section 2 of this Research Paper and which is dedicated to the
main mechanismswhich are currently in force to uphold Article 2 TEU values. The elements of these core values are also listed inTable 1.

Table 1 Key concepts

Article 2 TEU Rule of Law Fundamental Rights
values

A Separation and sfhel | Legaliy 1 Universal
legislative, executive and judiciary: each

branch can independently carry out its own T Legal certainty T Indivisible

respective function) 1 Prohibition of arbitrariness of the executive  { Interdependent

A Ilndependence of th ¢ |ndependentandimpartial court s 1 Interrelated

A Pluralistic system of political parties and ¢ Effective judicial review including respect

CEEMEREE eI ENEAE i Fundamental rights have been divided into
A Accountability and g gqualiybefore the law three generations:

A Free, independent f Firstgener ati on human

A Respect for political rights :gﬂz) are fundamentally civil and political

9 Secondgeneration human rights are
economic, social and cultural rights.

f Thrd-gener ati on human
rights) are fundamental rights which have
been recognised in the latest times including,
for instance, the right to self-determination,
the right to a healthy environment and the
right to data protection.
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Article 7 TEU
and the
Commi s s
Rule of Law
Framework

Systemic

0Situati

threat to

on

the

S wher e
Member State are taking measures or are

rule of

law

(Commission Rule of Law Framework) :

t

tolerating situations which are likely to
systematically and adversely affect the
integrity, stability or the proper functioning

of the

secur e
examples are provided of what might

satisfy

institutions and
mechanisms established at national level to

t he . uSbree genéral

t

political, institutional

a Member State as such, its constitutional

structure, separation of

independence
judiciary or its system of judicial review
including constitutional justice where it
exists, must be threatenedfi for example,

as a result of the adoption of new measures

or

he

the safeguard

t hr e stiheo

and/or legal order of

impartiality

powers,

of

the
the

or of widespread administrative practices
of public authorities and lack of domestic

redr®ss.

0

SEur opean
58 |bidem p. 7.

Co mmi

SSi

o M, newEd) ramoewarkaaastreingshen tiée Rule of Law 6

Clear risk of a serious breach (Article 7(1)
TEU):

The concept of risk was introduced by the Nice
Treaty to allow the Union to take preventive
actonanditi s t herefore a ¢
the Union | &gdhelrisksnus goe
beyond specific situations & unlike individual
infringements & and concern a more systematic
problem®o. However, as a risk, it remains
owithin the real m ohe
requirement for it to
contingent risks®é%. This mechanism allows the
EU to send a warning signal to an offending
Member State before the risk materialises into
a breach and positions the EU institutions in a
constant surveillance mode to prevent this
from happening 62

of 19

Serious and persistent breach (Article 7(2)
TEU):

This concept comes from public international

law and has been widely discussed in
international instruments 3. It requires the risk
to have actually materialisedé4 To determine
the seriousness of the breach a variety of
criteria will have to be taken into account,

including the purpose and the result of the

breach. The result of the breach might concern
any one or more fundamental values.
However, a simultaneous breach of several
values could evidence the seriousnessof the
breachts. The persistence of the breach
requires, by definition, that it has lasted some
length of time. However, the fact that a

Member State has repeatedly been condemned
for the same type of breach over a period of
time by an international court such as the
ECHR or by non-judicial international bodies

such as the Parliamentary Assembly of the
Council of Europe or the United Nations

Commission on Human Rights and has not

March 2014, GOM(2014)

59 European Commission, Communication from the Commission to the Council and the European Parliament on Article 7 of the Treaty on European Union -
Respect for and promotion of the values on which the Union is based, /* COM/2003/ 0606 final */, point 1.4.

60 |bidem point 1.4.1.
61 lbidem point 1.4.2.
62 |bidem
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demonstrated any intention of taking practical
remedial action is a factor that could be taken
into accountss,

63 European Commission, Communication from the Commission to the Council and the European Parliament on Article 7 of the Treaty on European Union -
Respect for and promotion of the values on which the Union is based, /* COM/2003/0606 final */, point 1.4.

64 Ibidem point 1.4.2.

65 Ibidem point 1.4.4.

66 Ibidem point 1.4.3.
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2 EUlegal and policy framework

Key findings

1 Article 2 TEU provides that democracy, rule of law and fundamental rights are values
which are common to the EU Member States and ones on which the EU is based.
However, Article 2 TEU does not explicitly define these notions nor does it elaborate on
the obligations they entail for Member States. Their meaning and scope can
nevertheless be deduced from EU law and policies pertaining to democracy, rule of law
and fundamental rights.

1 There are many mechanisms at EU and international levels which aim to guarantee and
promote democracy, the rule of law and fundamental rights.

1 A variety of actors tend to be involved in these mechanisms, with different
competences and mandates. However, the principle of sincere cooperation binds both
EU institutions and Member States.

1 The caselaw of the CJEU has been essential in consolidating fundamental rights and
the rights inherent to EU citizenship.

1 Within the EU, one may distinguish between the mechanisms which are enshrined in
the Treaties (Article 7 TEU, the infringement procedure laid down in Articles 258 -260
TFEU, and the peer review mechanismladdown i n Article d@w
mechanisms, which can be themselves divided between two categories: First, there are
soft-law mechanisms of a general scope which aim to address all Member States equally
(the Commi ssionds Rule tdhfe LCoownEi & &e waaarnk
dialogue). Second, there are softlaw mechanisms of limited scope, either because they
address a specific topic (fundamental rights, corruption and effectiveness of justice
systems) or because they address a specific countr (the Cooperation and Verification
mechanism).

1 Gaps and shortcomings have been identified for all of these mechanisms, including the
high thresholds required to trigger the mechanism (Article 7 TEU), a lack of clarity
regarding the concepts used andt ri ggeri ng factors (Co
Framework), excessively limited scope (annual fundamental rights reports, EU Justice
Scoreboard, CVM, etc.) or lack of legally binding outcomes (peer reviews of Article 70
TFEU, anti-corruption report).

i Three crosscutting issues underlie all of these limitations: (1) lack of clarity, (2) lack of
coherence and consistency and (3) relative uncertainty on the extent of EU powers and
the respective role of the main EU institutions when it comes to guaranteeing
compliance with Article 2 TEU values at Member State level.

This section provides an overview of the existing EU legal and policy instruments that
may be used to monitor and assessMember State compliance with the values laid down
in Article 2 TEU such as democracy, the rule of law and fundamental rights. It provides a
brief description of these instruments and highlights their main limitations.

While the main focus is on the protection of values within the borders of the EU, this is an
issue that cannot be analysed entirely independent | y from the EUds role in
these values abroad, as set out in Article 21 TEW”. This section therefore also briefly

67Article 21 TEU reads as foll ows: 0The Union's action o1
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describes EU instruments dedicated to the external promoti on o f  fulhdamerddl 6 s
values. It provides a broad overview of relevant bodies and mechanisms of the Council of
Europe and the United Nations as well as national mechanisms.

2.1 Overview of existing EU mechanisms (Internal dimension )

2.1.1 EU values

(i) Article 2 TEU

6The Union i s fuwesd @spettfahuman dignityv, kdedom, democracy, equality ,
the rule of law and respect for human rights , including the rights of persons belonging to
minorities . These values are common to the Member States in a society in which pluralism, norn
di scrimination, tolerance, justice, s ol i d &ndlet
2TEU

Article 2 TEUS8 sets out the values upon which the European Union (EU) is founded on.
These values, which include democracy, the rule of law and respect for fundamental
rights , are common to all Member States.

The first symbolic references to these values wereincluded in the preamble of Maastricht
Treaty in 1992 which asserts that Me mb e r St ates confirm oOtheir att
principles of liberty, democracy and respect for human rights and fundamental freedoms

and of t he Aricle # TBU and Aatisle 107(2) TEC subsequently assigned to

theEUds foreign and security policy and the EC&s p
respectively, the same objective of developing and consolidating democracy and the rule

of law as well as respect for human rights. Article 6(1) TEU of the 1999 Amsterdam

Treaty statest hat o0The Union is founded on the principles:s
for human rights and fundamental freedoms, and the rule of law, principles which are

common to the Member States. The current text of Article 2 TEU (exArticle 6(1) TEU)

was modified by the Treaty of Lisbon, adding human dignity, equality and the rights of

persons belonging to minorites t o t hi s | i st and renanf@adhet hese prir
Treaty of Lisbon reiterated that t hese values are common to the Member Statesvhile also

the principles which have inspired its own creation, development and enlargement, and which it
seeks to advance in the wider world: democracy, the rule of law, the universality and indivisibility
of human rights and fundamental freedoms, respect for human dignity, the principles of equality
and solidarity, and respect for the principles of the United Nations Charter and international law.
The Union shall seek to develop relations and build partnerships with third countries, and
international, regional or global organisations which share the principles referred to in the first
subparagraph. It shall promote multilateral solutions to common problems, in particul ar in the
framework of the United Nations. o

68 Treaty on European Union and the Treaty on the Functioning of the European Union, O.J.
2012/C 326/01 (26 October 2012).

69 Pech, L., 2009, The Rule of Law as a Constitutional Principle of the European Unlean Monnet
Working Paper Series No. 4/2009.
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r e f e r raisaocipty in whicld pluralism, non -discrimination, tolerance, justice, solidarity
and equality between women and men prevail .

The promotion of the Article 2 TEU values remains one of the main aims of the EU 6 both

internally and abroad?. Within the EU, compliance with EU values and their promotion

is also a legal obligation for the Member States In principle, Member States should

refrain from acting in a way that could jeopardise this aim either though positive or

negative actions’. In case of adseri ous and persistent breach by
Article 2 TEU values, Article 7 TEU allows the Council of the EU to suspend certain

rights of a Member State, including voting rights in the Council of the EU. Regarding the

external dimension of the EU, Article 3( 5) TEU establishes that oin its
wider world, the EU shall uphold and promote its values and interests and contribute to
the protection of its citizensdé. The coherent pron

democracy, the rule of law and respect for fundamental rights inside the EU is a key
factor for external actors in considering the EU asa legitimate actor and fostering trust72.

The scope of Article 2 TEU

The EU may only act within the limi ts of its competences conferredby the Treaties and,

as stated in Article 4(2) TEU?3, must respect national identities of Member States, inherent

in their political and constitutional structures. This at i on al identityd clause
invoked by the Member States chdlenging the validity of an EU act or as a justification

for a failure to fulfil obligations under EU law74 Under this clause, it might be argued

that it is the competence of Member States to design instruments to uphold Article 2 TEU

values.

Nevertheless, the values of Article 2 TEU inform the way the EU pursues its objectives,
and how EU institutions exercise their powers 75. Member Statesare also oblig ed to dassist

70 Article 3(1) and (5) TEU.

MTEdi tori al comment s, 6Safeguardingls Bodhething finellg s i n the M
happeni ng?GomméWMarket Lavk Revieve135628.

72 Article 21 TEU; Pech, L., 2016The EU as a global rule of law promoter: the consistency and effectiveness

challengesAsia Europe Journal, Springer, Vol. 14, Issue 1.

BArticle 4(2) TEU provides: 6The Union shall respect t
Treaties as well as their national identities, inherent in their fundamental structures, political and

constitutional, inclusive of regional and local self -government. It shall respect their essential State

functions, including ensuring the territorial integrity of the State, maint aining law and order and

safeguarding national security. In particular, national security remains the sole responsibility of

each Member State.

“lLeczykiewicz, D., for U KTheChatiosdl identitvt dlaose @il thelE&lw Bl o g, 0
Treaty: a blow to supremacy of Union law? § 21 June 2012.

BvSee, for instance, C o u n &Guidelines fon methedoloficar stepset@abbe Uni on , 0
taken to check fundamental rights compa®i biDoict.y in th

10140/11, 18 May 2011; and EuropeanCo mmi s si on, Commi s si o nOp&dtiendl f Wor king P
Guidance on taking account of Fundamental Rights in Commission Impact Assessmentsd

(SEC(2011)0567), 6 My 2011. These examples were mentioned in the Editorial comments,
6Safeguarding EU valued®d!l Bnsbmet Mienmdpef i rBalaltyeshappening?”
Common Market Law Review. 619.
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each other in carrying out t &% Tkhis duty lofi sitnberef | ow fr om
cooperation is not confined to areas falling under EU law. Likewise, Article 7 TEU, the

prevention and sanctions mechanism for Article 2 TEU violations, is not confined to the

scope of application of EU law?7. The EU is mandated to use Article 7 TEU if a Member

State is in a persistent breach of the fundamental values also in matters where Member

States act autonomously. EU primary law therefore does not exclude the provisions of

Article 2 TEU from its supervisory task nor does it restrict the C J E Ujrisdiction in

relation to Article 2 TEU78. EU primary law bestows a strong and multi -layered mandate

on the Union to ensure that Article 2 TEU values are observed in each Member Staté®.

The lack of definitions in Article 2 TEU#® could lead to diffi culties in determining when

Article 2 TEU is breached. Any EU oversight o $ervavice ofbAeticle 2S5t at esd ob
TEU would seem therefore to require @urther articulation of its substance. 681 Some

definitional issues relating to Article 2 TEU are discussedbelow.

Defining democracy, the rule of law and respect for fundamental rights

The concepts of democracy, the rule of law and fundamental rights may be said to be
dynamic if not 6 f a mo u s | y conedpts, svhogeebdundaries may remain relatively
unclear®2 In the European Treaties, these concepts araisually mentioned together, which

at the very least shows their interconnection and interdependence in the context of the

EU legal framework. Accordingly, any debate on how to strengthen Member Stat e s 0
compliance with Article 2 TEU should start from the premise that democracy, the rule of

law and fundamental rights are mutually reinforcing principles whose relationship may

be described as triangularss,

There is however some disagreement among stakeholders concerning which of the se
three values may be considered the most fundamental one. For the European Union

76 Article 4(3) TEU.

77 European Commission, COM/2003/0606 final, Communication from the Commission to the

Council and the European Parliament on Article 7 of the Treaty on European Union - Respectfor

and promotion of the values on which the Union is based 15 October 2003,p. 7.

BEdi torial comment s, 6Safeguardi ngls Bodhething finellg s i n the M
happeni ng?6omm@ Market Lavb Reviewp. 621.

79 Hillion, C., 2016, Overseeing the rule of law in the European Union. Legal mandate and nSi&fsS

European Policy Analysis, Vol. 1, pp. 1-2.

80 See COREPERdoc 10168on Council Conclusions on fundamental rights and rule of law and on

the Commission 2012 Report on the Application of the Charter of Fundamental Rights of the

European Union, 10168/13, 29 May 2013, @i nt 9. See al so Address by Ireland®
Disability, Older People, Equality and Mental Health, Kathleen Lynch TD at the 4 t Annual FRA

Symposium: Promoting the Rule of Law in the EU, 7 June 2013, Vienna, p. 63 Ireland then held the

Pres dency of the EU Council. See the Editorial comment s,
Statesdl s somet hing fi nal | ¢ommanpgviarkehliamRe?iép. G120 15] 52

8lEdi tori al comment s, 6Safeguar di ngls somethwng finalle s in the M
happening?d, Common Mar ket Law Revi ew, Vol . 52, No. 3,

2 FRAME, Zoid4) cal anal ysi s of t he E U GaBzatianoohtbee pt ual i zat i c
concepts of human rights, democracy and rule of lawd , p. i i i .

83 This relationship is examined in detail in a study published by the European Parliament, 2013,

ohe triangular relationship between fundamental rights, democracy and rule of law in the EU:

Towards an EU Copenhagen Mechanismé p. 59.
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Agency for Fundamental Rights (FRA), human rights should be considered the
overarching concept. For t he Commi s s i, thedverarchirg cohagept tvould e
appear to be the rule of law, while other stakeholders may feel that democracy is the glue
that binds the three elements together4 The new Rule of Law Framework established by
the European Commission however considers the values of Article 2 TEU from the
perspective of the rule of law 8,

This debate may nonethelessbe largely unnecessary to the extent that Article 2 TEU
values are inextricably linked. The fundamental freedoms of expression and association
are the preconditions for political pluralism and democratic process, whereas democratic
control and separation of powers are essential to sustain an independent judiciary and
the rule of law, which in turn are required for effective protection of human rights 8. This
should also be taken into account when looking at a long-term solution to ensure full
compliance with these values within the EU.

(i) Democracy

Democracy in the Member States takes a variety of forms including direct versus
representative democracy. Nevertheless, democracy is commonly based on the principle
of equality among people entitled to political self -determination 87,

Various international documents, including recognised international soft law, offset out
the core components of democracy. In 2004, the UN Gereral Assembly adopted a
resolution settingout seven Oessenti als el ementsd of

1 Separation and balance of power 8 the legislative, executive and judiciary power
are distributed in such a way to ensure that each branch can independently carry
out its own respective function;

Independence of the judiciary;
A pluralistic system of political parties and organisations;
Respect for the rule of law;

Accountability and transparency ;

= =4 =4 -a -2

Free, independent and pluralistic media;

84 Democr acy Re por t i nkgom Icammignrem #otactionn Buhdameidtal values in EU
Member Statesd , Report on an expert roundtabl e ow,
Berlin, 30 January, 2014.

8SEur opean Commi ssi o nAnewdEd Framewadrkctastrengihen tide Rule of Lawd o f

19 March 2014, COM(2014) 158 final/2, pp. 34.

86 Regulation (EC) No 1889/2006 of the European Parliament and of the Council of 20 December
2006 on establishing a financing instrument for the promotion of democracy and hu man rights
worldwide, OJ (2006) L 386/1, Recital 8 of the Preamble.

8"Eur opean Par | Tha tnenguiar, relaBoBshi® hetweéen fundamental rights, democracy
and rule of law in the EU: Towards an EU Copenhagen Mechanismd , p. 33.
88Democracy r epor tilmenatibnaltcensensast éseential lelemeréis of democracy
(Report, October 2011), p. 5.
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http://democracy-reporting.org/files/dri_whi-report_roundtable.pdf
http://democracy-reporting.org/files/dri_whi-report_roundtable.pdf
http://ec.europa.eu/justice/effective-justice/files/com_2014_158_en.pdf
http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32006R1889
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http://www.democracy-reporting.org/files/essential_elements_of_democracy_2.pdf

1 Respect for human and political rights; e.g., freedoms of association and
expression; the right to vote and to stand in elections.

This definition does not strive to be exhaustive ; rather, its goal is to define the basic
minimal requirements necessary for a State to be considered democratic. The resolution

addresses two distinct aspects of democracy 6 ver t i c al accountability®

how a State interacts with its people and
State institutions interact and how they are constructed and organised®.

At EU level, the idea of representation is expressedin Article 10 TEU. It states that the EU
is founded on representative democracy (Article 10(1) TEU). Parliamentarianism in the
EU is adapted to its specific needs. In accordance with the basic premise of dual
legitimation, elections provide two lines of democratic legitimation in the EU. These lines
are institutionally represented by the European Parliament, wh ose legitimacy derives
from the direct elections of its Members by the totality of t he Uni onds ci
Counci l and the European Council, whose
democratically organised peoples or national parliaments (Article 10(2) TEU)%.

The principle of democracy has alsobeen interpreted and applied by the Court of Justice
of the European Union (CJEU)L The CJEU has understood this principle in a way which

is respectful of the two sources of democratic legitimacy at EU level: the Member States
and the peoples of Europe.TheCour t o f cadelaw bdffers anple evidence that the
principle of democracy is not limited to protecting parliamentary prerogatives 92, but also
encompasses other forms of governance, e.g. the achievement of consensus by social
partners®. The EU judiciary therefore has a responsibility to make sure that those other
forms of governance remain as democratic as possible Furthermore, this principle, like
all EU constitutional principles, must be read in light of societal changes The principle of
democracy at EU level has also been relied upon by the CJEU tostrengthen transparency,

89 Ibidem p. 6.

ti

O6hori

% Von Bogdandy, A., 2012, The European Lesson for International Democracy: The Significance of Articles

9to 12 EU Treaty for International OrganizationEuropean Journal of International Law 23 (2), 315
334.
99The CJEU®8s practice in this regard has been

Court of Justicelnternational and Comparative Law Quarterly/\Volume 62/Issue 02/April 2013, pp.
271-315.

92 CJEU cases such aRoquette Freres v CounciCése G138/79, Judgment of the Court of 29 October
1980Roquette Fréres v CounciECLI:EU:C:1980:249 Les Verts(Case 294/83, Judgment of the Court
of 23 April 1986, Les Verts v ParliamentECLI:EU:C:1986:16% Chernobyl(Case G70/88, Judgment of
the Court of 22 May 1990, Parliament v Councjl ECLI:EU:C:1990:21Y, and Titanium Dioxide (Case G
300/89, Judgment of the Court of 11 June 1991, Commission v Council ECLI:EU:C:1991:24%
demonstrate that the CJEU has endeavoured to protect the powers that the Treaties have conferred
on the European Parliament.

93 |In UEAPME v. Council(Case T135/96 , Judgment of the Court of First Instance (Fourth Chamber,
extended composition) of 17 June 1998 UEAPME v Council ECLI:EU:T:1998:128), the EGC stressed
that the EU principle of democracy does not oppose dialogue among social partners.
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http://ejil.oxfordjournals.org/content/23/2/315.full
http://ejil.oxfordjournals.org/content/23/2/315.full
http://journals.cambridge.org/action/displayAbstract?fromPage=online&aid=8880992
http://journals.cambridge.org/action/displayAbstract?fromPage=online&aid=8880992
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A61979CJ0138
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A61983CJ0294#text
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A61988CJ0070
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A61989CJ0300
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A61989CJ0300
http://curia.europa.eu/juris/showPdf.jsf;jsessionid=9ea7d0f130d501bdf2ff662b4db98a9597ad20f2214d.e34KaxiLc3eQc40LaxqMbN4OahuLe0?text=&docid=103900&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=34912

with the view of e nhancing the democratic legitimacy of the EU by providing sufficient
means for EU citizens to hold their representatives accountable®,

The issue of further increasing the democratic legitimacy of the EU has beendiscussed at

eachkey stage of the process of European integration.To addressthe6 de mocr ati ¢ deficit
thesis, the Masters of the Treaties have primarily sought to grant more powers to the

European Paliament and extend the areas in which it has joint decision-making powers

with the Council of EU®. Under the current EU legal framework, provisions on

demaocratic principles of EU are enshrined in Articles 9 to 12 TEU.

94 See Lenaerts, K., 20049 | n  nitnewe tdusb: Trust-enhancing principles of Community law1
Common Market Law Review 317.

%For exampl e, Article 16(1) TEU reads as foll ow: 0The
Parliament, exercise legislative and budgetary functions. It shall carry out policy -making and
coordinating functions as |l aid down in the Treatiesbo.
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(i) The rule of law

The rule of law has become adominant organisational paradigm of modern
constitutional law and is commonly recognised as a key principle at national and
international levels to regulate the exercise of public power9. The rule of law ensures that
all public authorities act within the constraints of law, in accordance with the values of
democracy and fundamental rights, and under the control of independent and impartial
courts?”.

The first judicial reference to the rule of law in the EU was made by the Court of Justicein
its judgment Les Verts Warliamen#s, which referred to the EU asa & ommunity based on
t he r ul eSinae thenl maltiple @eferences have beenmade to the rule of law in the
Treaties. Initially , these references werelargely symbolic. However, subsequent and
successive treaty amendments reinforced the constitutional significance of the rule of law
and made clear that this principle had both an internal and external dimension .

The rule of law is, for instance, a prerequisite for membership of the EU0, |t has

therefore played a significant role in the enlargement process of the EU. Theso-called
Copenhagen criteria were established in 1993 as a means of assessing whether Candidate

States were eligible to accede to the EU. They include compliance with the values in

Article 2 TEU, including the rule of law. 0 Member shi p r thegcandidaes t hat
country has achieved stabilty of institutions guaranteeing democracy, the rule of law,

human rights, respect for and protection of minorities é dand can be divided into the

following sub -criteria: respecting the supremacy of law, the separation of powers, judicial
independence, procedural fundamental rights, and taking active measures to counter

corruption 101,

On 11 March 2014, the EU Comnission issued the Communicaton 6 A new EU
Framework to strengthen the Rule of Lafhé i n which
rule of law . The definition draws on principles set out in the caselaw of the CJEU and the

European Court of Human Rights (ECtHR) and reports written by the Council of

E ur o pG@immission for Democracy through Law, better known as the Venice

Commission. The table below provi des t he EU Coeaxiraustve listoohtles non
principles enshrined 19%nandtcongaras @ toithe previéus lisi o6 o f | awd
sub-elements offered by the Venice Commission.

9% European Commission, COM(2014) 158 final/2, Communication from the Commission to the

European Parliament and the Council: A new EU Framework to strengthen the Rule of Law (19

March 2014), p. 24.

97 Ibidem

98 CJEU, Case 294/83 Judgment of the Court of 23 April 1986 Les Verts v Parliament

ECLI:EU:C:1986:166 paragraph 23.

% Pech, L., 2012/13,Rul e of |l aw as gquiding principlésseof the Euro
Institute Centre for the Law of EU External Relations Working Papers , p. 9.

100 Article 49 TEU.

101\Wennerstrém, E., and Valter, A, 2015, The Rule of Law in Times of Financial Criggdow EU Rule of

Law Correlates with the MarkeScandinavian Studies inLaw, Vol. 60, p. 622.

1Eur opean Commi s si o nAnewCEJrrramewdrk ta streng then éhe Rule of Lawd

of 19 March 2014, COM(2014) 158 final/2,p. 4.Eur opean Commi ssi onmAnewdEmmuni cati on
Framework to strengthen the Rule of Lawd of 19 March 2014, p@OM(2014) 158 fin
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http://www.asser.nl/upload/documents/2102012_33322cleer2012-3web.pdf
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2734125
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file://milieu-srv/data/Projects/1797.15%20(1588.13)%20EU%20mechanism%20on%20democracy/Working%20docs/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/AppData/Roaming/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/SSCKGMEU/European%20Commission,%20Communication%20‘A%20new%20EU%20Framework%20to%20strengthen%20the%20Rule%20of%20Law’%20of%2019%20March%202014,%20COM(2014)%20158%20final/2,
file://milieu-srv/data/Projects/1797.15%20(1588.13)%20EU%20mechanism%20on%20democracy/Working%20docs/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/AppData/Roaming/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/SSCKGMEU/European%20Commission,%20Communication%20‘A%20new%20EU%20Framework%20to%20strengthen%20the%20Rule%20of%20Law’%20of%2019%20March%202014,%20COM(2014)%20158%20final/2,

Table 2 Comparison between the rule of law -definitions of the Venice Commission and
the EU Commission103

European Commission Venice Commission

1 Legality Legality
1 Legal certainty Legal certainty

9  Prohibition of arbitrariness of the Prohibition of arbitrariness

executive

= =4 =4 -4

Access to justice before independent and
1 Independent and impartial courts impartial courts, including judicial

. S . . . review of administrative acts
i Effective judicial review including

respect for fundamental rights 1 Respect for human rights
1 Equality before the law 1 Non-discrimination and equality before
the law

According to the European Commission, the rule of law entails compliance with the six
legal principles listed above (see Table2). They stem from the constitutional traditions
common to most European legal systems and define the @re meaning of the rule of law
within the context of the EU legal order. TheEUCo mmi ssi onds understanding o
of law is similar to the understanding of the Venice Commission , but a number of minor

differences may be highlighted 104

1 The European Commission specifiesthat it is the executive branch of government
that shall be prohibited from demonstrating arbitrariness, whereas the Venice
Commission makes no such restriction;

1 The EU Commission refers to fundamental rights while the Venice Commissi on
refers to human rights;;

1 The European Commission leaves out non-discrimination as a component of the
rule of law. However, it can be interpreted that equality before the law
encompasses hondiscrimination.

Some criticism has been expressed as regards # core elements identified by the
European Commission; for example, the principle of equality before the law is usually
thought to be included in the broader notion of fundamental rights. However , the
European Commission has distinguishe d between the two in its 2014 Communication.
Other sub-components are also arguably missing from the list, such as the principle of
accessibility of the law, the principle of the protection of legitimate expectations, and the
principle of proportionality 105,

103\Wennerstrém, E., and Valter, A, 2015, The Rule of Law in Times of Financial Criggdow EU Rule of
Law Correlates with the MarkeScandinavian Studies in Law, Vol. 60, pp. 621-622.

104 |bidem p. 622.

105 Kochenov., D., and Pech, L., 2015Monitoring and Enforcement of the Rule of Law in the EU: Rhetoric
andReality, European Constitutional Law Review, vol. 11, issue 3, pp. 512540.
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The CJEU and the ECtHR have stated that the above-mentioned principles are not purely
formal and procedural requirements. They are the vehicle for ensuring compliance with
and respect for democracy and human rights. Hence, the rule of law may be said to be
a constitution al principle with both formal and substantive components 106,

(iv) Fundamental Rights

While there has been much discussion onhow the concept of fundamental rightsshould be

understood, including regarding its scope and the distinction with humanrights, there is

an internati onal consensus t hat fundament al righ
interdependent W.rdndamentalkrightsede those idh&rent to all human

beings.

The protection of fundamental rights was not explicitly inc luded in the founding Treaties

of the European Communities. The CJEU was then in the forefront of European

Community fundamental rights protection. In the 1969 Staudercase® the CJEU already
referred to fundamental rights as being part of the general principles of Community

law 109, Since then,the notion of general principles of law as guaranteed by the ECHR and
resulting from the constitutional traditions common to the Member States , has been used
extensively by the CJEU in developing its fundamental rights jurisprudence. The Treaty
of Lisbon hasalso confirmed that the protection of human rights is a founding element of

the EU and an essential component of the development of the supranational European

area of freedom, security and justicel10,

EU fundamental rights were codified in the EU Charter of Fundamental Rights (the

Charter)1L, The Charter was proclaimed at the Nice European Council on 7 December

2000 and became legally binding with the entry into force of the Treaty of Lisbon on 1

December 200912 Article 6 (1) TEU statesthat othe rights, freedoms and principles set out

in the Charter ( é 3 hal | have the same | e@iacethe@hartee as t he T
became legally binding3 the number of CJEU cases referring to the Charter ha

considerably increased!14 In particular, the number of decisions quoting the Charter has

risen from 43 in 2011 to 210 in 2014. When addressing questions to the CJEU (preliminary

WeEUr opean Commi s si onAnewCEJkrmomewbrk ta streng then ¢he Rule of Lawd

of 19 March 2014, COM(2014) 158 final/l2 p.4.Eur opean Commi ssi onmAnewdEmmuni cati on
Framework to strengthen the Rule of Lawd of 19 March 2014,,p@0OM(2014) 158 fin
107 Sheeran, S., and Sir Nigel Rodley (eds.)Routledge Handbook of International Human Rights Law

(Routledge Taylor and Francis Group, London and New York, 2013); De Schutter, O., International

Human Rights Law(Cambridge University Press, 2014); Buergerthal, T., International Human Rights

in a Nutshell(3th ed., St. Paul, Minn.: West Publishing Co., 2009).

108 CJEU, Case 29/69 Judgment of the Court of 12 November 1969 Erich Stauder v City of Ulmd
SozialamtECLI:EU:C:1969:57.

109 European Parliament, 20156 Fundament al Rights &@,n4pg h® European Uni on
110 European Parliament, 20158 Fundament a | Rights d,n4pg h European Union
111 Charter of Fundamental Rights of the European Union, OJ C 326, 26.10.2012, p. 33407.

12We bsi te of the EurBJCleadenof Buadamental Rightsd, 6

113 Article 6(1) TEU.

AF RA, Bnhi?g,the Gharter to life 6 opportunities and challenges of p utting the EU Charter

of Fundamental Rights into practice @ Copenhagen seminar report, p. 9.
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rulings) in 2014, national courts submitted 43 requests containing a reference to the
Charter1s,

The Charterds provisions ar e abddies, eofficeseahd t o t he E |
agencies with due regard for the principle of subsidiarity, as well as to the national

authorities but only when they are implementing EU law (Article 51(1) CFR)!16 The

Charter therefore binds EU institutions, bodies, offices and agencies in all activities that

fall within the scope of their respective spheres of competence. This directly limits the

competences of the Commission, the CJEU and te EU Fundamental Rights Agency (EU

FRA):

1 Competence of the Commission Under Article 51(1) of the Charter, the
Commission can only bring infringement actions for violations of fundamental
rights by Member States when they can be said to beimplementing EU law. In
2014, the Commission referred to the Charter of Fundamental Rights in 11
infringement cases. Five of the 11 caseselate to asylum and migration 117,

1 Competence of the CJEUUnder Article 51(1) of the Charter, CJEU competence is
also limited to cases in which EU law is being or has been implemented.
Therefore, human rights-based claims can be brought only on violations
concerning the implementation of EU law 128 The noti on of &i mpl ement at
however been broadly understood in the Franssorcase asdiscussed below.

1 Competence of the FRA The mandate of the Agency for Fundamental Rights is
alsol i mi t ed. The FRA was set up to oOoprovide the
offices and agencies of the Community and its Member Stateswhen implementing
Community law with assistance and expertise relating to fundamental rights in
order to support them whe n they take measures or formulate courses of action
within their respective spheres of competénce f ul 'y respect ¥ undament al
The FRA provides its services to EU institutions and national stakeholders either
at the request of these or on its own initiative 120, However, when acting on its
own initiative, it can only do so in accordance with the Multiannual Framework.
This Framework specifies thematic areas in a five-year framework, which fall
broadly under different chapters of the Charter of Fundam ental Rights!2L The
FRA may nevertheless carry out tasks not limited to these specific themes if
requested by EU institutions.

ISEur opean Co dtaf Waking Bgcumént on the application of the EU Charter of
Fundamental Rights in 20140 , of 8 May 2015, SWD(2015) 99 final.
1I6F RA, Bontizg,the Gharter to life & opportunities and challe nges of putting the EU Charter
of Fundamental Rights into practice § Copenhagen seminar report, p. 6.

117 European Commission, Report from the Commission to the European Parliament, the Council,
the European Economic and Social Committee and the Committee of the Regionsii 2014 report on
the application of the EU Charter of Fundamental Rights , COM(2015) 191 final, 8 May 2015.

118 Article 51(1) CFR.

119 Council of the European Union, Council Regulation (EC) No 168/2007 of 15 February 2007
establishing a European Union Agency for Fundamental Rights, OJ L 53, 22.2.2007, Article 2. 18
14.

120 |hidem

L21We bsi t e Ardas FVROAKD . O
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http://fra.europa.eu/sites/default/files/copenhagen-seminar-report.pdf
http://ec.europa.eu/transparency/regdoc/rep/1/2015/EN/1-2015-191-EN-F1-1.PDF
http://ec.europa.eu/transparency/regdoc/rep/1/2015/EN/1-2015-191-EN-F1-1.PDF
http://ec.europa.eu/transparency/regdoc/rep/1/2015/EN/1-2015-191-EN-F1-1.PDF
http://fra.europa.eu/sites/default/files/fra_uploads/74-reg_168-2007_en.pdf
http://fra.europa.eu/sites/default/files/fra_uploads/74-reg_168-2007_en.pdf
http://fra.europa.eu/en/about-fra/what-we-do/areas-of-work

While Article 51(1) of the Charter seems to clearly define the competences of EU

institutions, bodies, offices and agencies, it is more difficult to determine precisely when

EU Member States are bound by it22 The CJEU has nonetheless held that the Charter is a
constitutive part of 6the national constitutional
caseFranssof?3 the CJEU clarifiedt hat ©O6outsi de the scope of EU | awd
and courts remain free to apply national standards of protection of fundamental rights,

provided that the level of protection offered by the Charter, as interpreted by the CJEU,

and the primacy, unity and effectiveness of EU law are not compromised24 However,

the Court added that regarding national legislation falling out of the scope of EU law,

when the CJEU has been requested to give a prelim
guidance as to interpretation needed in order for the national court to determine whether

that |l egislation is compatible wit® the fundament a
The principal aim of the Charter is to reaffirm ¢

from the constitutional traditions and international obligations common to the Member
States, the TEU, the Community Treaties, the European Convention cn Human Rights,
the Social Charters adopted by the Community and by the Council of Europe and the
caselaw of the CIJ EU and of 12§ AceordiBgCto ArtiRlé 52(3) of the Charter,
rights in the Charter that correspond to rights guaranteed by the European Convention
for the Protection of Human Rights and Fundamental Freedoms (ECHR) have the same
meaning and scope. This does not, however, prevent EU law from granting more
extensive protection. Where the Charter rights are based on the TFEU and the TEU, they
must be exercised under the conditions, and within the limits, defined by those Treaties
(Article 52(2) of the Charter)127.

While all EU Member States are parties to the ECHR, the EU as an international body is
not itself a party. Accession of the EU to the ECHR isforeseenin the Convention itself 128,
After the CIJEU declared in Opinion 2/94 129 that the EU did not have competence to join
the ECHR30, a new provision - Article 6(2) TEU - was introduced in the TEU to provide
explicitly for the EU to accede to the ECHR In 2010 the EU Commission and the Steering
Committee for Human Rights of the Council of Europe (CDDH) start ed formal

12FRA, Bingi?g,the Gharter to life d opportunities and challenges of putting the EU Charter
of Fundamental Rights into practice @ Copenhagen seminar report, p. 6.

123CJEU, Case G617/10, Judgment of the Court (Grand Chamber) of 26 February 2013 Aklagarenv.
Hans Akerberg FransspECLI:EU:C:2013:280.

124 |bidem paragraph 29. See also Peers, S., Hervey, T., Kenner, J., and Ward, Athe EU Charter of
Fundamental Rights. A commenta(lart Publishing, Oxford, 2014) pp. 1415 et seq.

125 |bidem paragraph 19. See also Peers, S., Hervey, T., Kenner, J., and War8,, The EU Charter of
Fundamental Rights. A commenta(lart Publishing, Oxford, 2014) pp. 1415 et seq.

126 CJEU, Case 540/03 Judgment of the Court (Grand Chamber) of 27 June 200&uropean Parliament
v Councilof the European UniqrECLI:EU:C:2006:429, paragraph 38.

RIFRA, Bfnhi?g,the Gharter to life 6 opportunities and challenges of putting the EU Charter
of Fundamental Rights into practice, Copenhagen seminar report, p. 5.

128 Article 59(2) ECHR.

129 CJEU, Opinion 2/94 , Opinion of the Court of 28 March 1996 Accession by the Community to the
European Convention for the Protection of Human Rights and Fundamental Freedoms,
ECLI:EU:C:1996:140.

130 |bidem
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-540/03
http://fra.europa.eu/en/publication/2012/bringing-charter-life-opportunities-and-challenges-putting-eu-charter-fundamental
http://fra.europa.eu/en/publication/2012/bringing-charter-life-opportunities-and-challenges-putting-eu-charter-fundamental
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negotiations to facilitate this process!3.. On 10 June 2013, the Council of Europe, in

coll aboration with the EU, i ssued the oDraft revi

European Union to the Convention for the Protection of Human Rights and Fu ndamental
Fr e e d®2midofvever, on 18 December 2014 the CJEU issued Opinion 2/1333
concluding t hat o0[t] he agreement on t he
European Convention for the Protection of Human Rights and Fundamental Freedoms is
not compatibl e with Article 6(2) TEU or with Proto col No 8634 With Opinion 2/13 EU
accession to the ECHRIs still in process. The CJEUtherefore remains the final interpreter
of fundamental rights in the EU 135,

One of the main concernsis that the accession to the ECHRcould have an adverse effect
on the specific characteristics and autonomy of EU law?36,

The consequences of EU accession to the ECHR mainly pertairto the autonomy of EU
law 137, If it were to become a party to the ECHR, the EU, including the CJEU, would be
subject to review by the ECtHR, a body which is external to the EU138 The Strasbourg
Court would be entitled to review the CJEUjudgments on human rights grounds and the
CJEU would have to expressly accept guidance from the ECtHR and follow its
jurisprudence 139,

This would not however imply a major change to the place the ECtHR jurisprudence
occupies within the EU 40, While the CJEU has general jurisdiction, the ECtHR has

131 Website of the Council of Europe , Accéssion of the European Union to the European
Convention on Human Rights 6 .
BCouncil o fDrafEravised ppgreemedit on the accession of the European Union to the

accessi

C

Convention for the Protection of Human Rights and Fundamental Freedoms 6 , 47+1(2013)008rev2,

10 June 2013.
133 CJEU,Opinion 2/13 of the Court (Full Court) of 18 December 2014, ECLI:EU:C:2014:2454.
134 |bidem paragraph 258.

135 Kokott, J., and Sobotta, C., 2015Protection of fundamental rights in the European Union: on the

relatiorship between EU fundamental rights, the European Convention and National Standards of

Protection Yearbook of European Law, pp. 2-3; Nergelius, J., 2015 The accession of the EQ the

European Convention on Human Rights. A critical analysis of the Opinion of the European Court of, Justice

Swedish Institute for European Policy Studies, pp. 46-47; Halberstam, D., 20150It's the Autonomy,
Stupid!é A Modest Def ense of Opi ni on 2/ 13 on
University of Michigan, Public Law and Legal Theory Research Paper Series, Paper No. 342, p. 14.
136 CJEU, Opinion 2/13 of the Court (Full Court) of 18 December 2014, ECLI:EU:C:2014:2454,
paragraph 258.

137 Ibidem paragraphs 179200 and 258.

138 |bidem paragraph 181; Kokott, J., and Sobotta, C., 2015Rrotection of fundamental rights in the

EU Acces

European Union: on he relationship between EU fundamental rights, the European Convention and
National Standards of Protection Year book of Eur opean Law,; Wennerstr®°m,

European Convention on Human Rights & the creation of a European Legal Space for Human

Rights?d 1in Ner gel i us, Hdman Rights ¢h cdbternpsrary Europears lsaw n |,

Swedish Sudies in European Law, Vol. 6 (Hart Publishing, 2015).

139 Kokott, J., and Sobotta, C., 2015Protection of fundamental rights in the European Union: on the
relationship between EU fundamentalghts, the European Convention and National Standards of
Protection Year book of European Law; Wennerstr®°m,

E.,

E. , 6 E

Convention on Human Rights 6t he creati on of a European Legal Space

Nergelius, J., and Kristoffersson, E.,Human Rights in contemporary European La8wedish Studies in
European Law, Vol. 6 (Hart Publishing, 2015).
140 Kokott, J., and Sobotta, C., 2015Protection of fundamental rights ithe European Union: on the
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specialised jurisdiction 14! and remains the main interpreter of fundamental rights in

Europe!42 Should the CJEU decide to contradict the jurisprudence, it should do so with a

strong and persuasive justification 143 however, this has not happened to date!44 Under

Article 52(3) of the Charter, its meaning and scope shall be interpreted according to the

ECt HR& s | ur.iHeweven the @JEW: has discretion on whether to take thiscase

law into account4si n accordance with Article 6(2) TEU whic!
shall not affect the Union6s c¥dnrprehbttmebaing as def i ne
the CJEU relies and refers to the jurisprudence of the ECtHR as a reliable source when

construing and implementing fundamental rights 147, and does not so to the casdaw of

the EU General Court, the EFTA Court or national courts148 Furthermore, Article 6( 3)

TEU states thato Fundament al rights, as guaranteed by the
shall constitute gener al “prheijuigpiudencedf theoBCtHR he Uni on' s
may therefore generally be used in the enforcement of the EU ChartersC

The coregpondent mechanisfCRM) envisioned under the Accession Agreement of the EU
to the ECHR raises related issued$5t. Under this mechanism, individuals would be able to

bring actions against Member States directly before the ECtHR for infringements of the
ECHR in implementing EU legislation 152 The EU would be held accountable together
with the concerned Member Statels3 0 T permit the ECtHR to rule on such a question
would be tantamount to conferring on it jurisdiction to interpret the caselaw of the Court
of J ul% tThecCJEJ stated in its Opinion 2/13 that it would be necessary for the

relationship between EU fundamental rights, the European Convention and National Standards of

Protection Yearbook of European Law, pp. 2-6.

141|bidem p. 6.

142 1bidem

143 bidem

144 bidem p. 7.7

145 Ibidem pp. 4-6; Nergelius, J.,2015,The accession of the EU to the European Convention on Human

Rights. A critical analysis of the Opinion of the European Court of JuSiwedish Institute for European

Policy Studies, pp. 46-47.

146 Article 6(2) TEU.

147 Kokott, J., and Sobotta, C., 2015Protection of fundamental rights in the European Union: on the

relationship between EU fundamental rights, ti®iropean Convention and National Standards of

Protection Yearbook of European Law, pp. 4-6.

148 |bidem p. 7.

149 Article 6(3) TEU.

150 Kokott, J., and Sobotta, C., 2015Protection of fundamental ghts in the European Union: on the

relationship between EU fundamental rights, the European Convention and National Standards of

Protection Yearbook of European Law, p. 4; Nergelius, J., 2015The accession of the EU to the European

Convention on Human Rights. A critical analysis of the Opinion of the European Court of J$stiedish

Institute for European Policy Studies, pp. 46-47.

151 CJEU, Opinion 2/13 of the Court (Full Court) of 18 December 2014, ECLI:EU:C:2014:2454,

paragraphs 2150 248.

152 |hidem Wennerstr®°m, E. , 06EU accession to tdtlee European C
creation of a European Legal Space for Human Rights?86
Human Rights in contemgrary European LawSwedish Studies in European Law, Vol. 6 (Hart

Publishing, 2015).

13Wennerstr°m, E. , 6EU accession to t hdthe &eatiomgfean Convent
a European Legal Space for Human Ringkh HwnammRightsin Ner gel i us,
contemporary European LaBwedish Studies in European Law, Vol. 6 (Hart Publishing, 2015).

154 CJEU, Opinion 2/13 of the Court (Full Court) of 18 December 2014, ECLI:EU:C:2014:2454,
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Court to intervene in this mechanism regarding both primary and secondary legislation.

This would be done in a similar way as when the CJEU intervenes in preliminary rulings

under EU law. The CJEU would therefore intervene before the ECtHR issues a decision

and without the need for the exh austion of domestic remedies. Thi s i s required ofor
purpose of ensuring the proper functioning of t he
preserve the powers of the EU and its institutions, as required by Article 2 of Protocol No

8 EULSS,

EU accession tothe ECtHR could also threaten the principle of mutual trust among EU
Member States, according the CJEWS The EU is founded on the assumption that all of
its Member States have set in place safeguards to uphold the common values of the
Union, particularly in areas pertaining to the area of freedom, justice and security’5”. The
ECHR does not however set out such anobligation of mutual trust. EU accession would

therefore entail that Member States would have to ensure among themselves, and not
only towards the other Contracting Parties, that other legal systems sufficiently safeguard
fundamental rights 158

Mutual trust among Member States could also be at risk under the Bosphorusioctrine 159,
Under this doctrine, the ECtHR is competent to monitor the acts of Member Stateswhich
relate to fulfill ing their obligations as members of other international organisations 160,
This includes verifying that the concerned measures protect fundamental rights at least in
an equivalent way to the Convention 161, However, the Bosphorusdoctrine is only

applicable if international obligations do not of |
provided wunder the Convention. OEquivalentd in th
ocomparabledé by the ECtHR, whi cchiongrantecumdei | y achi evze

the EU Charter, considering that the Charter generally covers the same rights as the
Convention 162, Taking this into consideration, t he ECtHR may only intervene to examine
EU law in two situations: (a) when there is a manifest substantial violation of the ECHR
or (b) when the EU Charter has not been implemented and the situation has not been
remedied by the competent monitoring mechanisms 163,

Another concern is how the EU would fit into the Council of Europe Committee of
Ministers14. The basel ine for EU accession to the ECHR i

paragraph 239.

155 |bidem paragraphs 23706 238.

156 |bidem paragraphs 1916 194.

157 Ibidem

158 |bidem

159 This doctrine enables the ECHR to monitor Member States when they act on obligations as

members of other international organisations, such as the EU and the UN.

160 Kokott, J., and Sobotta, C., 2015Protection of fundamental rights in the European Union: on the

relationship between EU fundamental rights, the European Convention and National Standards of

Protection Yearbook of European Law, p. 7.

161 |bidem p. 8.

162 |bidem pp. 4, 89.

163 |bidem pp. 9-10.

4Wennerstr°m, E. , 6EU accession to t hdthe &eatiomgfean Convent
a European Legal Space for Human Ri ghHwnadRightsin Ner gel i us,
contemporary Europedraw, Swedish Studies in European Law, Vol. 6 (Hart Publishing, 2015).
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equal footingo, meaning that the EU would become &
voice inst ead of 18 ghiswoutd@revient the EU from blocking decisions of the

Committee of Ministers when it scrutinises the EU or its Member States in cases

implementing EU law 166 All 28 Member States are members of the Council of Europeand

in line with the Bosphorusioctrine 167, the ECtHR still has competence to monitor the acts

of Member States fulfilling their obligations as members of other international

organisations16s,

Finally, in relation to Common Foreign and Security Policy (CFSP) matters, the CJEU
only has jurisdiction, under Article 24(1) TEU, to ensure compliance with Article 40 TEU
and assess the legality of certain decisions as set out in Article 275(2) TFEYS. However,
the specific scope of this jurisdiction has not been established’, which could lead to
inconsistent interpretation of EU law by Member States in this areal’. Accession to the
ECHR could | ead the ECtHR to o0be empowered to rul
ECHR of certain acts, actions or omissions performed in the context of the CFSPR and
notably of those whose legality the Court of Justice cannot, for want of jurisdiction,
review in the light of fundamental rights. Such a situation would effectively entrust the
judicial review of those acts, actions or omissions on the part of the EU exclusively to a
non-EU body, albeit that any such review would be limited to compliance with the rights
guaranteed b¥ the ECHRO

165 |bidem.

166 |bidem.

167 This doctrine enables the ECHR to monitor Member States when they act on obligations as

members of other international organisations, such as the EU and the UN.

168 Kokott, J., and Sobotta, C., 2015Protection of fundamental rights in the European Union: on the

relationship between EU fundamental rights, the European Convention and National Standards of

Protection Yearbook of European Law, p. 7.

169 Arts. 24(1) TEU and 275 TFEU. CJEUQpinion 2/13 of the Court (Full Court) of 18 December

2014, ECLI:EU:C:2014:2454, paragraphs 24258.

170 CJEU, Opinion 2/13 of the Court (Full Court) of 18 December 2014, ECLI:EU:C:2014:2454,

paragraph 251.

171 Halberstam, D., 2015,0l t ' s the Autonomy, Stupid!é A Modest Def e
Accession to the ECHR, and the Way Forwdddiversity of Michigan, Public Law and Legal Theory

Research Paer Series, Paper No. 342, p. 36. CJEU (Grand Chamber), , Judgment of the Court of 3

September 2008 Yassin Abdullah Kadi and Al Barakaat International Foundation v Council of the

European Union and Commission of the European Communii€d|:EU:C:2008:461 The core of this

case revolved on whether a UN Security Council resolution should take precedence over EU law.

Kadi, identified as a possible supporter of Al -Qaida was sanctioned by the UN Security Council by

freezing his assets. This sanction was transpsed as a Regulation in the EU, which was challenged

before the EU Courts. The Grand Chamber decided not to review the Regulation since this would

result in the revision of the Security Council&s measur
that sincea | | EU | egislation has to respect fundament al righ
woul d not be questioned by reviewing the Regulation.
imposed by an international agreement cannot have the effect of prejudicing the constitutional

principles of the EC Treatyd. I't has thus been consider
Security Council measures in the future. See Kokott, J., and Sobotta, C., 2012The Kadi casé

constitutional core values and international ladv finding the balance?The European Journal of

International Law, Vol. 23, no. 4.

172 CJEU, Opinion 2/13 of the Court (Full Court) of 18 December 2014, ECLI:EU:C:2014:2454,

paragraphs 254 and 255. See also Halbstam, D., 20150l t ' s t he Aut onomy, Stupid!o A |
of Opinion 2/13 on EU Accession to the ECHR, and the Way Forwaniversity of Michigan, Public
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(v) Concluding remarks

Article 2 TEU does not explicitly define or prescribe specific obligations for EU Member

States but these principles have been interpreted in EU primary and secondary law , the

CJEU caselaw and the multiple documents produced by EU institutions when assessing
candidat e countri es® acquidtfpdnd ahe cGopenkmagen hcritelialU
International law instruments and courts, in particular the ECtHR, have also interpreted

the notions of democracy, rule of law and fundamental rights . Within the framework of

the UN, for instance, a definition of the essential elements of democracy, including the

rule of law and human rights , was adopted by the UN General Assembly174 A working

definition of rule oflaw can al so be f ound Communitaton éhottemi s s i
Rule of Law Framework. Fundamental rights are also clearly set out in the Charter of
Fundamental Rights of the European Union and the ECHR and the CJEU and ECtHR

have by now largely clarified their meaning and scope . There is however room for

further clarity and the EU should consider, for instance, adopting a single all-
encompassing document offering the EUB8s set of

It remains that the key meaning of the values laid down in Article 2 TEU , and the core

elements contained within them, can already be easily derived from EU law. It may be

argued that EU action may actually benefit from a lack of precise, specific definitions of

its valuest’s, For instance, the fact that there was no detailed definition of the rule of law

in the official documents of the European Commission regarding the evaluation
mechani sm to monitor Bulgariads and Romani ads
the Cooperation and Verification Mechanism (CVM)7& can be seen as an advantage. It

provided the flexibility to adjust the precise recommendations to the specific issues, such

as the rule of law crisis in Romania in 2012477,

Ultimately , however, it may be virtually impossible to activate Article 7 TEU or initiate
infringement proceedings on the basis of Article 2 TEU values in the absence ofrelevant
working definitions and some further clarifications of national obligations stemming
from Article 2 TEU . Further guidance in this respect would therefore be welcomel?8, Such
guidance could be provided by the EU Institutions, taking into account the input of other

Law and Legal Theory Research PaperSeries, Paper No. 342, pp. 390.

173 The EU acquis consist of thirty-give chapters, two of which are said to constitute the EU rule of

|l aw acqui s: Chapter 23 06Judiciary and fundament al
securi tUL&ov &e B me n Reviewzd thelbalanée of competences between the UK and

the EU 8 EU enlargement6 .

74 UN Gener al A's s e miEhhancing Rhe gabel ofl tegiomal, subregional and other
organizations and arrangements in promoting and consolidating democracy 8 A/RES/59/201, 23

March 2005 See also Democracy reporting Interna i o nlatérnationdl consensus: essential

onds

stan

C 0 Mg

righ

elements of democracd ( Repor t , Mcetnoicaracy 0 IRe)p.or t i Imgeedait er nati onal

new tools: protecting democracy in EU Member Statesf , Briefing Paper 39, July

2013

1 FRAME, zol4j cal anal ysis of t he EUG s conceptualizati

concepts of human rights, democracy and rule of lawd , p. 48.
176 See Section 2.1.4 (i) othis Research Paper.
"For mor e i nf or ma tThe Strugglefer th€ Rulepof Lavr in Romaénia as an EU

Member State: The Role of the Cooperation and Verification Mechanismé , Utrecht Law Revi ew,

January 2014.
178 |bidem
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key actors and stakeholders, including EU FRA, the Venice Commission, civil society and
the general public. Furthermore, research on the meaning and scope of Article 2 TEU
could be undertaken by a special committee working closely with EU FRA and the
Venice Commission and taking into account feedback from civil society groups and
general publict7e,

179VVon Bogdandy, A., Antpohler, C., and loannidis, M., 2016, Enf or ci ng EU val ues: Rever s
and a systemic deficiep committeeSSRN, pp. 1419.
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2.1.2 Mechanisms set out in the TEU and TFEU

Table 3 below shows an overview of the mechanisms set out in the TEU and the TFEU which will be examined and assessed in this Section.

Table 3 Mechanisms set out in EU primary law

Article 7 TEU Establishes a preventive and reactive 9§ Member States: proposal (1/3) 1 Lack of enforceability: conditions for applying
mechanism to protect EU values. . these mechanisms are almost impossible to fulfil

1 (Rl Lo lEslone pijiese. (e.g. unanimity of the European Council required
{1 European Parliament: consent to determine the existence of a serious and

) ) persistent breach by a Member State);
1 Council of the European Union:

adopts a decision on: 1 Lack of clarity: Notions of "clear risk of a serious
breach” and of "serious and persistent breach"

(a) the existence of a clearisk of a have not been clearly defined;

serious breach (Article 7(1) TEU):
4/5 I Dominant political understanding of this
provision as constituti

(b) the existence of a seious and be triggered

persistent breach (Article 7(2) TEU):
unanimity

(c) the suspension of certain of the
rights of the Treaties (Article 7(3)
TEU): qualified majority.

Articles 258 - 260 Under the infringement procedure, the § Commission: a reasoned opinion 9§ Limited scope: Infringement actions are

TFEU Commission (258 TFEU) and Member may be adopted and if the understood to only allow for the investigation of
States (259 TFEU) can bring Member concerned Member State does not specific violations of EU law on a caseby-case
States having failed to fulfil an obligation comply with it within the basis. The infringement procedure, as

under the Treaties before the CJEU. indicated timeframe, the understood and applied by the Commission,

Commission may bring the matter cannot be used to investigate a situation of

If the CJEU finds this to be the case, the
State concerned shall be required to take
the necessary measures to comply with the

before the CJEU systemic violation of EU values.
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judgment of the Court (2 60TFEU). 1 Member States:

(1) may bring the matter before the
Commission and CJEU

(2) the concerned Membe State can
submit observations

1 CIJEU has the jurisdiction to
require Member States to fulfil
their obligations under the Treaty
and may impose financial
sanctions in cases of non

compliance.
Article 70 TFEU Under peer reviews, the Commission and § European Commission: proposal i Limited scope: to the evaluation of
Member States collaborate to conduct c - duct uati implementation of EU policies with regard to the
Opeer revi ewso or e T _okle,\;" bo Scon uct evaluation area of freedom, security and justice, although
State implementation of the EU policies in with Member States this area is, in fact, quite broad;
the area of freedom, security and justice. i i o -
Y J T Eurlc_)peantParllame?t an(z na]Elotr;]aI 1 Lack of enforceability: non -binding
f;sru'ﬁr;en S are informed o € recommendations;

9 Lack of clarity regarding how the Commission
should carry out its role.
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Article 7 TEU: A preventive and reactive mechanism to protect EU values 180

Article 7 TEU is the only specific EU provision dedicated to the protection of EU values in
any EU Member States It establishes both a preventive mechanism and a reactive one.
They do not however have to be used chronologically, that is, Article 7(1) does not have
necessarily to be usedbefore Article 7(2) as they aim to address two different situations.
The two mechanisms laid down in Article 7 TEU are outlined in Table 4 below.

Table 4 Article 7 TEU

Article 7(1) TEU benchmarks

(preventive mechanism)

Article 7(2) TEU benchmarks

(sanctioning mechanism)

(2) clear risk of aserious breach

(2) proposal by one third of the Member States,
by the Parliament or the Commission;

(3) the assent of the Parliament (i.e. a twathirds
majority of the votes cast, representing a
majority of its members); and

(4) hearthe concerned Member State

(5) a majority of four-f i f t hs o f
members

Result: The Council may address
recommendations to the concerned Member
State

(1) serious and persistent breach

(2) proposal by one third of the Member States
or by the Commission

(3) assent of the Parliament (i.e. a twathirds
majority of the votes cast, representing a
majority of its members); and

(4) observations of the concerned Member State

(5) European Council acting by unanimity

Result: The Council, acting by a qualified
majority, may decide to suspend certain of the
rights deriving from the application of the
Treaties to the Member State in question,
including the voting rights of the representative
of the government of that Member State in the
Council (Article 7(3) TEU)

While the preventive mechanism, set out in Article 7(1) TEU, can be activated onlywhere

there is a cléar risk of a serious breach 6

of Article 2

TEU dey(2)a

TEU provides for the eventual adoption of sanctions in a situation where a sefious and

persistent breaché by a

Me hes been eStablished by the European Councitsl,

The activation of the preventive mechanism is aimed at sending a warning signal to an
offending Member State and places the EU institutions under an obligation to maintain
constant surveillance'82 Under the preventive mechanism, the Council of the EU has a

180 Article 7 TEU.
181 Article 7(2) TEU.

182 European Commission, Communication from the Commission to the Council and the European

Parliament on Article 7 of the Treaty on European Union - Respectfor and promotion of the values

on which the Union is basedof 15 October 2003 COM/2003/0606 final, p. 7.
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discretionary power to determine whether there is a clear risk of a serious breach of the

EU fundament al val ues, that i1 s, excluding O6purely
prevent i ve Sn€ocntake suctsdetérmination, the following conditions have to

be met: (1) proposal by one third of the Member States, by the Parliament or by the

Commission; (2) the assent of the Parliament (i.e. a twathirds majority of the votes cast,

representing a majority of its members); and (3) a majority of four -f i ft hs of the Counci
members!s4,

In order to apply the O6reactived mechanism |l aid d
EU values must be serious and persistent, and must therefore go beyond individual

violations of fundamental rights, the rule of law or other values laid down in Article 2

TEU85, This mechanism hastwo phases!ss (1) determination of the existence of a serious

and persistent breach of EU values by a Member State (by unanimity of the European

Council after the consent of the European Parliament has been obtainedi8’; and (2)

suspension of Member State rights deriving from the Treaties, including (but not limited

to) voting rights (by decision of the qualified majority of the Council) 188,

As the Council in the preventive mechanism, the European Council has also a wide
margin of discretion to determine the existence of a serious or persistent breachunder the
sanctioning mechanism189, Once the European Council has determined the seriousness
and persistence of the breach, it may decide to impose sanctions, butit is not obliged to
do so. It shows that the decision to apply Article 7 TEU is highly political in nature 1,
Furthermore, as the European Council and Council represent the Member States, they are
naturally reluctant to act against one of them. In addition to high procedural thresholds,

this is one of the reasons explaining why Article 7 TEU has not yet been activated.

183 |bidem

BIArticle 7(1) TEU reads as foll ows: 0 OnberaStaes asoned pr o]
by the European Parliament or by the European Commission, the Council, acting by a majority of

four fifths of its members after obtaining the consent of the European Parliament, may determine

that there is a clear risk of a serious breach by aMember State of the values referred to in Article 2.

Before making such a determination, the Council shall hear the Member State in question and may

address recommendations to it, acting in accordance wit|
BEur opean P avlerhberéStatesnand the dule of law. Dealing with a breach of EU valuesé

(March 2015),p. 4.

BArticle 7(2) TEU reads as fctingbyaumasimity onBlprepodElby opean Counc
one third of the Member States or by the Commission and after obtaining the consent of the

European Parliament, may determine the existence of a serious and persistent breach by a Member

State of the values referred to n Article 2, after inviting the Member State in question to submit its
observations. 6

187 Parliament consent is obtained by a two-thirds majority of the votes cast and absolute majority

of Members.

188 Article 7(3) TEUr eads as f ol |l ows: OWhere a determination under
the Council, acting by a qualified majority, may decide to suspend certain of the rights deriving

from the application of the Treaties to the Member State in question, including the voting rights of

the representative of the government of that Member State in the Council. In doing so, the Council

shall take into account the possible consequences of such a suspension on the ghts and obligations

of natur al and | egal persons. 0

189 European Commission, Communication from the Commission to the Council and the European

Parliament on Article 7 of the Treaty on European Union - Respectfor and promotion of the values

on which the Union is basedof 15 October 2003 COM/2003/0606 final, p. 5-6.

190 |bidem
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Despite many calls!®! and situations92, which may have arguably warranted the

activation of Article 7 TEU, the stringent conditions for activating either Article 7(1) or

7(2) TEU, together with the relative incertitude considering what constitutes o0a cl e
of a seri orwa breegd ohué and phave maventedeanytapphcatiera ¢ h 6

of this Treaty provision 193, This has also led to the EU beingcriticised for an apparent lack

of political will to effectively uphold EU fundamental values 194 However, in the current

political context, the use of Article 7(2) would not even be an option as some Member

States have publicly expressed that they would block any such move by the EUL9.

It has also been argued that EU intervention under Article 7 should be based on decision
of the Council which is fully amenable to judicial review by the CJEU. This would
arguably reduce the risk of discretionary and opportunistic decisions, as well as make it
more likely that Member State would trigger Article 7(1) or (2), and adopt
recommendations or sanctions against their peers. The CJEU ks, however, a very limited
mandate in this regard. According to Article 269 TFEU, it can only be called upon by the
Member State concerned to review the procedural requirements stipulated in Article 7
TEU but not the substantive issuest9. Should Article 7 TEU be activated, this means that
there is no possibility to review the decision that there is a serious and persistent breach
of common values or a clear risk of such a breach®’.

191 For example, when it was revealed that several EU Member States and some Candidate

Countries colluded in the running of secret CIA prisons after 9/11. The ECtHR recently found that

Poland had knowingly abetted unlawful imprisonment of Guantdnamo -bound detainees at a secret

prison run by the CIA in 2002 -03: Al Nashiri v Poland, App no 28761/11 (2014). This is the first

time an EU Member State has been held in breach of the ECHR for enabling the US authorities to

subject individuals to torture and ill -treatment on its territory.

192 Since 2009, the Commission has been confronted on several occasions with crisis events in some

EU countries, which revealed specific rule of law problems. As ex-Vice-President of the European

Commission Viviane Reding mentioned in her speech from 4 September 2013, they include notably

the Roma crisis in France in summer 2010; the Hungarian crisis that started at the end of 2011; and

the Romanian rule of law crisis in the summer of 2012 (Re d i n gThe BW.and thé Rule of Law &

What next?d , Speech at the Centre for Eur opean Policy St
SPEECH/13/677).

193 Wennerstrom, E., 2014,The EU Commission Defines the Rule of Law and a Mechanism for applying it

insidetheEYy Europar?2ttslig tidskrift No 3, p. 618: owith enl
States inthe Council probably made the nuclear option that Article 7 represents even more nuclear,

and unrealistic ¢ if the mechanisms appeared steep in a Council with 15 Member States, at 27

Member States the prospects of its use must have appear
194 European Parliament, Report on the situation of fundamental rights in the European Union &
(2012).

195 Hungarian PM Viktor Orba n said he would block any sanctions the EU would want to impose

on Poland because of breaches to the rule of law. "That would require full unanimity and Hungary

will never support any sort of sanctions against Poland," he was quoted as saying by Reuters. &e

EUODb s e rQrbam: Hungary would veto sanctions on Poland 6 , 8 January 2016. See hc
Scheppel e, K. L.EU fcoarn Psotliiltli cbol.oecuk, Hunga@Gydosl vEamuamy Pol i
2016, for the argument that EU institutions could trigger Article 7(1) with respect to both Hungary

and Pol and. This woul d t heefilom thee BEblolawemaking prdcess assid at eds vot
state already under Article 7(1) tutelage should be able to vote on Article 7(2) sanctions

EuUur opean P alerberétatesnand the dule of law. Dealing with a breach of EU valuesé

(March 2015), p.3.

197 European Commission, Communication from the Commission to the Council and the European

Parliament on Article 7 of the Treaty on European Union - Respectfor and promotion of the values
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Under Article 7 TEU, the Commission can activate any of the two mechanisms with

regard to non-compliance of Article 2 TEU by a Member State. There is also the option of

using Article 7 sequentially: 1) the preventive
serious breachd and/ or 2) the sanandiparsistetnhechani sm i
breachd by a “Membermns &t atfe 6systemic threats to t
Commission can also resort to the &oft lawdmechanism established in 2014, i.e. the Rule

of Law Framework (see Section2.1.3.

Generally speaking, a number of key concepts mentioned in these mechanisms have not

been sufficiently clarified for the Member States tofully understand their obligations and

the consequences of non-compliance with these obligations. The key concept for
activating the Rule of L awHowevee avaearidefimiton 6 sy st emi ¢
of O6systemic threatd is not provided, ndo r is a di
made2%, To activate the preventive mechanism under Article 7 TEU 201, the threshold is

the existence of a oclear risk of a serious breac
sanctioning mechanism22 t he exi stence of a oOserious and per
Commission has not explained or established criteria to distinguish these from a

0Osystemic threat wiiohistequeed rtouattieate thé new Brantework 203,

Table 1 in this report provides definitions for these concepts. The interrelation between

themi s further discussed when assessing the Commiss
Section 2.1.30f this Research Paper and in Annex 2. Figure 1 belowsums up the different

concepts mentionedthei n t he Commi ssi onds Rule of Law Fr amew
TEU. While they are presented in a particular order, with t he pre-Article 7 procedure

presented first, it is important to recall that strictly speaking, EU institutions and in

particular the Commission, remain entitled not to rely on them sequentially. In other

words, and for instance, the Commission may decide to immediately submit a proposal

to trigger Article 7(2) TEU, should the situation justify it, without first activating either

the rule of law framework and/or Article (7)1 TEU.

on which the Union is based COM/2003/0606 final, 15 October 2003,p. 7.

198 Article 7(1) and (2) TEU.

WEur opean Commi s s i o nAnewCEJrramework ta strengthen the Rule of Law &

of 19 March 2014, COM(2014) 158 final/2,p. 6.

20Kochenov, D. a n dMorit@ighand Ebhforcemeft ®flthe ,Ruledof Law in the EU:

Rhetoric and Realityd European Constitutional Laweview, vol. 11, issue 3, p. 53%533;Kochenov, D.,

and Pech, L., 2015Up hol ding the Rule of Law i-Artihel €U7 PmnoddécdurCe:
as a timid step in the right directipriEuropean University Institute Working Papers , Department of

Law, p. 12.

201 Article 7(1) TEU.

202 Article 7(2) TEU.

203 Kochenov, D. and Pech, L., 2015Monitoring and Enforcement of the Rule of Law in the EU: Rhetoric

and Reality European Constitutional Law Review, vol. 11, issue 3, pp. 532533;Kochenov, D., and

Pech, L.,2015Uphol ding the Rule of Law i-Arthel €U7 Pnod¢édaurCeodnm
timid step in the right directionEuropean University Institute Working Papers, Department of Law,

p.12.
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Figure 1 Different triggering concepts used in the Rule of Law Framework and Article 7
TEU

Rule of Law Framework: Article 7(2): existence of

Article 7(1): clear risk of - .
a serious and persistent

breach

'systemic threat to the
rule of law'

a serious breach

Articles 258-260 TFEU: The infringement procedure

Infringement actions may be initiated by the Commission (Article 258 TFEU) or by a
Member State (Article 259 TFEU), when a Member State hasfailed to comply with its
obligations under the EU Treaties204 In practice, there are only a very limited of examples
of infringement actions initiated by an EU Member State against another Member State205
and the majority of these procedures are initiated by the Commission.

Three main types of infringements of EU law may be distinguished : failure to notify the
Commission on time of its measures to transpose a directive; lack of compliance of
national legislation with EU law requirements; and when EU law is not applied correctly
or not applied at all by national authorities 206,

Infringements of EU | aw may be detected through tFh
They can also bebrought to the attention of the Commission via complaints or petitions

from EU citizens, businesses, NGOs or other organisations. The Commission always

seeks to first resolve the matter with the Member State informally in order to avoid the

need for a formal infringement procedure. If the Member State does not agree with the

Commission or fails to implement a solution to rectify the suspected violation of EU law,

the Commission may send a letter of formal notice to the Member State, requesting an

explanation within a given time limit. If the Member Stat e s response is unsati sf
it does not reply at all, the Commission may send a reasoned opinion. Should the

Member State not comply with the reasoned opinion, the Commission may bring the

matter before the CIJELR.

If the Member State does not take he necessary steps to comply with the CJEU judgment,
the Commission may continue the infringement procedure under Article 260(2) TFEU
and refer the Member State to the CJEU again after having sent a letter of formal notice.

204 Kochenov, D., 2015,Biting Intergovernmentalism: The Case for the Reinvention of Article 259 TFEU to
Make It a Viable Rule of Law Enforcement Tddle Hague Journal of the Rule of Law, Vol. 7, pp. 153

174.

205 |bidem

206Eur opean Commi svoiitaring,the Rppligadion tof Udion law 2014 Annual Report 8
COM(2015) 329 final,p.6.

207 |bidem
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In that case, the Commission may propose, and the CJEU imposg financial sanctions
(lump sum and/or penalty payment) 208,

The Treaty of Lisbon introduced specific proceedings for cases where a Member State
does not communicate the measures for transposing a directive to the Commission. In
such a case, the CJEU may impose fine on the Member State concerned from the date of
the first judgment on the failure to fulfil an obligation 209,

The Commission has suggested thatits recourse to infringement actions have enabled a
successful resolution ofa number of 0 r @M. leor eadmpld, Brenchqolitys e s 6
regarding the deportation of Roma people was amended after the Commission
threatened to initiate infringement proceedings 21 Hungary reviewed its legislation
following its defeat before the CJEU?12 on the lowering of the mandatory retirement age

for judges; and the 2012 Romanian constitutional crisis linked to the Prime Minister's

attempt to remove the President from office 213 came to an apparent end.

Proceedings based on Articles 258 and 259 TEUare limited to specific and concrete
violations of EU law and the Commission has never initiated an infringement action to

remedy a violation of EU values. The infringement procedure cannot be used to address
matters that go beyond the EU competence, and ae not designed to resolve structural
and persistent problems?214 Recent developments suggest that infringement actions are
not effective when it comes to addressing a situation where breaches of EU law may form

208 |pidem

20EUR-lex, Summar i es of BPtbcebdingsifos fhilaré to fulfil an obligaton 6 (8 Oct ober
2010)EUR-lex 12008E258.

2109 | consider that the Commi ssi on hithghesk efemvery at her SuUCCE
di fficult and compl e XhedHd and hi&Rule sf éaav d Wieatinext?§d, Speedh at

the Centre for European Policy Studies on 4 September 2013, SEECH/13/677.

211 The French government's attempt in summer 2010 to secretly implement a collective deportation

policy aimed at EU citizens of Romani ethnicity despite contrary assurances given to the

Commission that Roma people were not being singled out.

212The Hungarian government's attempt in 2011 to undermine the independence of the judiciary by

implementing an early mandatory retirement policy; CJEU, Case G286/12, Judgment of the Court

(First Chamber) of 6 November 2012 European Commission v HungangCLI:EU:C:2012:687: The

lowering of the retirement age for Hungarian judges constitutes unjustified discrimination on

grounds of age.As a result, Hungary brought its Constitution back in line with EU law as

requested by the Commission. Since then many dher measures have been taken potentially
contributing to 0a systemic deterioration int the rule o
includes concerns about the freedom of expression, including academic freedom, human rights of

migrants, asylum seekers and refugees, restrictions and obstructions to the activities of civil society

organisations, rights of people belonging to minorities, including Roma, Jews and LGBTI, the

functioning of the constitutional system, the independence of the judiciary, a nd many allegations of

corruption and conflicts of interest. See European Parliament, Resolution of 16 December 2015 on

the situation in Hungary: follow -up t o the European Parliament Resol uti
P8 TA-PROV(2015)0461

213 The Romanian government's failure to comply with key judgments of the national constitutional

court in 2012.

214Kochenov, D., and Pech, L., 2015Up hol ding the Rule of Law i-n the EU: (@)
Article 7 Procedure® as g European Whivessitydrnstitute Workingpe r i ght dir
Papers,Department of Law, p. 4.
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part of a deliberate plan to set up an illiber al regime25, An infringement action is also not

possible in a situation where national authoriti es have merely announced a policy which

is hardly compatible with EU values. For instance, Hungar yds Pri me Mi ni ster
advocated the estabrlalshsneattedofanadn réeiflelrirbeed t o Put
Communist China as two possible models to follow, which suggest a deliberate strategy

to dismantle the institutions and essential features traditionally associated with a

democratic constitutional order based on the rule of law?2!6. On this sole basis, the

Commission cannot, however, initiate any infringement action against Hungary as this

call, notwithstanding its obvious incompatibility with the letter and spirit of Article 2

TEU217, does not in and of itself represent a breach of a specific EU rule.As previously

noted, infringement actions are limited to specific and concrete violations of EU law and

cannot be used to address a generalpattern of violation of EU values (this could however

justify the activation of Article 7 TEU and the more recently adopted rule of law

framework) , or specific violations which do not fall within the scope of EU law218 (which

again could however be addressed via Article 7 TEU or the rule of law framewor k).

The casestudy below provides an insight into how the EU has approached one specific
issue in Hungary, i.e. the lowering of the retirement age for judges. It also highlights the
wider implications of addressing the issue as one specific violation of EU law (through
infringement proceedings) rather than as a systematic threat to the rule of law (under the
Commi ssionds Rule 2f Law Framewor k)

Case-study 1: Lack of effective enforcement of the existing EU mechanisms

Hungary

Problem As highlighted by the European Parliament in its resolution adopted in

215 Kochenov, D., and Pech, L., 2015Uph ol ding the Rule of Law i-n the EU: (@)
Article 7 Pr oceduthe Gghtdisection Europear Whivessity drstitute Working
Papers, Department of Law, p. 4.

260 We are parting ways with western European dogmas, mé
them [é] We have to abandon | drgaresingad societe. THe pevstatand pr i nci p
that we are building is an illiberal state, anon-l i b e r a IVikter Ordén,espeéch given on 26 July

2014{15}.

27Zal an, E. , f oHow ® Buildab dlieeralvdennogra & in the EUG , 8 January 2016. I
this piece, the author presents seven steps that <conduc

election by promising nothing concrete, but old glory, (2) dismantle constitutional checks and

weaken other institutions set up to keep an eye on you, (3) take control of the state media and

squeeze private media hard, (4) take control of finances, reign in oligarchs, investors and banks, (5)

discredit the opposition and Western critics, (6) create an enemy or enemies, and {) rewrite

election ruleso. The term o6illiberal democracy® was coi
this term iThe Risdd llitenaltDencotracydd Forei gn Affairs, -Nov/ Dec 1909
W, 2015,Shouldthe EU protect democracy and the rule of law inside Member SPAtE European Law

Journal 141; von Bogdandy, A., and Sonnevend, P., (eds.)Constitutional Crisis in the European

Constitutional Area. Theory, Law and Politics in Hungary and Romdhart, 2014).

218 Kochenov, D., and Pech, L., 2015Up hol di ng t he Rul e of Law i-n the EU: (@]
Article 7 Procedur e® astiom European Whivessitydrstitute Workinge r i ght dir
Papers, Department of Law, p. 4.

219 European Parliament, Resolution of 16 December 2015 on the situation in Hungary
(2015/2935(RSP))P8_TA-PROV(2015)0461
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description December 2015, recent developments, initiatives and measures taken by the
Hungarian Gover nment 6have | ed to s
situation as regards the rule of law and f unda me nt &9 Variousg
concerns have been raised concerning Hungary. A few example$2y, are
provided below:

- Concerns related to the respect for democracy: Since 201022 Viktor
Orb8nds Gover nment -reachinglegdl chardgesina:
manner evoking concerns, as they were often adopted in great haste,
in a manner lacking transparency and with little or no consultation
with domestic or international stakeholders.

- Concerns related to the respect for the rule of law: Due to its
governing m ajority in the National Parliament ( Orszaggylés, since
2010 a new constitutional act, the Fundamental Law (Alaptérvény),
and over 600 new laws have been adopted. A number of these new
| aws, introducing major changes
legal order, are cardinal laws (sarkalatos torvéng23, making it
challenging for any future governments having simple majority to
amend them.

- Concerns related to the respect for fundamental rights: Many
fundamental rights -related concerns have been raised including
about the human rights of migrants, asylum seekers and refugees;
restrictions and obstructions to the activities of civil society
organisations and the rights of people belonging to minorities,
including Roma, Jews and LGBTI.

This case study focuses only on one selected issue (retirement age for judges),
which has triggered action at EU level. This example demonstrates the limits
of infringement proceedings to address the specific issue and highlights other,
broader concerns with regard to the ind ependence of judiciary in Hungary 224

220|bidem

221 European Parliament, Resolution of 16 December 2015 on the situation in Hungary
(2015/2935(RSP))P8_TA-PROV(2015)0461and European Parliament, Resolution of 3 July 2013 on

the situation of fundamental rights: standards and pra ctices in Hungary (pursuant to the European

Parliament resolution of 16 February 2012) (2012/2130(INI)), P7_TA(2013)0315 Report by Nils

Mu i h n,iCeundl of Europe Commissioner for Human Rights, following his visit to Hungary,

from 1 to 4 July 2014.

2220r b8n Vi ktords Government has be ekiorOrbénlegdocener si nce 2010
right conservative party, Hungarian Civic Alliance (FIDESZ), won the absolute majority of seats in

the first round of elections. In the second round FIDESZ and its collation partner, the Christian

Democratic Peopl eds enBugh semts t§ Echiév® Ywothirds nmajority in the

Parliament. In 2014 the FIDESZKDNP alliance preserved its majority wit Viktor Orban remaining

the Prime Minister.

22Pursuant to Article T(4) of the Fundameadoptoh L aw, 6Car c
or amendment of which the votes of two -thirds of the Members of the National Assembly present

shall be requiredd.

224 |n her speech in the European Parliament Plenary Session on 2 December 2015, Commissioner

Jourova listed the infringement proceedings in place against Hungary. For the whole list of

proceedings see Jourova, V., Intervention in the Plenary Session of 2 December 2015, point 17.

@ituation in Hungary: follow -up to the European Parliament Resolution of 10 June 2018 .
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Retirement age for judges??s

Concerns have been raised about theindependence of the Hungarian
judiciary and the role of courts a
power following the adoption of measures leading to the re-structuring and
re-staffing of courts. One of the measures, which lowered the retirement age
for judges from 70 to 62 years, resulted in the forced retirement of
approximately 230 judges?26including judges in the highest positions. This, as
highighted by the I nternational Bar As
(IBAHRI) 227, created a 6political captu
appointed by one individual, i.e. the president of the National Judicial Office
(Orszéagos Birosagi Hivatalwhose appointing powers and independence from
the Government were questioned inter aliaby the European Commission228,

What has been Since 2010, the EU has provided a variety of responses to the worrying

done? developments in Hungary, including on the issue of retirement age for
judges. As a response to the lowering of the mandatory retirement age for
judges, in January 2012 the European Commission decided to launch an
infringement procedure against Hungary 229 The case was handled by the
Court of the Justice of the EU (CJEU) in the form of an expedited procedure
(i.e. procedure dealt with within a short time). The CJEU in its judgment 230
from 6 November 2012 upheld the Eur
ruled that the rules in question were incompatible with the r elevant EU acquis
prohibiting age discrimination at the workplace. Neither the CJEU nor the
European Commission found objective and proportionate justification for the
lowering of the retirement age.

Remaining As this case study illustrates, the Hungarian reform lowering the retirement

concerns age for judges prompted a reaction from the European Commission, in the
form of an infringement procedure. As highlighted by the International Bar
Associationds Hu ma niIBAHRI) g ldésgite then ledisiativeu
changes that followed, the situation of judges in Hungary remained
somewhat unsatisfactory. The implementation of the reforms lagged behind,
as a result of which some judges decided tointer aliaseek legal remedies from
the European Court of Human Rights (ECtHR). Moreover, most judges
decided to remain in retirement instead of returning to their previous

225 Hungarian Helsinki Committee, Hungarian Civil Liberties Union, Mérték Media and E&tvos

K&8r ol y Pol iDisgespécnfa Europeart \@lued in Hungary 2010-2014 .

226 H VV G 56 fited judges decided to continue their wo rksé 56(kiragott bird folytathatja a munkajat7

May 2013.

227 B A H FRstill,undér threat: the independence of the judiciary and the rule of law in Hungary 6 , 10
December 2015.

222 Eur opean Commi ssi on P r e HangarR e-| iefingeenentsD eEtirapbaa s e ,
Commission satisfied with changes to central bank statute, but refers Hungary to the Court of
Justice on the independence of the data protection authority and measures affecting the judiciary®

25 April 2012.

22Eur opean Commi ssi on Pr é&srgeaR@mmiasore clofes infanyemers |
procedure on forced retirement of Hungarian judges § 20 November 2013.

230 CJEU, CaseC-286/12, Judgment of the Court (First Chamber) of 6 November 2012 European
Commission v. HungaryECLI:EU:C:2012:687.
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positions. Consequently, one can conclude that the infringement procedure
did not manage to overcome the issue entirely23L

The contested measure however, was only one of the measures undermining
the independence of the Hungarian judiciary. These other measures (e.g.
premature termination of the mandate of the head of the Supreme Court,
decreased competence of the Constitutional Court, appointing power
centralised in the hand of the head of the National Judicial Council), which
also received some attention from the European Commission, were not
followed up by infringement proceedings. As the previous Commissioner for
Justice Viviane Reding noted, des pi t e 6broader co
independence of the judiciaryd, the
due to its lack of legal competence to do s@32

Measures other than infringement proceedings, which also were aimed at
addressing the situation of the Hungarian judiciary, have also shown some
limitations. For example:

1. At EU level, the European Parliament has issued many resolutions?33
calling upon Hungary to ensure the independence of its national judiciary.

Despite the repeated concerns, the indgendence of the Hungarian judiciary
may be said tohb®8a686till wunder

2. In 2013 Ms Navanethem Pillay235, UN High Commissioner for Human
Rights, urged Hungary to reinforce the independence of its judiciary 236.

3. The Council of E uon2® pnevérisus dteariong aalledC
upon the Hungarian Government to adopt provisions reinstating the
independence of the Hungarian judiciary 238

4. The ECt HRO s Chamber rul ed in it
dismissal of the head of the Hungarian Supreme Court, Mr Andras Baka,
violated the right to accessjustice as he could not challenge the termination of
his mandate. Moreover, the ECtHR found that his unlawful dismissal was
mainly due to the ©O6criticism that h

capacity on the | egislative refor ms
2311 B A H F&till,undér threat: the independence of the judiciary and the rule of law in H ungaryd, 10
December 2015.
2322E u r a cBUitowdrop Hungary bank case, uphold action over judiciary 8, 25 April 2012.

233 Examples are: Resolutions of 10 June 2015 on the situation in Hungary, 3 July 2013 on the
situation of fundamental rights: standards and practice in Hungary, 16 February 2012 on the recent
political developments in Hungary, 10 March 2011 on media law in Hungary.

234 B A H FRsiill,undér threat: the independence of the judiciary and the rule of law in Hungary 0 , 10
December 2015.

235UN Human Rights Commissioner between 2008-2014.

226UN Ne ws QCrmary reust reboke amendment threatening judicial independence 8 UN

rights chiefd , 18 June 2013.

237 The European Commission for Democracy through rul e of law (Venice Commission) is the
Council of Europeds advi s or Wellsite dfyhe benice Commssdion.t ut i on al mat |
238 Opinion on the Cardinal Acts on the Judiciary that were amended following the adoption of
Opinion CDL -AD(2012)001 on Hungary, adopted by the Venice Commission at its 92nd Plenary
Session (Venice, 1213 October2012); andOpinion on the Fourth Amendment to the Fundamental

Law of Hungary Adopted by the Venice Commission at its 95th Plenary Session, Venice, 1415 June
2013.
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of expression was breached. The Hungarian Government has since requested
for the case to be broughtbefore the Grand Chamber of the ECtHR239,

As the EU struggles to address the challenges in Hungary, including the
threats to judicial independence, EU citizens have launched a European
Citizenship Initiative 249, calling on the European Commission to trigger
Article 7 TEU in order to safeguard the European values set out in Article 2
TEU.

To conclude, some of the critical issues highlighted by the European
Parliament have not yet been resolved in Hungary. There is therefore a need
to consider the use of additional EU mechanisms. The Commi ss
Law Framework is for instance meant to address 6 si t uat i ons
authorities of a Member State are taking measures or are tolerating situations
which are likely to systematically and adversely affect the [...] proper
functioning of the institutions and the safeguard mechanisms established at

national | evel t o 25/Asaruexaenpld ofisystematit tereats |
to the rule of law 0 necessary to trigger the new framework, the Commission
refers to 6the political, instituti

such, its constitutional structure, separation of powers, the independence or
impartiality of the judiciary or its system of judicial review including
constitutional justice where it exists, must be threatened i for example, as a
result of the adoption of new measures or of widespread administrative
practices of publ i c aut hor it i24% Jhis asn
allegedly a problem which recently emerged in Poland and which explains
why the European Commission has activated for the first time its rule of law
framework with the view of assessingPoland6 s adher ence t ¢
after the Polish President Duda refused to swear in three judges of the
Constitutional Court 243 However, with respect to Hungary, Commissioner
Jourova recently explained that the Framework will only be activated where
infringement proce edings a n d nati onal 6rul e of
effectively address the relevant problems. While the Commission will keep
scrutinising the situation in Hungary, conditions to launch the Framework are
said to not to be currently met asthe situation would allegedly be addressed
through infringement and pre -infringement proce edings244.

Analysis of The rules introduced in Hungary have had an impact on the independence of
impact the Hungarian judiciary, potentially affecting citizens and businesses and, of
course, the judges who either left and or stayed in their previous positions.

239 ECtH R, Grand Chamber hearing concerning premature termination of the President of the

Hungarian Supremed Col7t &B G endR&8ndH &hamber hearing concerning

premature t er mi nati on of the President of 3t he7Hliimgar2@bh5 Sup
240Websiteof t he 6Wake up Europe! o6 initiative.

2lEur opean Commi s s i o nAnewCEJrramework ta strengthen the Rule of Law &

of 19 March 2014, COM(2014) 158 final/2, p. 6.

242 |bidem p.7.

23Cer ul us, L., and CRepseskti Commif s i Pl i 6 i pdo,oBle0 Pol and 0 s
January 2016.

244 Jourova, V., Intervention in the Plenary Session of 2 December 2015, point 17 Sitdation in

Hungary: follow -up to the European Parliament Resolution of 10 June 2015 . I nformation coll ect

through consultation with stakeholders (European Commission, 15 January 2016).
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Regarding the judges, around 230 judges were forced into premature
retirement 245 following the adoption of the legal reforms. On 20 November
2013, the European Commission announced the formal closure of the
infringement procedure against Hungary for the forced retirement of judges
and noted that it was satisfied with the outcome of the proceedings, as
Hungary managed to bring in line its legislation with EU law 246, More
precisely, on 11 March 2013, the Hungarian Parliament adopted a new law247
introducing the gradual lowering of the retirement age for judges to 65 years
of age248 over a period of 10 years?49. The law also granted the possibility for
prematurely retired judges to be reinstated. The judges were also entitled to
receive compensation for the remuneration loss suffered while not working.
They could also choose to remain in retirement. According to the media 250, 56
judges asked to be reinstated and 173 judges sought compensatio?pL.

IBAHRI, whilst welcoming the legislative change, noted tha t the legislative
amendments were implemented with significant delay, which ultimately
pushed some judges into a legal action against Hungary before the ECtHR.
Moreover, some judges could not uphold their previous positions, thus opted
to accept the finandal compensation only. For example, out of 17 removed
court presidents, only four managed to return to their previous positions.
Considering the above, IBAHRI concluded that the remedial actions taken by
Hungary were not entirely satisfactory 252

Very littl e information is available on the social impacts of the contested
reform. It is argued, though, that as a result of this reform forcing older and
generally more senior judges into retirement, the governing majority was able
to replace a large part of the pdi ci ar y 0 s253 Bogna doacerashwerne
also raised that the loss of experience as a result of the removal of senior
judges might have had a negative consequence on the performance of the
national judiciary 254 These concerns, however, could not be substantiated as

245Prior to the legislative reform judges had an option to retire at the age of 62. Judges could decide

to remain in office until they reached 70 years of age.

246 Eur opean C o nEmropsas i Commissiold closes infringement procedure on forced
retirement of Hungarian judges6, 20 November 2013.

247 Act XX of 2013 on legal amendments concerning the upper age limit to be applied in certain
justice related legal relationships (2013. évi XX. Torvény az egyes igazsaglgyi jogviszonyokban
al kal mazand- felsS korhat8rnral kapcsolatos t°rv®nym-dos:*
248|n Hu ngary the standard retirement age differs depending on the date of birth of the individual.

249 Regarding this point it is noted that the law was adopted prior to the official closure of the
infringement procedure. This is partially due to the fact that whi le the infringement procedure was
on-going the Constitutional Court in its decision ruled about the unconstitutional nature of the

provisions implementing the Fundament al Lawds requireme
age for judges. Constitutional Court Decision no. 33/2012. (VII. 17.) (33/2012. (VIl. 17.) AB
hataroza}.

250The desk research did not reveal official data in this respect.

251H V G 56 fied judges decided to continue their works & 56(kirdgott biré folytathatja a munkajat7

May 2013.

252 B A H FRsiill,undér threat: the independence of the judiciary and the rule of law in Hungary 0 , 10
December 2015.

23Transparency | ntUaedermiaibgicanstitutionality2 ® 1 4, 06

%4l nternational Bar Associationf6s Human Rights Il nstitut
Impact of the Recent Reforms on the Independence of the Judiciary and the RUe of Law in
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there is a lack of information regarding the age and competences of
6newcomer & judges.

As explained above, the removal of judges was only one of the measures that
was claimed to impede the independence of the Hungarian judiciary.
Additional concerns were raised inter alia about the powers of the National
Judici al Of ficeds President to app:
premature removal of the Supreme C.
Constitutional Court judges, whose constitutional competences were cut
back. This may result in a decrease in objectiveness of rendering judgments
and the increased risk of corruption 255,

The European Commission has expressed concerns about the possible
weakening of judicial independence in Hungary 256 The Commi s s i
concern was that measures in Hungary would have negative implications on
the application of EU law in the country.

Weakened judiciary independence may have certain negative impacts,
includingon t he countryds economic gr owt
growth -enhancing factor as it allows for the better protection of economic
rights. As t he European Commi ssi or
independence produces more impartial and pred ictable outcomes since no
party can put any pressure on the j

The Wor |l d Justice Forum Rule of Law

Gov er nme ntranRsocouatres granting them scores in a scale from 1 to
24. In 2015, H was dowareyl dosthe fowaest keigiongl score (24
out of 24). As part of other sub-factors (including whether Government

powers are effectively limited by the legislature), this factor measures

whether the judiciary has the independence and ability in practice to exercise
effective checks on the Governmengs?.

Article 70 TFEU: Evaluation mechanisms within the framework of the area of freedom,
security and justice

Article 70 TFEU allows the Council, on a proposal from the Commission, to adopt

measures for collaboration between the Commission and the Member States to conduct

socall ed ©6peer revi ewsd or evaluations of Me mber
policies in the area of freedom, security and justice (AFSJY8,

Hungaryod.

2%5Transparency | ntledicianaon manmaboverride60 1 2, 6

256European Parliament of 16 December 2015 on the situation in Hungary (2015/2935(RSP)P8 TA-

PROV(2015)0461and Resolution of 3 July 2013 on the situation of fundamental rights: standards

and practices in Hungary (pursuant to the European Parliament resolution of 16 February 2012)

(2012/2130(INI)), P7 TA(2013)0315Repor t by N i , ICeuncilof iEUdepé @oknmissioner

for Human Rights, following his visit to Hungary, from 1 to 4 July 2014.

257Wor | d Just iRaleof IRaw njer 20155 & . 161. See al soRuWofrl d Justi ce
Law Index 2015 8 Hungary 6 .

2%8Article 70 TFEU provides that owithout prejudice to Al
procedur e] the Council may , on a proposal from the Con
Member States, in collaboration with the Commission, to conduct objective evaluations of the
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http://worldjusticeproject.org/sites/default/files/roli_2015_0.pdf
http://data.worldjusticeproject.org/#/groups/HUN
http://data.worldjusticeproject.org/#/groups/HUN

Member States carry out these evaluations with the support of the Commission. The role
of the Commission is to oversee the procedures, ensure their objectivity and consistency
and vest peer reviews with a certain moral standard to be taken into account by Member
States since the results of peer reviews are not bindings®. However, Article 70 TFEU does
not describe how the Commission should carry out this role. Nonetheless, it can be
construed that, as an exeative body of the EU and guardian of the Treaties, the
Commission will guide the Member States in establishing the priorities to be examined

through the peer review procedure, to make sure that there is an open and multilateral

dialogue between the parties involved and that the Member States adhere to the resulting
recommendations26,

Evaluations are not triggered under the suspicion that an infringement has been
committed; instead, they have a periodic character and aim at identifying best practices
and obstacles to cooperation. Evaluations are carried out in an impartial and objective
way 261, including sending questionnaires, carrying out country visits and elaborating a
compliance assessment. These evaluations are multilateral, involving third parties such
as Frontex. The evaluation is not confidential, although some information might be
treated as such if appropriate.

Evaluations result in a compliance assessment of whether the Member States are in
compliance with ASFJ policies and include recommendations on how to ensure such
compliance, including, where applicable, examples of best practices. These
recommendations are non-binding and judicial review is therefore not possible. The

i mpl ementation of the Unionds policiesd6 in the area
Ander sen, S:b,i n20 h4g, PENMon Eval uati on within an Area of
in Holzhacker, R.L., Paul Luif, P., Freedom, &urity and Justice in the European Union: Internal and

External Dimensions of Increased Cooperation after the Lisbon Tr8ptynger Science & Business

Media, p. 35.

29Ander s e n,-binfing,Peed BVauation within an Area of Freedom, Security and Just i ce & i n
Holzhacker, R.L., Paul Luif, P., Freedom, Security and Justice in the European Union: Internal and
External Dimensions of Increased Cooperation after the Lisbon T¢8atynger Science & Business

Media, 2014) pp. 4445; Moxham, L. and Stefanelli, J., 2013 Safeguarding the rule of law, democracy and
fundamental rights: a monitoring model for the European UnBingham Centre for the Rule of Law, p.

22; Hirsch-Ballin, E., 2015,Mutual trust: the virtue of reciprocity. Strengthening the acceptance of the rule

of law through peer reviewTilburg Law School Legal Studies Research Paper Series, No. 14/205, p.

9.

20Ander sen,biSndi mmNokReer Evaluation within an Area of
Holzhacker, R.L., Paul Luif, P., Freedom, Security and Justice in the European Union: Internal and
External Dimensions of Increased Cooperation after Lisbon Treaty(Springer Science & Business

Media, 2014) pp. 4445.

®lAnder sen,-biSndi fNofmeer Evaluation within an Area of
Holzhacker, R.L., Paul Luif, P., Freedom, Security and Justice in the European Uniaterhal and

External Dimensions of Increased Cooperation after the Lisbon T¢(8atynger Science & Business

Media, 2014), pp. 2%30; Moxham, L. and Stefanelli, J., 2013 Safeguarding the rule of law, democracy

and fundamental rights: a monitoring model for the European UnRBingham Centre for the Rule of

Law, p. 22; Hirsch-Bdllin, E., 2015, Mutual trust: the virtue of reciprocity. Strengthening the acceptance of

the rule of law through peer reviewilburg Law School Legal Studies Research Paper Series, No.

14/2015, p. 9.
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http://poseidon01.ssrn.com/delivery.php?ID=004020091089126119031095015089006075120015077012021005105005107113074113101114097030041107053119007034112081089106118077026003053026022082043004077000109000029044026089125078009120117090027073125110098116007111121107086029089113009105105008&EXT=pdf

results and content of such examination are notified to the European Parliament and
national parliaments 262,

There is little information available on how such peer reviews are carried out in pr actice.
Peer reviews have been used, for instance, to monitor and assess the implementationn
Member Statesof the European Arrest Warrant, mutual assistance in criminal matters 263
and the Schengen acquig®“ In coordination with the Member State under investigation
and the Commission, Member States draft reports for the Council to adopt a final
position 265 determining whether the Member State is (1) compliant, (2) can improve, or (3)
is not-compliant. In the last two cases, the Member State has to elaborte an action plan to
bridge the gaps with the Schengen rules which is assessed and monitored by the
Commission in its implementation. Where serious deficits are identified, the Commission
may visit the concerned Member State266. The European Parliament has dso called for the
Council and the Commission to carry out a comprehensive evaluation of the European
Agenda on Security through the mechanism of peer reviews 267,

Taking into account that in a territory without borders the actions adopted by one
Member State may have consequences for others, this peer review mechanism is key to
fostering mutual trust 268 From the perspective of the protection of Article 2 TEU values,
Article 70 TFEU applies to the evaluation of implementation of EU policies with regard to
the area of freedom, security and justice. This is a very large policy area which covers
matters ranging from freedom of movement, asylum and immigration to judicial and
police cooperation, fight against terrorism, organised crime and human trafficking, as

22Andersen,-bSndi 9dloReer Evaluation within an Area of Fre
Holzhacker, R.L., Paul Luif, P., Freedom, Security and Justice in the European Union: Internal and

External Dimensions of Increased Cooperation after the Lisleatyl(Springer Science & Business

Media, 2014), pp. 31; 3436.

263 Information on areas where peer reviews have been used can be found in the of the judicial

library of the European Judicial Network.

264 Council Regulation (EU) No 1053/2013 of 7 October 2013 establishing an evaluation and

monitoring mechanism to verify the application of the Schengen acquis and repealing the Decision

of the Executive Committee of 16 Septembe 1998 setting up a Standing Committee on the

evaluation and implementation of Schengen, OJ L 295, 6.11.2013, p. 287.

26Ander sen,-biSndi fNofmeer Evaluation within an Area of Fre
Holzhacker, R.L., Paul Luif, P., Freedm, Security and Justice in the European Union: Internal and

External Dimensions of Increased Cooperation after the Lisbon T¢(8atynger Science & Business

Media, 2014), p. 36

266 |bidem

267 European Parliament, Resolution of 9 July 2015 on the European Agenda on Security

(2015/2697(RSP)) P8_TA-PROV(2015)0269, paragraph 13.

2Ander sen,biSndi mmNomReer Evaluation within an Area of Fre
Holzhacker, R.L., Paul Luif, P., Freedom, Security and Justice in the European Union: Internal and

External Dimensions of Increased Cooperation after the LiSleaty (Springer Science & Business

Media, 2014), p. 30; Council Regulation (EU) No 1053/2013 of 7 October 2013 establishing an

evaluation and monitoring mechanism to ver ify the application of the Schengen acquis and

repealing the Decision of the Executive Committee of 16 September 1998 setting up a Standing

Committee on the evaluation and implementation of Schengen, OJ L 295, 6.11.2013, paragraph (11);

Council Directive 2011/70/Euratom of 19 July 2011 establishing a Community framework for the

responsible and safe management of spent fuel and radioactive waste OJ L 199, 2.8.2011, p. 486,

paragraph 40.
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http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32011L0070
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32011L0070

well as issues related to the rights of EU citizeng®. Hence, peer reviews can be used to
carry out evalwuations of Me mber Stwhichensight compl i anc
contribute to assess the situation of democracy, rule of law and fundamental rights at
national level. The information gathered through these evaluations could be used, for
instance, in the first step of the Rule of Law Framework mechanism, where the

Commi ssion can rely on informati on redcognisedei ved from
instit ut i260.ns o

269EUR-I e x , Summar i es dustick frkedom and sedurdyd i o n , 0
270 European Commission , Co mmu n A cew EUW Bramewbork to strengthen the Rule of Law 6
of 19 March 2014, COM(2014) 158 final/2, p. 7.
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2.1.3 General soft law mechanisms

0] Mechanisms aimed at Member States

This Section examines and assessesmMo general soft law mechanisms aimed at all Member States. An overview of their scope, key actors
involved and their limitations is shown in Table 5 below.

Table 5 General soft law mechanisms aimed at Member States

Commission 6 s

Rule of
Framework

PE 579.328

Law

A primarily preventive mechanism to
uphold the core values of democracy, rule of
law and fundamental rights as set in Article
2 TEU within the EU.

The Rule of Law Framework aims to
address emerging threats to the rule of law
before they escalate.

9 The Commission only has the power

to decide the activation of this
mechanism

The European Parliament and the
Council have to be informed at
every stage and on the results

FRA, the Council of Europe, the
Organisation for Security and Co-
operation in Europe (OSCE) and
other stakeholders: the Commission
may rely on the information
gathered by them to carry out the
'rule of law' assessment

Lack of comprehensiveness: only covers the
rule of law ;

Lack of clarity in the benchmarks and
definitions to trigger the Framework, which
could affect the objectivity and effectiveness
of the Framework ;

Lack of balance of powers and
accountability: only the Commission has the
discretion to decide when this mechanism
should be activated;

Lack of transparency due to the confidential
nature of the discussions with the concerned
Member State;

Lack of dissuassive power: no sanctions are
foreseen in the Framework;

While it has just been activated against
Poland, its effectiveness in dealing with
systemic threats to the rule of law remains
uncertain.
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Council 6 sAnnual A dialogue among all Member States within
Rule of Law  the Council to promote and safeguard the
Dialogue rule of law in the framework of the Treaties. 1 National governments
T | 9 Lack of clarity on how this dialogue is
supposed to be organised and how evidence
will be collected and shared

9 Council Lack of effectiveness: ability to deliver
concrete resultsis doubtful ;

The dialogue is to be based

principles of objectivity, non -discrimination

and equalt r eat ment of al

and t o comdectedon a non-partisan and 1 Lack of a well-defined structure to guide the

evidencebased approachd dialogue and how topics of discussion ought
to be selected

9 Lack of sufficient time to carry out a
meaningful dialogue;

9 Dialogue runs the risk of taking the form of
successive monologues in absence of a clear
procedure whereby Member States could
make observations on their peers and
suggestrecommendations.
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The Commi ssi onodsam®wrke of Law F

In response to assertions that the current EU mechanisms and procedureso have not

always been appropriate in ensuring an effective and timely response to threats to the

rul e 07f1, the &wendmission, in March 2014, adopted 6 A new Fr amewor k t o
strengthen the Rul e o f inkfterwdthe Rileeaf baw Framework) 272 The main
objective of t hi s Fr amfetwe thieats itosthe trube ofolgwé Jin r es ol v e
Member Statesbefore the conditions for activating the mechanisms foreseen in Article 7

TEU would be met6. The framework aims to fill a gap between political persuasion, via

sustained discussion with the Member State concerned and targeted infringement

actions on the one hand, and Article 7 TEU on the other hand.

The aforement i oned exampivesr ob6i 66 ul[Remacclisis thiénarge t h e
in summer 2010; the Hungarian crisis that started at the end of 2011; and the Romanian

rule of law crisis in the summer of 2012) have caused concerns aboutMember State
compliance with Article 2 TEU post-EU accession. In these cases the Commission used
political persuasion and infringement proceedings to address relevant problems273, To a
certain extent it may be said to have achieved short-term victories but not to have always
secured a long-term resolution of the problems as demonstrated by the continuing calls

for activating the rule of law framework against Hungary (seecasestudy above).

The Rule of Law Framework is designed asa dialogue with the concerned Member State,
based on equal treatment and an objestive and thorough assessment of the situation at
stake. Through this Framework , the Commission may indicate to the concerned Member
State which actions it must take to address the systemic threatwhich would have been
previously identified by the Commission, thereby avoiding any recourse to Article 7
TEUZ274,

This Framework allows the Commission, at its own discretion, to decide if an issue raised
with regard to a certain Member State by the European Parliament, other Member States
civil society groups or EU citizens, amounts to a systemic threat to the rule of law. The
Framework organises a processconsisting of three stage$7s.

2tAnder sen,-biSndi ffNomeer Evaluation within an Area of Fre
Holzhacker, R.L., Paul Luif, P., Freedom, Security and Justice in the European Union: Internal and

External Dimensions of Increased Cooperation after the Li3leaty (Springer Science & Business

Media, 2014), p. 30;Council Regulation (EU) No 1053/2013 of 7 October 2013 establishing an

evaluation and monitoring mechanism to ver ify the application of the Schengen acquis and

repealing the Decision of the Executive Committee of 16 September 1998 setting up a Standing

Committee on the evaluation and implementation of Schengen, OJ L 295, 6.11.2013, paragraph (11);

Council Directive 2011/70/Euratom of 19 July 2011 establishing a Community framework for the

responsible and safe management of spent fuel and radioactive waste OJ L 199, 2.8.2011, p. 486,

paragraph 40. See also Parliamentary Rusgeanmunibnyand CGumain c i | of Eur
of Europe human rights agendas: synergies not duplication! & , Doc 13321 of 2 October 201
22ZEur opean Commi s s i o nAnewCEJrmmawork ta strengthen the Rule of Law &

of 19 March 2014, COM(2014) 158 final/2, pp. 6, 7.

23R e di n gThe BU. and tiie Rule of Law 8 What next?d , Speech at the Centre for

Policy Studies on 4 September 2013, SPEECH/13/677.

24Eur opean Commi s s i o nAnewCEJrramewdrk ta streng then éhe Rule of Lawd

of 19 March 2014, COM(2014) 158 final/2,p. 7.

275 |bidem p. 7-8.
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http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32011L0070
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32011L0070
http://semantic-pace.net/tools/pdf.aspx?doc=aHR0cDovL2Fzc2VtYmx5LmNvZS5pbnQvL253L3htbC9YUmVmL1gySC1BTUNvbXBlbmRpdW0uYXNwP2ZpbGVpZD0yMDE3MyZsYW5nPWVu&xsl=aHR0cDovL2Fzc2VtYmx5LmNvZS5pbnQvbncveG1sL3hzbC1mby9YUmVmLUFNQ29tcGVuZGl1bS1YTUwyUERGLnhzbA==&xsltparams=WG1sSWQ9RU5fQ0VHQ0dFRkk=
http://semantic-pace.net/tools/pdf.aspx?doc=aHR0cDovL2Fzc2VtYmx5LmNvZS5pbnQvL253L3htbC9YUmVmL1gySC1BTUNvbXBlbmRpdW0uYXNwP2ZpbGVpZD0yMDE3MyZsYW5nPWVu&xsl=aHR0cDovL2Fzc2VtYmx5LmNvZS5pbnQvbncveG1sL3hzbC1mby9YUmVmLUFNQ29tcGVuZGl1bS1YTUwyUERGLnhzbA==&xsltparams=WG1sSWQ9RU5fQ0VHQ0dFRkk=
http://ec.europa.eu/justice/effective-justice/files/com_2014_158_en.pdf
http://europa.eu/rapid/press-release_SPEECH-13-677_en.htm
file://milieu-srv/data/Projects/1797.15%20(1588.13)%20EU%20mechanism%20on%20democracy/Working%20docs/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/AppData/Roaming/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/SSCKGMEU/European%20Commission,%20Communication%20‘A%20new%20EU%20Framework%20to%20strengthen%20the%20Rule%20of%20Law’%20of%2019%20March%202014,%20COM(2014)%20158%20final/2,

0] Assessment:The Commission is supposed to undertake fact-finding missions and
analysis to determine whether there are clear indications of a systemic threat to

the rule of law, in which case it may issue a

reasoned oOr ul

e

following an exchange of views between the Commission and the concerned
Member State. The Member State is expected to coopate under the duty of
sincere caoperation provided in Article 4 (3) TEU.

(i)  Recommendation(s): based on the dialogue with the concerned Member State

and any additional evidence on which the Member State can also comment, the
is Oobjective
systemic threat and that the authorities of that Member State are not taking

Commission shall may issue recommendationsi f

appropriate

specific ways to address the situation.

ther e

(i)  Follow up: 0 | feretismo satisfactory follow-up to the recommendation by the
Member State concerned within the time limit set, the Commission will assess the
possibility of activating one

of 276t h e

Figure 2 Overview of the rule of law framework adopted by the Commission27.
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It is important to note that t he Framework is not designed to be triggered by individual
breaches of fundamental rights or by individual instances of miscarriage of justice. These
casesshould be dealt with by the national judicial systems, and in the context of the
control mechanisms established under the ECtHR to which all EU Member States are
parties2’s.

A number of shortcomings concerning this Rule of Law Framework have been raised.
First, the Commission would not have put forward clear criteria for activating the
Framework. In the absence of any clearly pre-defined benchmarks, the new procedure
may therefore end up as unworkable as Article 7 TEU. Second, the Commission has
reserved for itself t hier tgaoawer 7t ol EtUr ipgrgoecre dtulree 6§ p rweh
that only the Commission has the discretion to decide when this new mechanism ought
to be activated. Considering the increased politicisation of the Commission following the
implementation of the so-called Spitzenkandidatemprocessto design the new President of
the Commission in 2014, this discretion may result in the activation or conversely, the
non-activation of the framework for reasons of political convenience. Finally, the
confidential nature of the whole discussion between the Commission and the Member
State is |ikely-ande hpme o e rtn viiom érystlisiad and thus
reduce the effectiveness of the Framework27s,

The following assessment is based on the criteria of relevance, comprehensiveness,
effectiveness, objectivity, impartiality, efficiency, clarity, accountability and
transparency. The definitions of these criteria (see Annex 2) are based on literature
research including the OECD DAC Principles for Evaluation Development Assistance 280
and the Glossary of Key Terms in Evaluation and Results Based Management8!, as well
as the definitions of these criteria by the World Bank 282 They have beenselected based on
desk research, consultation with Senior Experts for this study and taking into
consideration their correlation with the objectives of the Rule of Law Framework.
Furthermore, the recommendations from the European Parliament and the Council of the
European Union have also been taken into consideration for the selection of the criteria to
assess the Commi ssionds Rule of Law Framewor Kk

Both the European Parliament and the Council of the EU, as explained below, have
indicated several characteristics to take into account when devising any new EU level
mechanism aiming at ensuring compliance with Article 2 TEU. In its July 2013 Resolution
regarding the situation in Hungary with respect to fundamental rights 283 the European

278 |bidem Annex Il, p. 6.

279 Kochenov, D. and Pech, L., 2015Monitoring and Enforcement of the Rule of Law in the EU: Rhetoric
and Reality European Constitutional Law Review, vol. 11, issue 3, pp. 532533.

280 OECD, Development Assistance Committee , Prindiples for evaluation of development
assistancd ( 1991) .

2810 E C DGlosdgary of key terms in evaluation and results based managementd ( 2002 ) .

282 Wor | d Bank, I ndependen tGuiddtines Ifon aeviewing WdHd @Bank , 6]
implementation completion and results reports 8 (| ast updat ean doutebaplufsrt 2014)
evaluating global and regional partnership programs 6 .

283 European Parliament, Resolution of 3 July 2013 on the situation of fundamental rights: standards

and practices in Hungary (pursuant to the European Parliament resolution of 16 February 2012)
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Parliament recommended that such a mechanism should be independent from political
influence, swift and effective; operate in full cooperation with other international bodies;
regularly monitor respect for fundamental rights, the state of democracy and the rule of
law in all Member States, while fully respecting national constitutional traditions;
conduct such monitoring uniformly in all Member States to avoid any risks of double
standards; warn the EU at an early stage about any risks of deterioration of the values of
Article 2 TEU; issue recommendations to the EU institutions and Member States on how
to respond and remedy any deterioration of the values enshrined in Article 2 TEU 284,

In another Resolution dedicated to the situation in Hungary 285 the Parliament called on
t he Co mmitospeesenta proposal for the establishment of an EU mechanism on
democracy, the rule of law and fundamental rights, as a tool for compliance with and
enforcement of the Charter and Treaties as signed by all Member States relying on
common and objective indicators, and to carry out an impartial, yearly assessment on the
situation of fundamental rights, democracy and the rule of law in all Member States,
indiscriminately and on an equal basis, involving an evaluation by the EU Agency for
Fundamental Rights, together with appropriate binding and corrective mechanisms, in
order to fill existing gaps and to allow for an automatic and gradual response to breaches
of the rule of law and fundamental rights at Member State level; instructs its Commi ttee
on Civil Liberties, Justice and Home Affairs to contribute to the development and
elaboration of this proposal in the form of a legislative own -initiative report to be
adopted by the 22nd of the year. 6

The Council has also called on the Commission 0 ¢ take forward in 2013 a process of
inclusive dialogue, debate and engagement with all Member States, EU institutions as

wel | as all rel ecmdnetopessakkehel caersdd f or and possick
(collaborative and systematic) methods or initiative s to better safeguard fundamental
val ues, in particular the rule of | aw and the fund

Such a dialoguewould 6 devel op an agreed understanding of wha
area would entail, including of the problems to be addressed, as well as questions of

met hodol ogy andadmakiaifcwultlorsse of existing mechanism
uni ver sal val ueso6; oconsider the full range of p
approaches that could be accepted by all Me mb e r States by consensusé;
initiative in this area that might be agreed would apply in a transparent manner, on the

basis of evidence objectively compiled, compared and analysed and on the basis of

equality of treatment as between all Member St a t2&.s 6

(2012/2130(INI), P7 _TA(2013)0315
284 |bidem point 81.

285 European Parliament, Resolution of 10 June 2015 on the situation in Hungary (2015/2700(RSP),
P8 TA-PROV(2015)0227

286 |bidem point 12.

287 SeeCouncil of the European Union, Council conclusions on fundamental rights and rule of law
and on the Commission 2012 Report on the Application of the Charter of Fundamental Rights of
the European Union, Justice and Home Affairs Council Meeting in Luxembourg on 6 and 7 June
2013 and Committee on Civil Libertie s, Justice and Home Affairs, MEP Louis Michel, Working
Document | on the situation of fundamental rights in the European Union in 2012, 21 June 2013.
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One may however note thatt he Counci | 8 shaskircgdaefendes the wiew that

the rule of law applies as a value of the EU only in the areas in which the EU has been
granted competence and, thus, that EU monitoring mechanisms would only be possible if

limited to these areas. To cite from the legal opinion issued in November 2014, there

would be &o legal basis in the Treaties empowering the institutions to create a new supervision
mechanism of the respect of the rule of law by the Me&thtrs, additional to what is laid down

in Article 7 TEUG 288, A more in-depth discussion on the competence of the Commissionto

adopt the rule of law framework can be found in Annex 2 of this Research Paper.Suffice

it to say at this stage that the opinion o f t h e Co u iBeniick Bas beénsegeaely
criticised 289,

Notwithstanding the issue of the Commi ssionds con
framework, both the Parliament and Council share the view that, as a minimum, an EU

mechanism for upholding EU values within the EU should involve the key stakeholders,

be objective as regards evidence, which is collected, assessed and evaluated in the same

manner for all Member States, and ensure transparency. Based on these considerations,

guestions for informing the assessment criteria were developed for assessing the

Commi ssionds Rule of Law Fr ammexdrtdgetheriwitheane ar e pres
in-depth assessment of the Framework.

The main findings of this assessmentare summarised below:

T The Commi ssionds Rul e of LmlevanEgsinaentallowsr k appear s
the Commi ssion to react when there are specifi
to the rul e of | awdovide specific recommeraatiens ®© the y , t o
Member State concerned®°.

1 The Framework seems comprehensive. Despite the Framework being criticised
for not directly encompassing the other fundamental values enshrined in Article

2TEU,theCommi ssi onds communi catiwmeoflevakests it cl ear
be understood as beingdi ntrinsically |linked to respect f
fundamental rights: there can be no democracy and respect for fundamental

rights without respect fortherule of | aw and 2®vice versa. o6

1 The effectiveness of the Framework has yet to be determined as it was only
activated for the first time last January 292 However, it contains certain features

288 Council Legal Service, &nsuring respect for the rule of law in the European Union d , Doc.
15206/14 (14 November 2014).

289 Kochenov, D. and Pech, L., 2A5, Monitoring and Enforcement of the Rule of Law in the EU: Rhetoric
and Reality European Constitutional Law Review, vol. 11, issue 3; Hillion, C., 2016, Overseeing the

rule of law in the European Union. Legal mandate and me&HsPS European Policy Analysis, Vol. 1;

Be s s el i The Bite, the Bark aril the Howl: Article 7 TEU and the Rule of Law Initiatives 8 i n
Jakab, A., and Kochenov, D., (eds.),The Enforcement of EU Law and Values: Methods against Defiance
(OUP, 2016)

20T i mme r ma dte Eurdpean Undn and the Rule of Lawd , Keynote speech at Confer
the Rule of Law, Tilburg University, 1 September 2015.

21Eur opean Commi s si o nAnewCEJrramework ta strengthen the Rule of Law &

of 19 March 2014, COM(2014) 158 final/2,pp. 3-4.

292 This Framework was activated for the first time on 13 January 2016 with regard to Poland.
PLEASE CORRECT
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http://journals.cambridge.org/abstract_S1574019615000358
http://journals.cambridge.org/abstract_S1574019615000358
http://www.sieps.se/sites/default/files/2016_1_epa_eng.pdf
http://www.sieps.se/sites/default/files/2016_1_epa_eng.pdf
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2715943
https://ec.europa.eu/commission/2014-2019/timmermans/announcements/european-union-and-rule-law-keynote-speech-conference-rule-law-tilburg-university-31-august-2015_en
http://ec.europa.eu/justice/effective-justice/files/com_2014_158_en.pdf

that can potentially hinder its effective application. First, this new Fra mework

relies on the idea that a dialogue between the Commission and a Member State

taking measures which breach the rule of law, sometimes even consciously, will

have positive results293 The Framework has also been criticised for not being

sufficiently dissuasive by failing, for instance, to indicate what would happen if

the Member State concerned does not accomplish
r e c o mme n#4aSecondntliiere is a lack of information on how the fact-

finding and assessment will be carried out by the Commission 29. Finally, the lack

of pre-defined benchmarks and a more concrete definition of what might

constitute a Osystemic threatd to the rule of
of the Framework.

1 Pre-established benchmarks and clearer definitions would enhance the
objectivity of the Framework. The fact that the Framework is to apply in the
same way to all Member States does not sufficiently ensure the objectivity of the
Framework. 29 Commissioner Vera Jourova has, however, clarifiedthatd t he Rul e
of Law Framework will be activated where there are clear indications of a
systemic threat to the rule of law in a Member State, in particular in situations
which cannot be effectively addressed by the infringement procedure and if the
6rulewo$affeguardsd which exist at nati onal |l ev
effectively addressing these threats. These na
to all judicial and constitutional mechanisms and safeguards which aim to ensure
the protection of democracy and fundamental rights in a Member State.6 Taki ng
this into consideration, the Commi ssioner con
situation in Hungary are being addressed by a range of infringement procedures
and pre-infringement proce dures, and that the Hungarian justice system has also
aroletoplay6Ther ef ore, O0the conditions to activate t
regarding Hungary are at this stage not met.6 However, the Commi ssi @
added that the situation in Hungary would continue to be closely scrutinised297.
The more formalised participation of other actors, such as the Venice
Commission, the European Parliament and the Council, as well as national
stakeholders, may nevertheless enhance the objectivity of the Framework and
preempt criticism that it could be activated for reasons of political convenience
rather than purely legal ones.

293 Kochenov, D. and Pech, L., 2015Monitoring and Enforcement of ¢hRule of Law in the EU: Rhetoric

and Reality European Constitutional Law Review, vol. 11, issue 3, pp. 532533; Kochenov, D. and

Pech, L., 2015Upholdingthe Rl e o f Law in the EUAr©Onctbe7Clémmcsdiuords
timid step in the right directionEuropean University Institute Working Papers, Department of Law,

pp. 12-13.

294F e k et &lew EBropean €ommission Framework to strengthen and protect the rule of law in

Member States , Hungarian Academy of Sciences.

295 |hidem

26Eur opean Commi s s i o nAnewCEJrmamawork ta strengthen the Rule of Law &

of 19 March 2014, COM(2014) 158 final/2, p. 6.

297 Jourova, V., Intervention in the Plenary Session of 2 December 2015p o i n t Sitdation in 6

Hungary: follow -up to the European Parliament Resolution of 10 June 2015 . I nformation coll ect
throu gh consultation with stakeholders (European Commission, 15 January 2016).
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1 The impartiality of the Framework may be said to be ensured by the duty of
acting independence, which is imposed on the Commission by the Treaties. The
Commi ssion shall not O0seek or take instruction
institution, b o ¥8yThe appbiftrenterooedure ef the indmipeds
of the Commission, through a rotation system, also ensures the impartiality of
this body: first, by providing the principle of equal footing among Member States
and, secondly, by requiring the demographic and geographic representative
character of the Commission2%. Furthermore, Article 245 TFEU also requests
members of 't he Claimimmsamsyiacion incompatible @ith their
d u t 302 Fhé impartiality of the Commission is also required under the Staff
Regulations30t and the Code of Conduct.302 Breaching this obligation might lead
to disciplinary and financial sanctions 303 |t has also been suggested that an
independent 6 Sy st emi ¢ Defi ci ency QomoniortMersberd be estab
States compliance with Article 2 TEU and which would be in a position to trigger
the activation of the Framework by the Commission and that could prevent any
challenges to the impartiality of the Commission to be raised 304 This Committee
is further analysed in Section 4.1.2 of this Research Paper.

1 Currently, it is difficult to assess the real efficiency of the Framework as it has
just been activated for the first time. However, its design as
me ¢ h a n3fs allows it to be triggered easily and rapidly by the Commission at
an early stage with the view of preventing a systemic threat to the rule of law
from materialising into an actual systemic b reach of the rule of law?306,

1 The Framework is clear because it sets forth a straightforward and
comprehensive definition of the rule of law, drawing on the caselaw of the
ECHR and the CJEU. Furthermore, it clearly provides the four principles on
which the Framework is based and how it is to be applied in practice 307,
Moreover, despite the lack of definitionof 6 sy st emi ¢ t hreatd, the Fram

298 Article 17(3) second paragraph TEU.

299 Article 244 TFEU.

300 Article 245 TFEU.

301 Requlation No 31 (EEC), 11 (EAEC) laying down the Staff Regulations of Officials and the
Conditions of Employment of Other Servants of the European Economic Community and the
European Atomic Energy Community, OJ P 045 14.6.1962, p. 1385.

302 European Commission, Code of Conduct for Commissioners, C(2011) 2904 final, 20 April 2011.

303 Reqgulation No 31 (EEC), 11 (EAEC) laying down the Staff Regulations of Officials and the
Conditions of Employment of Other Servants of the European Economic Community and the
European Atomic Energy Community, OJ P 045, 14 Junel962, Articles 22 and 51, Annex IX
Disciplinary proceedings.

304 \Von Bogdandy, A., et al.,, 2012, Reverse SolanfeProtecting the Essence of Fundamental Rights
Against EU Member Sites 49 Common Market Law Review, pp. 4898519.

305 |nformation collected through consultation with stakeholders (European Commission, 15
January 2016).

306 Meijers Committee, Letter to Commissioner Reding: Note on the Commission Communication

OA new EU Framework to séreRgthe@GMi14H@6 Rul® dlindaz01l4.
3Eur opean Commi s s i o nAnewCEJmrmamawork ta strengthen the Rule of Law &

of 19 March 2014, COM(2014) 158 final/2, pp. #8.
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foresee what situations may be considered as such by providing a list of
examples30s,

1 The accountability of the Framework is ensured through its compliance with the
principle of cooperation and institutional balance since it provides t h at
European Parliament and the Council will be kept regularly and closely informed
of progress made in each of the stag s3% With regard to the involvement of
other stakeholders, the Communication recognises the need to draw on the
expertise of the EU Agency for Fundamental Rights or the Council of Europe 310

The Commi ssion will, 0as a r ulecadveeadthel n

Council of Europe and/or its Venice Commission (it has just done so in the case

ot he

of Poland), and wil |l coordinate its analysis wi
ion and

matter is also under their ¢ onsalbeghat
has been argued that there is nolegal basis for the Commission to launch the
Framework (see for instance the Opinion of the Council Legal Service31y), the
Commission has convincingly argued that, as guardian of the Treaties, it is
competent to monitor compl iance with Article 2 TEUS312 Furthermore, its
competencemay be said to logically derive from Article 7 TEU itself, since under
this provision the Commission can already bring to the attention of the Council
the existence of a risk to Article 2 TEU valuesi1s,

1 Regarding the transparency of the Framework, the Communication states that
the launching of the Commission assessment and the sending of its opinion will
be made public, but the content of the exchanges with the Member State
concerned will, as a rule, be kept confidential, in order to facilitate the quick
resolution of the situation 314 Some have considered, however,that the procedure

woul d have a o0f ar midand enpueerasnara accurate pigueew e r

of the situationfi if all the Member States, the Euppean Parliament, human
rights bodies including the EU Agency for Fundamental Rights and civil society

appropr

t h

organi sations were inB8¥olved in this dialoguebo

308 |bidem pp. 6-7.

309 |bidem p. 8

310 |bidem p. 9.

311 Council of the European Union, Opinion of the Legal Service 10296/14, 27 May 2014, paragraph
24,

S32Eur opean Commi s s i o nAnewCEJrramework ta strengthen the Rule of Law &
of 19 March 2014, COM(2014) 158 final/2, p. 6; andKochenov, D. and Pech, L., 2015Upholding the

Rul e of Law in the EUAr tGnclteh e7 CPrnnu esdsu roen® sa sH,Pa et i mi d

European University Institute Working Papers, Department of Law, pp. 1 -2.

313 Article 7 TEU and Kochenov, D. and Pech, L., 2015Monitoring and Enforcement of the Rule of
Law in the EU: Rhetoric and Reality, European Constitutional Law Review, vol. 11, issue 3, pp. 532
533;Kochenov, D. and Pech, L., 2015Up hol di ng the Rule of Law i-n
Article 7 Procedur e® arectiog European Wnivessity drnstitute Working e
Papers, Department of Law.

S34Eur opean Commi s s i o nAnewCEJrramework ta strengthen the Rule of Law &
of 19 March 2014, COM(2014) 158 final/2,p. 6.

35 But | e EY Still Fajling &0 Protect Fundamental Rights® Open Society European Policy
Institut e - Open Society Foundations, 12 March 2014.
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http://cadmus.eui.eu/bitstream/handle/1814/35437/RSCAS_2015_24.pdf?sequence=3
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http://journals.cambridge.org/abstract_S1574019615000358
http://cadmus.eui.eu/bitstream/handle/1814/35437/RSCAS_2015_24.pdf?sequence=3
http://cadmus.eui.eu/bitstream/handle/1814/35437/RSCAS_2015_24.pdf?sequence=3
http://ec.europa.eu/justice/effective-justice/files/com_2014_158_en.pdf
https://www.opensocietyfoundations.org/voices/eu-still-failing-protect-fundamental-rights

i The added value of the Framework is that it offers the possibility to the
Commission and the concerned Member State to promptly discuss and address
concerns in arelatively informal manner before more formal procedures, with
legally binding outcomes, are eventually initiated. It therefore provides the
Commission with an additional option which may help it pre ventnga oO0r ul e of
| aw c fromescalafing3:s.

The Council s annual rule of | aw dialogue

A few months after the Commission adopted its Rule of Law Framework, the Council of
the EU (the Council) took the decision to establish an annualrule oflawd di al ogue among

al | Me mber States wit hin t he Council 6, based 00
di scrimination, and equal treat ment ofnoml | Me mber
partisan and evidence-based approacho. Si mi |l ar RWe oftflLaw t he new C
Framework, the Council &6s dialogue has’been devised
From a | egal point of view, the Council ds dialogue

the Commi ssionods Rul e of Law Fr ame wapllkf i s not C
conferred competences (Article 5 TEU) as well as the Treaty provision providing for the

respect of national identities of Member States inherent in their fundamental political and

constitutional structures (Article 4 (2) TEU)318 However, there are certain indicators of the

Council 6s tacit amé spti amdes &KRful eheof Comthe Fr amewor k,
presence of the Council in the debatessurrounding t he | aunch of the Commi ssi ¢
of Law Framework in response to the constitutional crisis in Poland. This tacit acceptance

can also be construed from the Councild s g esumportadnd references to the Legal

Service opinions. However, the Cosoapioionlinitdi d not ref
conclusions on the annual rule of law dialogue 319,

For t he Coannualiruledfdaw flialoguetheld in Brussels on 17 November 2015,
the Luxembourg presidency aimed to create a safe, nonjudgemental environment where
governments felt comfortable opening up to each other320. The Ministers exchanged
views on their experiences on the issue of the rule of law, which was however
understood as a set of rather disconnected topics Indeed, the dialogue revolved around
six main topics: the fight against terrorism following the attacks in Paris; assessment of
enforcement of decisions on migration policies; the Presidents' report on completing
Economic and Monetary Union; the completion of the single market; the UK plans for a
referendum; and relations with Russia and the situation in Ukraine 321 Member State

316 |bidem.

317 Council of the European Union, Conclusions of the Council of the EU and the Member States

meeting within the C ouncil on ensuring respect for the rule of law of 16 December 2014 p. 3.

318 Kochenov, D., and Pech, L., 2015Upholding the Rule of Law in the EU: On tlio mmi ssi-ond8s OPr e
Article 7 Procedure® as g Eutopean Uhivessity dnstitute Workin e r i ght dir
Papers, Department of Law, p. 13.

319 Council of the European Union, Conclusions of the Council of the EU and the Member States

meeting within the Council on ensuring respect for the rule of law of 16 December 2014, p. 3.

320Butler, I., for E-Sharp,d War y EU governments ,Decemider20i5r st ri ghts tal ks
321Website of the Council of the European Union, General Affairs Council of 17-18 November 2015,

Main Results.
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representatives were reportedly open and self-reflective, but did not go so far as to
comment on each otherds r i gthdrefore mere @ sedes of The meet.
monologues than a true dialogue. In addition, the range of issues governments raised

was sobroad that there was little chance to delve into detail 322

Setting up this mechanism as a dialogue has been criticised. In other areas where tools of

the same nature are used, such as dialogues with noREU countries, dialogues have

proven to be rather ineffective. For instance, the EU has set up close to
rights dialoguesd with third c, buitheEUiprefarcenteo pr omot e
for this discursive method has been questioned, as evidence of substantial and concrete

achievementsis thin on the ground 323,

Be that as it may, the first annual rule of law dialogue held within the Council did not

seem to deliver many tangible results. Commentators have therefore suggested that
specific themes be set and that recommendations already madeby the UN and Council of

Europe to Member States be used as a starting point for discussions. Finally,
governments should be prepared to accept recommendations from their peers and report
back to the Council on progress324 Furthermore, although the Council establishes that the

dialogue will be based in evidence, information on how this has been ensuredin practice
and who is responsible for this remains unavailable 325,

322Butler, I., for E-Sharp,8Var vy EU gover nment s hbedemberf2016.s t rights talks®
323 European Parliament, Resolution of 16 December 2010 on the Annual Report on Human Rights

i n t he Wor | d 2009 and t he Eur op e a(R010:2202(IblIn 6 s policy
P7_TA(2010)0489paragraph 157.

324Butler, I., for E-Sharp,d6 War y EU gover nment s ,Deoemder20i5r st ri ghts tal ks
325 Kochenov, D., and Pech, L., in EU Law Analysis, &rom bad to worse? On the Commission and

the Council ds r uwleJdamdry20lBw i nitiati ves
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(i)  Mechanism s aimed at EU institutions

Table 6 below shows an overview of the general soft law mechanisms which are aimed at the EU institutions. These mechanisms will be
examined and assessed in this Section.

Table 6 General soft law mechanisms aimed at EU institutions

Strategy for the
effective
implementation of
the Charter of
Fundamental
Rights by the
European Union

Better Regulation
Guidelines and
Toolbox

Guidelines on

methodological

PE 579.328

1 To guarantee that at every step- from the =~ The Commission
EU legislative process to the application of
EU law at the national level - the rights
and principles of the Charter are taken

into account;

9 To improve EU citizens' understanding of
fundamental rights protection within the
EU, providing them with concrete
information on possible remedies and the
role of the Commission in this field;

I To monitor - through presenting Annual
Reports - the progress achieved regarding
the Charter's application.

A oOocheck listo for 1 staff

and support units carrying out impact

assessments. Focus on what fundamental
rights might be affected by a specific
proposal and how they should be taken into
account in each of the methodological steps.

The Commission, in particular,
dealing with impact assessments

Context and methodological guidance for The Council and

the Council preparatory bodies in the

its preparatory

67

9 Limited scope: Only covers fundamental
rights

9 Lack of enforceability: Non -binding tool

9 Lack of effectiveness: The implementation in
practice of the Better Regulation is dill to
prove its effectiveness.

9 Lack of effectiveness: The implementation in
practice of the Better Regulation is still to



steps to be taken process of checking compliance with bodies prove its effectiveness.
to check fundamental rights in connection with the

fundamental proposals under discussion at the relevant

rights Council preparatory bodies.

compatibility  at

t he Cou

Preparatory

Bodi esd

European Guidance for committees in using the EP  The European Parliament 9 Lack of effectiveness: The implementation in
Parliament Impact impact assessment services. practice of the Better Regulation is still to
Assessment

prove its effectiveness.
Handbook
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Fundamental rights proofing of EU legislative proposals

The EU institutions have acted to integrate the Charter of Fundamental Rights more
effectively in their policy -making and legislative processes ever since the entry into force
of the Lisbon Treaty326,

In 2010, the European Commission adopted the 6Stra
of the Charterof Fundament al Rights by the 3 ®neoopean Uni on
its three objectives’28is to include and consider the rights and principles of the Charter in
all the stages of the EU legislative process, including the implementation of the EU acquis

To this end, in 2011, the Commission issued the 6C
of Fundament al Rights in Co¥milstsi ohfémpaatodAbsesels sl
t he Commi ssionds staff and support uni ts carryin
guidelines focus on what fundamental rights might be affected by a specific proposal and
how they should be taken into account in each of the methodological steps of these

assessmentsso, The Operational Gui dance were incorporate
Gui de I3 adepted in May 2015. These aim to ensure that the proposals of the
European Commi ssion oOmeet policy goals at mi ni mu

benefits to citizens, businesses and workers while avoiding all unnecessary regulatory
b u r d & Ehé Better Regulation Guidelines form part of a Better Regulation Package
adopted by an inter -institutional agreement to enhance and ensure cooperation between
the European Commission, the Council and the European Parliament in the policy
cycle333for the effectiveness of EU action in achieving its goals334

Through its seven chapters, the Guidelines set principles, targets and measures for each

of the steps of the policy cycle, from the preparation of proposals, including planning and

impact assessments, to theiradoption, implementation and monitoring. 335 The Guidelines

ar e accompani ed 3% ywhica offéerd additidnal xglidance in the

implementation of the Better Regulation. Of particular interest is Tool 24 which, under

Chapter [ 6 Ho w tnoimpactl assessimdénts, evaloghians and fitness

checkso, aims at ensuring that fundament al ri ghts

326F RA, Bongirg,the Gharter to life & opportunities and challenges of putting the EU Charter
of Fundamental Rights into practice § Copenhagen seminar report, pp. 10-11.

327 European Commission, Communication from the Commission Strateqy for the effective
implementation of the Charter of Fundamental Rights by the European Union of 19 October 2010
COM(2010) 573 final.

328 The other two are raising awareness of the Charter and follow -up on the implementation of the
Charter through Annual Reports.

329 Commission Staff Working Paper, @perational Guidance on taking account of Fundamental
Rights in Commission Impact Assessmentsd , SEC(2011) 567final

330 |bidem

331Website oftheEur o p e an C o Bettdr Regllaton. Guidelinesd .

332\Website of the Euro p e a n  C o mmeterdRegolation. Guidelines. Introduction & .

333 European Commission, Provisional text of the proposed interinstitutional agreement on better
regulation .

3 Website of t he E u r o Bettex nReguatomimi s sEiua ro,p e &sion, Co mm
Communication from the Commission to the European Parliament and the Council: Proposal for an
Interinstitutional Agreement on Better Regulation 6 , OM2015)216 final, 19 May 2015.
3BWebsite of t he Eu rBettereRequlatiGroGuidsliresdi. o n , 0
3}Website of the EurBeteeRequlatiGroToolox®si on, 0

PE 579.328 69


http://fra.europa.eu/sites/default/files/copenhagen-seminar-report.pdf
http://fra.europa.eu/sites/default/files/copenhagen-seminar-report.pdf
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http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2010:0573:FIN:en:PDF
http://ec.europa.eu/justice/fundamental-rights/files/operational-guidance_en.pdf
http://ec.europa.eu/justice/fundamental-rights/files/operational-guidance_en.pdf
http://ec.europa.eu/smart-regulation/guidelines/toc_guide_en.htm
http://ec.europa.eu/smart-regulation/guidelines/ug_chap1_en.htm
http://ec.europa.eu/smart-regulation/better_regulation/documents/20151215_iia_on_better_law_making_en.pdf
http://ec.europa.eu/smart-regulation/better_regulation/documents/20151215_iia_on_better_law_making_en.pdf
http://ec.europa.eu/smart-regulation/index_en.htm
http://ec.europa.eu/smart-regulation/better_regulation/documents/com_2015_216_en.pdf
http://ec.europa.eu/smart-regulation/better_regulation/documents/com_2015_216_en.pdf
http://ec.europa.eu/smart-regulation/guidelines/index_en.htm
http://ec.europa.eu/smart-regulation/guidelines/toc_tool_en.htm

of the Commission. Tool 24 provides guiding principles to follow in the analysis of
fundamental rights in the Commission ds | mpact 3¥Assessments

The Better Regulation Guidance and Toolbox seem to solve some of the old concerns
regarding the Operational Guidance. In reference to consultation, the Better Regulation
| aunches the platfolmanvedlLy @i dfer ant apen tfodura éod
anyone to express their concerns or suggestions for improvement on a specific proposal
or piece of legislation338, After the adoption of a proposal, the Commission will hold an
twelve -week consultation to gather views and observations which will then be sent to the
other EU institutions to facilitate their appraisal work 339 A four -week consultation is also
foreseen for delegated and implementing acts which will be announced well in advance
for enhancing stakeholders to prepare their contributions. This could perhaps be linked
to the highly technical nature of these acts. The added value of this consultation is yet to
be determined overall, taking into account the increase in the workload that it will
involve for the Commission 340,

The Better Regulation proposes a closer interplay among the EU Institutions. Under this
closer cooperation, the Commission would share the data of its impact assessments with
the European Parliament and the Council34%, which would use this data as the starting
point for their future work 342 However, each of the institutions is competent for
establishing how to organise their impact assessment work, although always cooperating
with the other institutions to improve the methodology and coherence of impact
assessmentd3The Commi ssi onds i mpact a snote prepimerratt s may be
the request of the European Parliament or the Council344 Moreover, the concern about
the wider public not being able to have access to the deliberations considerations on the
potential impact of fundamental rights 345 is also addressed by the Better Regulation,
which foresees that the result of the interplay among the EU Institutions will be made
public and used for future evaluation work 346,

Greater involvement from Member States is also foreseen under the Better Regulation.

0The REFI' T platform offers a channel to discuss
measures with Member States. 6 This platform wil/ I
from business and civil society and one representative of each Member State and will be

BWebsite of t h e E u rBetereRequlatiGroToalbbxs ool 4@ ., 0

338Renda, A,,2015To00 good to be true? A quick assessment of the
CEPS, p. 4.

339 |bidem p. 8.

340 \Website of the European Commission, @etter Regulation Guidelines. Stakeholder consultationd |,

part 4.

341 European Commission, Provisional text of the proposed interinstitutional agreement on better

regulation, paragraph 13; Renda, A., 20155Too good to be true? A quick assess
Better Regulation Packag€EPS, p. 7.

342 European Commission, Provisional text of the proposed interinstitutional agreement on better

regulation, paragraph 10a.

343 |bidem paragraph 11.

344 |bidem paragraph 10b.

345 Butler, 1., 2012,Ensuring compliancevith the Charter of Fundamental Rights in legislative drafting: the

practice of the European CommissiBuropean Law Review, p. 410.

346 Renda, A.,2015Too good to be true? A quick assessment of t he
CEPS, p. 8.

PE 579.328 70


http://ec.europa.eu/smart-regulation/guidelines/tool_24_en.htm
https://www.ceps.eu/publications/too-good-be-true-quick-assessment-ec%E2%80%99s-new-better-regulation-package
http://ec.europa.eu/smart-regulation/guidelines/ug_chap7_en.htm
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https://www.opensocietyfoundations.org/sites/default/files/Ensuring%20Compliance%20with%20the%20Charter%20of%20Fundamental%20Rights%20in%20Legislative%20Drafting%20-%20The%20Practice%20of%20the%20European%20Commission.pdf
https://www.ceps.eu/publications/too-good-be-true-quick-assessment-ec%E2%80%99s-new-better-regulation-package

chaired by the First Vice-President of the Commission34’. For this same purpose, the
Commission has committed to issue implementation plans accompanying the Directives
and might request Member States in especially complex cases to explain their

6transposition strategy6. The Commission will also
formal transposition checkdé and 3 more substantive
The Better Regul ation al sopossettd feavaad modadesia gui del i ne s

debate between the three EU Institutions to assess what worked and what did not
regarding a specific legislative act349.

Finally, the Better Regulation replaces the Impact Assessment Board by a permanent, fult

time Regulatory Scrutiny Board . This wildl be comprised of o0one C
members and three members recruited with fixed -term contracts on the basis of their

speci fic academic competence and expertise ovi a
procedur eso. Al ot eton khe r obligations eof isdeperdence and

impartiality, including abstaining from any impact assessment, evaluation or fitness

check where they might have a conflict of interest3s0,

The Counci |l of t he European Uni on al so adopted
methodological steps to be taken to check fundamental rights compatibility at the

Council 8s Pr e P fast updateg in B014853. Ehesé Guidelines offer similar

guidance as the Commi ssionds document to the Coun
Council Legal Service, national experts and the Working Party on Fundamental Rights,

Citizens Rights and Free Movement of Persons (FREMP3%3. These Guidelines also call

upon the Council preparatory bodies to take into account the work of the FRA on specific

thematic topics354

The European Parliament also has procedures in place for fundamental rights scrutiny of
legislation through its systematic appraisal of Commission impact assessments (more
than 100 between June 2012 and December 201%j. IA of substantive amendments
(covering 25 amendments between June 2011 and nowks are based on a request of the
coordinators of a Parliamentary committee and are commissioned by the Impact
Assessment and European Added Value Directorate of the European Parliamentary
Research Serice. In 2012, following an own-initiative report adopted the previous year,

the Parliament established the specialised Directorate for Impact Assessment and
European Added Value. This Directorate has an Ex-Ante Impact Assessment Unit which

347 Ibidem,pp. 8, 11.
348 |bidem p. 10.
349|bidem p. 11.

350 |bidem p. 6.

BLCounci l of t he Eur opean Uni on, 9 tG be tdkerd tbo check o n met hod
fundament al rights compatibility at the Council s prepa
2011.

352 Council of the EU, Doc. 5377/15.

BWFRA, Bntig,the Gharter to life & opportunities and challenges of putting the EU Charter
of Fundamental Rights into practice § Copenhagen seminar report, p.11.

354 |bidem

BBEuUur opean P aEx-ante dnmpach Assessrdent work in the European Parliament. Initial
appraisals of European Commission Impact Assessments July 2014 June 2019 , p f96..19 4
356 |bidem
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synthetisestheCo mmi ssi onds | mpact Assessments and pinpoin
improvement 357, The Parliament has also adopted a Handbook on Impact Assessment§s8
which sets the key principles governing impact assessments and offers parliamentary
committees guidance on assessing and using Commission Impact Assessment®° and
criteria for analysing the impact of substantive Parliament amendments 369 The

Handbook incl ddesst 6a omc htehcek key componenits of an i
With this Handbook, the Parliament aimsto 6 i mpr ove the degree of consi s
way the parliamentary committeds deal with i mpact
There is also a possibility to consult the Parli

opinion from EU FRA 363 For instance, EU FRA issued an opinionon the proposal for a
Directive on the use of Passenger Name Record (PNR) data for the prevention, detection,
investigation and prosecution of terrorist offences and serious crime 364 Furthermore, in
2009, the European Parliament Rules of Procedure were ameded to entitle a specific
committee, a political group or, at least, 40 MEPs to refer a proposal d or parts of it & to
the LIBE Committee where issues of conformity with the Charter arise 365 In addition, at
the end of legislative processes, if there are anyamendments that could have an impact
on fundamental rights, the Commission may also launch a dialogue with the Council and
the Parliament366,

The transparency of some of the procedures described above has been questioned since
some do not include a public consultation stage, which leads to a lack of public
awareness on the Charter and the fundamental rights declared therein36’. The Charter
does not indicate the mechanism to uphold the fundamental rights it sets out, which does
not facilitate the work of the EU institutions and national authorities in including,
promoting and protecting fundamental rights through their policies 368,

The case study below on the insufficient fundamental rights proofing in EU legal acts
(prior to changes introduced by the Better Regulation), provides a good example of the
risks of not undertaking a comprehensive human rights impact assessment of legislative
proposals.

357 |bidem

358 European Parliament, Conference of Committee Chairs, Impact Assessment Handbook &
Guidelines for Committees (updated November 2013).

359 |bidem part II.

360 Ibidem part IlI.

361 |bidem Annex.

362 |bidem paragraph 6.

363FRA, 2012,8ringing the Charter to life 8 opportunities and challenges of putting the EU Charter
of Fundamental Rights into practice § Copenhagen seminar report, p.11.

364 FRA, 2011,0pinion on the Proposal for a Directive on the use of Passenger Name Record (PNR)
data for the prevention, detection, investigation and prosecution of terr orist offences and serious
crime COM(2011)32 final, Doc. 1/2011.

365 FRA, 2012,8ringing the Charter to life d opportunities and challenges of putting the EU Charter
of Fundamental Rights into practice 0 , Copenhagen pEmMmMinar report,
bWebsite of the EurWhatétha EUGoimhoiingplemeatithe Charter? &
B’FRA, Bntikg,the Gharter to life & opportunities and challenges of putting the EU Charter
of Fundamental Rights into practice 8 Copenhagen seminar report, pp. 8-9, 11.

368 |bidem pp. 5-6.
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Casestudy 2: Insufficient fundamental rights proofing  of EU legal acts

The 2006/24/EC Data Retention Directive (DRD)36° was adopted by qualified majority of the
Council of the European Union on 21 February 2006. Ireland and the Slovak Republic voted against
the adoption of the Directive 370,

The Directive ai med t o @dvisiangwo the abligativie of the providts aft
publicly available communications services, of public communications services or of public

communications networks with respect to the retention of certain data which are generated or

processed by them, in order to ensure that the data are available for the purpose of the
investigation, detection and prosecution of serious crime, as defined by each Member State in its
nat i on%®LThel Direstive was issued primarily as a reaction to the terrorist attacks in Madrid

of 11 March 2004 andLondon of 7 July 2005372

When the Directive was adopted, there was no overarching Treaty provision on data protection (as
today is Article 16 TFEU). The Charter of Fundamental Rights was not yet binding and , under the
Treaty of Nice, there was not sufficient legal basis for the EU to harmonise criminal investigation
tools373 Hence, the EU had to resort to the general harmonisation clause of former Article 95 TEC
(today Article 114 TFEU) to regulate the legal framework applicable to communications ser vices.
This was based on the 1995 EU Data Protection Directived deemed to be vague and technicald and
the variety of rules adopted by some Member States374 Although the debate was already ongoing
about the need to make these rules consistent and coherentthe terrorist attacks triggered the
adoption of the DRD 375, not without discussions and opposition from certain MEPs, members of the
Commission and the Council.

The Directive required Member States to establish a system of retention of telecommunications data
for a period of six months to two years376. The Directive also extensively defined the data to be
retained3’”. However, the Directive did not devel op i
legislation had to meet as regards the access to data, prtection of the data, remedies, liability or the
organisation of supervisory authorities 378 Furthermore, the Directive introduced the option to
postpone the implementation of the Directive to Internet data up to one year and a half after the
transposition de adline379. This option was used by many Member States3so,

369 European Parliament and Council of the European Union, Directive 2006/24/EC of the
European Parliament and of the Council of 15 March 2006 on he retention of data generated or
processed in connection with the provision of publicly available electronic communications
services or of public communications networks and amending Directive 2002/58/EC, OJ L 105.
(Hereinafter, DRD).

370 CJEU, Case (ZB01/06 Judgment of the Court (Grand Chamber) of 10 February 2009 Ireland v.
Parliament and CouncilECLI:EU:C:2009:68, paragraph 23.

371 |bidem Article 1(1).

32Bo e hm, F., and Oatd retentioMaft& the Ju@génient of thé Court of Justice of
the European Union6é, pHl. 10
3731bidem

374 |bidem pp. 10-11.

375 |bidem pp. 10-12.

376 Articles 3 and 6 DRD.
377 Article 5 DRD.

378 Boehm, F., and Cole, M.D. , 2 [ath 4etenti@n after the Judgement of the Court of Justice of
the European Union6, p. 12.

379 Article 15(3) DRD.

380Bo e hm, F., and Oatd retentioMaft& the Ju@génient of thé Court of Justice of
the European Union6, p. 13.
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Casestudy 2: Insufficient fundamental rights proofing  of EU legal acts

Several of the transposing measures were challenged before the constitutional and administrative

courts of Member States, namely in Bulgaria, Romania, Germany, Cyprus and the Czech Republic,
on the basis that they were in violation of fundamental rights  38L In some cases, Member States
did not even transpose the DRD, which led to fines such as the one of EUR 3 million paid by

Sweden. However, none of the courts sought the advice of the CJE382

Ireland, suppor t ed by Sl ovakia, brought a case befor
adopted on an appropriate | egal basi s6 &nlelandt
argued that the legal basis of the Directive should be founded in Title VI of the EU Treaty (third
pillar) rather than in Article 95 EC (first

facilitate the investigati on,38 Havevercthei CIEU dianmssded
the action seeing that the legal basis was correct. The Court considered that the premise of the
Directive, as stated in its preambl e, 0i s thu
nati onal pr ovi s i3 whch counld havie seveneatonoeic inplications for s ervice
providers 386 The Directive did not aim to introduce measures under Title VI of the EU treaty 387and
oregul ates operations which are independent

cooperation in3® udicial matterso

On 11 August 2006, the t i sh NGO o6Di git al Ri ght sé brought
Ireland challenging national and administrative instruments on the retention of data 389 A similar
class action was brought by more than 11,000 Austrian citizens before the Austrian Constitutional
Court39, In these cases both courts raised questions to the CJEU on the compatibility of the DRD
with fundamental rights. The CJEU joined the cases in July 2013 and issued a judgment annulling
the DRD on 8 April 2014391 as it considered the DRD to be in breach of Articles 7 and 8 of the
Charter of Fundamental Rights of the European Union 392

This casestudy aims to illustrate the impacts of the insufficient fundamental rights proofing in the
adoption of the DRD, as well asthe impacts that derived from the annulment of the DRD after its
transposition to almost all Member States.

Impact of the CJEU judgment

For individuals

381lbidem

382 |bidem

383 |bidem p. and CJEU, Case CZ01/06 Ireland v. Parliament and CouncilECLI:EU:C:2009:68,
paragraphs 1 and 24.

384 CJEU, Case (B01/06 Judgment of the Court (Grand Chamber) of 10 February 2009 Ireland v.
Parliament and CouncilECLI:EU:C:2009:68, paragraph 28.

385 |bidem paragraph 66.

386 Ibidem paragraph 68.

387 Ibidem paragraph 84.

388 |bidem paragraph 83.

389 CJEU, Joined cases ©293/12 and C-594/12 Judgment of the Court (Grand Chamber) of 8 April
2014,Digital Rights Ireland Ltd (€293/12) v Minister for Communications, Marine and Natural Resources
and Others and Kérntner Landesregierung%@4/12) and OthersECLI:EU:C:2014:238, paragraph 17.

390 |bidem paragraph 19.

1B o ehm, F., and Oatd retentioMaftér the Ju@génient of thé Court of Justice of
the European Uniond |, p. 20.

392 CJEU, Joined cases €293/12 and C-594/12 Judgment of the Court (Grand Chamber) of 8 April
2014,Digital Rights Ireland Ltd (G293/12) v Minister for Communications, Marine and Natural Resources
and Others and Karmter Landesregierung ¢694/12) and OthersECLI:EU:C:2014:238, paragraphs 23
69.
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Casestudy 2: Insufficient fundamental rights proofing  of EU legal acts

- Fundamental rights under Article 7 and 8 of the Charter protected

- However, other EU data retention measures still in place could entail a risk to the rights of
public and private actors, specifically the access of law enforcement authorities to
Eurodac, the Entry-Exit System (EES), the Visa Information System or the Shengen
Information System |l 393

- Unjustified retention of data based on vague criteria which are not defined and which
violate the fundamental rights of individuals 394

- The opercept i Eraheitsivahrhehrbuaety)t yo&f (tohe i ndi vi duce
for any other data retention measure, including at EU level 3%

At Member State level

- The CJEU did not provide any guidance on the consequences that the annulment could
entail at national level 3%, Many Member States considered reassessing their national data
retention systems3?7, to determine whether they complied with Articles 7 and 8 of the
Charter3%8 This might result in invalidating the transposing legislation, as i n the case of
Austria and Slovenia, which led to the deletion of retained data 39. Other Member States,
such as UK, have adopted measues to avoid companies from deleting data4%. Member
States may also need to adopt new ruleg0L Since the CJEU declared the DRD void, there
is a legal vacuumthat Member States may fill with their own legislative measures 402
However, the amendment of existing transposing legislation will be examined carefully
by the courts403,

- Another option for Member States is not to change the existing framework until measures
at EU level are adopted to clarify the situation 404 In these cases, not amended national

33Boehm, F., and Oatd retentioMaftér.the Ju@genieat of th& Court of Justice of

the European Uniond , pgs. 87

394 |bidem p. 88.

39 |bidem

3%B o e hm, F., and QOatd retentioMaft® the Ju@géniedt of thé Court of Justice of

the European Uniond , pp. 41 andEd48o] E’YRODSIUSMAal ySti st eofd ElUe gelmb e r
framework and current challenges on data retention, 26 October 2015. Council of the European

Union, Situation in the Member States foll owi ng t he oO0Data R&Stagerofpglagn Judgment 0
Doc. 11747/1/15, 26 October 2015, points 6, 7.

397Bo e hm, F., and Qatd retentioMaft® the Ju@géniedt of thé Court of Justice of

the European Union6, p. 41. EEURPDIEEBEds analysis ofram&Mdrk Member St at
and current challenges on data retention, 26 October 2015. Council of the European Union,

Situation in the Membernt &t KReé & n f o d6&hStatk iwidplp®&dre 6 o0 D

11747/1/15, 26 October 2015, points 6, 7.

398 |bidem p. 49. EUROJUSTEuUr oj ust 8ds anal ySdiad exsfd HWY gMd mfearamewor k and
challenges on data retention, 26 October 2015. Council of the European Union, Situation in the

Member States fol owi ng t he o0Dat a Ré Statedf playnDocl L1@4Y/MEN 2606

October 2015, points 6, 7.

399 |bidem

40Boe hm, F., and Oatd retentioMaft& the Ju@génient of thé Court of Justice of

the European Union6, p. 55. EEURPDUIEEBEd®s analysis of EU Member Stat
and current challenges on data retention, 26 October 2015. Council of the European Union,

Situation in the Me mber States f oldStaeiohplpy, bdt.e o Dat a Ret
11747/1/15, 26 October 2015, points 6, 7.

401 |bidem

42Boehm, F., and Oatd retentioMaft® the Ju@genient of thé Court of Justice of
the European Union6, p. 48.

403 |bidem p. 49.

404 |hidem
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Casestudy 2: Insufficient fundamental rights proofing  of EU legal acts

transposing measures may be challenged before national courts to settle their
compatibility with Articles 7 and 8 of the Charter through the procedures foreseen in
national law 405, as in the case of the Irish High Court requesting the CJEU to clarify
matters on the transfer of data to third countries 4%. Another option would be for
individuals to bring complaints before the ECtHR against national legislation which has
not been amended under the current situation (this happened for instance in the Snowden
case}o7. Furthermore, infringement actions under Articles 258-260 TFEU can be launched
against Member States that have decided not to change their transposing legislatiorfos,

- Another option for individuals (rather than resorting to their national courts or to the
ECtHR) is to resort to the European Ombudsman. This was the case of aGerman citizen
who filed a complaint with the Commission alleging that Germany had not transposed
Directive 2002/58 as amended in 2009and that this resulted in restricting his rights to be
informed on the data stored in relation to him, as foreseen under Article 15(1) of the
Directive. Howe v er , the Commi ssi on scelnots utrhee |ceotm
him that the case would be dismissed. The complainant considered that the Commi s s i
decision was unreasoned and, thus, resorted to the European Ombudsman who
recommended the Commission either oOresun
compl ainté or oOoOprovide adequate explanati

acti on i 90 The Eanmidsin finally decided to continue with the infringement
case but, in the view of the Ombudsman,
thorough explanation as to why it di d4%not

- Impact on the effectiveness of criminal investigations and prosecutions is at stake,
particularly regarding the reliability and admissibility of electronic communication data
as evidencetl

At EU level

- No legislation at EU level obliging Member States to have or keep data retention
regimes?#12 Although the e -Privacy Directive (Directive 2002/58/EC) establishes rules on
the processing of personal data in the electronic communication sector, it provides for the
right of the confidentiality of communications (Article 5), and service providers have the
duty to delete traffic data once it is no longer necessary for the purpose of transmission of
a communication, save it is processed meeting certain requirements and only for the
purposes of subscriber billing and intercon nection payments. Article 15 of this Directive
enables Member States to restrict the rights and obligations of the Directive for specific
purposes, including o0to safeguard the pre
prosecution of criminal offencesd .  DRDeaimed to harmonise the national data
retention regimes existing under Article 15 of the e -Privacy Directive 413

405 |bidem p. 50.

406 |bidem p. 52.

407 Ibidem

408 |bidem p. 53.

409 EU Ombudsman, Case 995/2011/KM, Draft recommendation of the European Ombudsman in
the inquiry into complaint 995/2011/KM against the European Commission, 21 May 2014.

410 EU Ombudsman, Case 995/2011/KM, Decision of the European Ombudsman closing the
inquiry into complaint 995/2011/KM against the European Commission, 30 June 2015.

411 Council of the European Union, Retention of electronic communication data & General debate
14677715, 25 November 2015, point 5.

42Bo e hm, F., and Oatd retentioMaft® the Ju@genient of thé Court of Justice of
the European Union6, p. 41.
43Counci l of t he EolectiogpEeavidenct im the digital adge o the way forward &

Preparation of the Council meeting (Justice Ministers)o , Doc. 13689/ 15, 4 November 2071
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Casestudy 2: Insufficient fundamental rights proofing  of EU legal acts

- Since the annulment of the CJEU had immediate effect, the Commission ended all
proceedings against Member States based on the nortransposition of the DRD414,

- Possible incompatibility of the CJEU judgement with other data retention measures
(Passenger Name Record, terrorist finance tracking programmes, Eurodac, Entry-Exit
System and Smart Borders, measures in the law enforcement sectorswhich calls for the
definition of O0serious crimed as the CJEU
retention of data416.

- Impact in the effectiveness of crossborder and international judicial cooperation in
criminal matters 417,

Concluding remarks

This case study demonstrates the importance of assessingthe fundamental right impact of EU

legislation. It illustrates the serious adverse consequences for individuals, companies, Member
States and the EU itself stemming from the adoption of the DRD. This situation could have been
avoided if a careful assessment and wider consultation process had been carried out prior to the
adoption of this Directive. The Council is currently debating the judgment of the CJEU418 which

might reflect the dissenting voicesonthemat t er whet her the DRD was
which responded to a terrorist threat or whether, o r whether on the other hand, the assessment on
the impact on fundamental rights was insufficient.

414Boehm, F., and Oatd retentioMaft& the Ju@gbniedt of thé Court of Justice of
the European Union6, p. 41.

415 bidem Part E.

416 |bidem p. 88.

417 Council of the European Union, Retention of electronic communication data & General debate
Doc. 146777/15, 25 November 2015, point 5.

418 |bidem
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(i)  Reporting Mechanisms covering EU institutions and Member States

Under the umbrella of general EU soft mechanisms which aim to guarantee compliance with Article 2 TEU values, this Section will analyse the
reporting mechanisms covering both EU institutions and Member States. An overview of these mechanisms, their scope, the actors involved in
them and their limitations , is available in Table 7 below.

Table 7 General soft law mechanisms: reporting mechanisms covering EU institutions and Member States

European
Commission
Annual Report on
the Application of
the Charter of
Fundamental
Rights

European Council
conclusions on
fundamental

rights and the rule
of law

European

Parl i ament
Annual Report on
the Situation of
Fundamental
Rights in the EU

PE 579.328

The annual report monitors progress in the

areas where the EU has powers to act,

showing how the Charter has been taken
into account in actual cases, notably when
new EU legislation is proposed.

A dialogue among all Member States within
the Council to promote and safeguard the
rule of law in the framework of the Treaties.

Resolution on the fundamental rights
situation in the EU by theme. It offers a
political forum with visibility and is
important in exerting political pressure on
Member States in areas of concern.

The European Commission

The Council and Member States

The European Parliament

78

Lack of comprehensiveness: The report does
not provide a detailed assessment of the
fundamental rights s ituation in each Member

State.

Lack of enforceability: This reporting
mechanism does not foresee a followup
procedure.

Lack of enforceability: Non -binding tool

Lack of coordination and overlaps with other
monitoring tools;

Lack of comprehensiveness: Limited to the
analysis of rule of law -related issues when
Member States are applying EU law.

Lack of enforceability: The recommendations
provided in this report are not legally
binding.

No systematic monitoring on whether or
how the recommendations have been



and other reports followed -up by Member States.

FRA reports, Expertise relating to fundamental rights EU FRA 9 Competence limitation and lack of
including the provided to the relevant institutions, bodies, enforceability: limited agency's mandate -
Annual Report on offices and agencies of the EU and its FRA has only a supporting role in the EU
Fundamental Member Stateswhen implementing EU law legislative process

Rights
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European Commi ssionds Annual Report on t he Appl
Fundamental Rights of the EU

Follow-up on the implementation of the Charter through Annual Reports is another
objective of t he C o gynforsthe ieffentiiesimperaehttionboSther at e
Charter of Fundament al Ri4%hts by the European Unio

Annual Reports on the implementation of fundamental rights and freedoms enshrined in
the Charter have been prepared since 201€0, The Annual Reports cover both EU actions
and developments at Member State level. This tool enables a yearly debate with the
European Parliament and the Council and fosters a dialogue between the EU institutions
and citizens#2L, The Annual Reports inform the public on their fundamental r ights and
the available means of redress for cases when their rights are violated by an EU
institution or national authority 422

Annual Reports are based on icaslawrohtetCIEV@andf r om ci ti z
questions and petitions addressed to the European Parliament*23, These Reports highlight

the key priorities for the Commission in the policy and legislative initiatives of the

previous year and the progress made. The accompanying document to the Report

contains individual examples of the implementation of the Charter at EU and national

level424,

The Report does not provide a detailed assessment of the fundamental rights situation in

each Member State but rather provides an analysis of specific problematic situations

across the EU and puts forward recommendations42s, The analysis and recommendations

focus on the scope of EU conpetence in line with Article 51 (1) of the Charter, which

addresses Member States oOowhen they repartieg | mpl ement
mechanism does not foresee a followup procedure on the recommendations; however,

the subsequent report may focus on those situations previously highlighted as

problematic 426,

European Councilds conclusions onawfundamental righ

As explained above, in drafting the Annual Report on the implementation of the Charter,
the European Commission exchanges opinions with the Council. In view of the Annual
Report, the Council adopts a set of conclusions. The June 2013 conclusiortd’ high lighted

“WOWebsite of t he EurWhptéthe EUGoimnoiinspemeatithe Charter?6 .
420Eur opean Par | Thatmeaqular relattblshiBbetween fundamental rights, democracy
and rule of law in the EU: Towards an EU Copenhagen Mechanismd p. 20-21; and Website of the
Eur opean Co EuhGhartsriofdandaméntal Rights. Annual Reportd .

421 |pbidem

422 |hidem

423 |bidem

424 1bidem

425Eur opean Par | Thatmeaqular relatblshiBbetween fundamental rights, democracy
and rule of law in th e EU: Towards an EU Copenhagen Mechanisnd p. 21.

426 |bidem

427 Council of the European Union , Council conclusions on fundamental rights and rule of law and
on the Commission 2012 Report on the Application of the Charter of Fundamental Rights of the
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the importance of continuing to prioritis e the implementation of the Charter at EU and

national l evel , including both the Il egislative ar
conclusions provided that the principles and recommendations of the Annua | Report

should be implemented taking into consideration the contributions of the FRA 428,

The Counci l al so emphasised that EU accession to
coherence in human rights protection in Europe, increase judicial dialogue and improve
the consistency of caselaw ¢42°.

This annual exchange of viual veport onrthe Bpplieaticd ofmmi s si ond s
the Charter is limited to the analysis of fundamental rights -related issues when Member
States are applying EU law.

European Parliamentds Annual Report on the Situat,|
EU and other reports

Since 1993, the European Parliament has adopted on a yearly basis a resolution on the
fundamental rights situation in the EU. This resolution is based on a report prepared by a
rapporteur of the Committee on Civil Liberties, Justice and Home Affairs (LIBE
Committee), which is subsequently voted on in plenary. The Annual Resolution covers
the situation of fundamental rights in the EU by theme. Each year, the key subjects are
adapted to focus on the most relevant fundamental rights matters 430,

These Resolutions typically contain general orientations and conclude by raising
institutional questions, for example, on the accession of the EU to the ECHR or setting a
more comprehensive and coherent framework of cooperation with the Council of
Europe#3 Finally, the Report also provides recommendations 432

While the European Parliamentds reports play an
pressure, they are not legally binding. In addition, no systematic monitoring is foreseen
on whether or how the recommendations provided in the reports are followed -up on433,

Nonetheless, the European Parliament Resolutions are a key instrument to analyse

situations of concern to the EU. For instance, the Louis Michel report on fundamental

rights in 2012 str ess etk Edrdpeah Union, itswnatitutiotseursds e nt i al f ol
Member States to guarantee respect for the common European values set out in Article 2

TEU, that all the instruments currently provided for in the treaties in this regard urgently

need to be applied and implemented, and that where necessary amendments to the

European Union, Justice and Home Affairs Council Meeting in Luxembourg on 6 and 7 June 2013.
428|bidem paragraphs 1-4.

429 |bidem paragraph 5.

430 European Parliament, 2 0 1 Bhe triaigular relationship between fundamental rights, democracy

and rule of law in the EU: Towards an EU Copenhagen Mechanismd p. 22.

431 Moxham, L. and Stefanelli, J., 2013 Safeguarding the rule of law, democracy and fundamental rights: a
monitoring model for the European UnidBingham Centre for the Rule of Law, p. 15.

42Eur opean Par | ThatrmeaqularrelatOshiBbetween fundamental rights, democracy

and rule of law in the EU: Towards an EU Copenhagen Mechanismg p. 51.

433 |bidem p. 13-14.
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treaties shou#4dl htee rerpopar eadéso highlighted othat t
the Copenhagen criteria does not lapse after accession but remains incumbent on the

Me mb er %% lautgedghé creationof a new 6 Copenhagen mechani smd
respect, protection and promotion of Article 2 TEU values. The report indicated features

of such mechanism, stating that it should be binding and automatically activated by the

Commission43s,

The European Parliament has also been essential in promoting the defence and

enforcement of the core values of Article 2 TEU and in calling the Commission to adopt

measures to this regard in other reports. Specifically, the Rui Tavares report of 201337

and the June 2015 Redation 438 have called upon the Commission to adopt measures to

ensure Hungaryo6s full compliance with Article 2
mechanism on democracy, the rule of law and fundamental rights 439 The 2015 Resolution

is the basis for the Legishtive Initiative Report and the accompanying European Added

Value Assessment which this Research Paper supports.

EU Fundament al Ri ghts Agencyo®6s Annual Activity Rep

The objective of the European Union Agency for Fundamental Rights (FRA) is to provide
the EU institutions, bodies, offices and agencies and its Member States, when
implementing EU law, with assistance and expertise relating to fundamental rights 440 To
do this, EU FRA performs the following main tasks: collecting and analysing information
and data; providing assistance and expertise; communicating and raising rights
awarenesshl

434 European Parliament, 2014, &eport on the situation of fundamental rights in the European

Union (20128 , 2 0 1 3/ 2paragaphl5.N 1 )

435 |bidem

“BEUr opean Par | iReparean tthe sit@afioh 4f,funddmental rights in the European

Union (2012)3 2013/2078/INI), paragraph 9.

437 European Parliament, Resolution of 3 July 2013 on the situation of fundamental rights: standards

and practices in Hungary (pursuant to the European Parliament res olution of 16 February 2012)
(2012/2130(INI) P7_TA(2013)0315

438 European Parliament, Resolution of 10 June 2015 on the situation in Hungary (2015/2700(RSP))

P8 TA-PROV(2015)0227

439 |bidem paragraph 12.

440 Council of the European Union, Council Reqgulation (EC) No 168/2007 of 15 February 2007
establishing a European Union Agency for Fundamental Rights, OJ L 53, 22.2.2007, Article 2, p.d

14. Toggenburg, G., 2013 Fundamental Rights and the European Union: how does and how should the EU
Agency for Fundamental Rights relate to the EU Charter of Fundamental RjgBtdl? Department of

Law Research, Paper No. 13; Toggenburg, G., 2008The role of the new EU Fundamental Rights
Agency: Debating the 0o0sex of angel sdé ,&uopdamiaw ovi ng Eur org
Review, Issue 3; Von Bogdandy, A., and Bernstorf, J., 2009The EU Fundamental Rights Agency within

the European and International Human Rights Architecture: the legal framework and some unsettled issues
in a new field of administrative la46 Common Market Law Review.

441 Council of the European Union, Council Reqgulation (EC) No 168/2007 of 15 February 2007
establishing a European Union Agency for Fundamental Rights, OJ L 53, 22.2.2007, Article 4, p.d

14. Toggenburg, G., 2013Fundamental Rights and the European Union: how does and how should the EU
Agency for Fundamental Rights relate to the EU Charter of Fundamental RjgBt$l? Department of

Law Research, Paper No. 13; Toggenburg, G., 2008,The role of the new EU Fundamental Rights
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http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2015-0227+0+DOC+XML+V0//EN
http://fra.europa.eu/sites/default/files/fra_uploads/74-reg_168-2007_en.pdf
http://fra.europa.eu/sites/default/files/fra_uploads/74-reg_168-2007_en.pdf
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2368194
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2368194
http://fra.europa.eu/sites/default/files/fra_uploads/74-reg_168-2007_en.pdf
http://fra.europa.eu/sites/default/files/fra_uploads/74-reg_168-2007_en.pdf
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2368194
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2368194

The FRA engages in legal and social science research to pinpoint begpractices within t he
EU and to identify areas where there remains work to be done to meet internationally
accepted standards2 It typically produces EU comparative reports based on a thematic
approach. The thematic areas are set out in a fiveyear Multi -annual Framework and fall
broadly under different chapters of the Charter of Fundamental Rights 443,

On 11 March 2013, the Justice and Home Affairs Council of the European Union,

following a proposal of the European Commission and after consulting the European
Parliament, adopted t he agencyo0sananuwrarl e nEr avielwtoir k . The
Decision states the following nine areas for
crime; information society and, in particular, respect for private life and protection of

personal data; Roma integration; judicial cooperation, except in criminal matters; rights of

the child; discrimination on all grounds; immigration and integration of migrants, visa

and border control and asylum; racism, xenophobia and related intolerance 444,

A yearly overview of t he FRA®s wor k i s pr ovhidhgrevilesian it s
comparative overview of the results from the monitoring of the situation on fundamental

rights in EU Member States*5 Dat a i n the Report is provided
researchers (FRARNE T ) , NGOs and from the FRAGs 248 | i ai
For each area the Annual Activity Reports i
practicesd and details on the activities that
Agency: Debating the o0sex of angel sd ,&uropganiaw ovi ng

Review, Issue 3; Von Bogdandy, A., and Bernstorf, J., 2009The EU Fundarental Rights Agency within
the European and International Human Rights Architecture: the legal framework and some unsettled issues
in a new field of administrative lasd6 Common Market Law Review.

Cou
FRA

Annu

by t

son
dent i

t he

Eur oy

442 \Website of FRA, &RA research: Providing robust, comparable data and analysisd . Toggenbur g,

G., 2013,Fundamental Rights and the European Union: how does and how should the EU Agency for
Fundamental Rights relate to the EU Charter of Fundamental RigltiE&? Department of Law Research,

Paper No. 13; Toggenburg, G., 2008The role of the new EU Fundamental Rights Agency: Debating the
0sex of angelsd or i mpr ovancegEubpeandaweRedew,Hssumd;WVonr i ght s
Bogdandy, A., and Bernstorf, J., 2009,The EU Fundamental Rights Agency within the European and
International Human Rights Architecture: the legal framework and some unsettled issues in a new field of
administrativelaw, 46 Common Market Law Review.

43Websi te Ardas FWOAKD . 0

44 Website avulti-AmRull, Frahework 2013-2017% Toggenburg, G., 2013, Fundamental
Rightsand the European Union: how does and how should the EU Agency for Fundamental Rights relate to
the EU Charter of Fundamental Rightd2Ul Department of Law Research, Paper No. 13; Toggenburg,

per f

G., 2008,The role of the new EU Fundamental Rights Agency:eaDeb ng t he o0sex of angel soé o

Europeds human r, iIEgrépetas Lap eReview,risawen3¢ ¥oh Bogdandy, A., and
Bernstorf, J., 2009,The EU Fundamental Rights Agency within the European and International Human
Rights Architecture: the legdtamework and some unsettled issues in a new field of administratiyeéaw
Common Market Law Review.

45Eur opean Par | Thatnmeaqular relaofshilbetwden fundamental rights, democracy

and rule of law in the EU: Towards an EU Copenhagen Mechanism@ p. 15. Toggenburg, G., 2013,
Fundamental Rights and theuEopean Union: how does and how should the EU Agency for Fundamental
Rights relate to the EU Charter of Fundamental Righ8®I Department of Law Research, Paper No.

13; Toggenburg, G., 2008,The role of the new EU Fundamental Rights Agency: Debatingoteee x o f

angelsdé or i mproving E ur o pREu®mean LawmReniew,r Issgeh3t ¥on per f or man c «

Bogdandy, A., and Bernstorf, J., 2009,The EU Fundamental Rights Agency within the European and
International Human Rights Architecture: the legal framewarkd some unsettled issues in a new field of
administrative law 46 Common Market Law Review.

446 |bidem
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Theyalso comprise an 6outl ook sectiond on challenges
level and Member States and relevant developments in the Council of Europe and the
UN 447,

The FRA Annual Reports follow up on problematic issues highlighted in previous

reports. These reports are also used to identify areas of concern which might lead to new

research, issues brought up with governments or raised at the Council meetings by the

FRA Director. However, there is no systematic, state-by-state follow-up mechanism for

the FRAG6s findings, gi ven its thematic approach.
covering national situations falling with in the scope of EU law. Thus, the agency cannot

monitor how national governments implement all applicable international obligations in

the area of fundamental rights. Finally, no sanctions, direct or indirect, may be applied as

afolow-up to the findings of the PFMRAGs annual or any

47TEur opean Par | Thatraegular relatbishiBbetwen fundamental rights, democracy
and rule of law in the EU: Towards an EU Copenhagen Mechanismd p. 16.
448 |bidem
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2.1.4 Soft law mechanisms of limited scope

This Section examinesEU soft law mechanisms which aim to guarantee compliance with EU values but which have a limited scope. Table 8
below shows an overview of these mechanisms.

Table 8 Soft law mechanisms of limited scope

European
Semester

PE 579.328

Special mechanism to evaluate the progress  Member States (Romania, Bulgaia)

made by Romania and Bulgaria in
complying with specific EU benchmarks in
the areas of judicial reform and the fight
against corruption and organised crime

Annual economic policy management tool
set up to analyse national plans developed
to achieve the targets of Europe 2020

I The Commission: Responsible for
assessing progress and identifying
any necessary measures to be taken

I The European Parliament and the
Council: hold debates on the
Commission's reports and progress
achieved

The Commission
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Lack of comprehensiveness: country-specific
tool (only used with Bulgaria and Romania) ;

Lack of relevance: It addresses preaccession
related and  supposedly transitional
situations, and is therefore not suitable for
addressing a threat to Article 2 TEU values in
all EU Member States

Lack of effectiveness: problems to be
addressed through CVM persist (e.g.
corruption - see casestudy on Bulgaria);

Lack of dissuasive power/enforceability: no
sanctions.
Lack of democratic legitimacy;

Lack of objectivity: quality of the assessment
of the coustriesd res

Limited scope: due to its focus on economic
governance, it does not examine impact on
the protection of Article 2 TEU values;

Lack of enforceability: the sanctioning arm of



Justice Scoreboard

Anti -corruption
report

PE 579.328

An informative and comparative tool which
provides objective, reliable and comparable
data on the functioning of justice systems in
all Member States.

The report highlights problems and good

practices related to corruption. It focuses on
cross-cutting issues of particular relevance
at the EU level, as well as selected issues
specific to each Member State. It provides
non-binding recommendations.

1 The Commission i

9 The Council of Europe Commission

1

for the Evaluation of the Efficiency
of Justice (CEPEJ), Eurostat, the

World Bank, World Economic
Forum and the World Justice
Project: data used from these
sources, among others.

1
The Commission 9

Group of experts in collaboration
with existing oversight mechanisms
- the Council of Europe Group of
States against Corruption (GRECO),

t he OECDO® s Wor ki
Bribery and the Mechanism for the
Review of Implementation of UN
Convention against  Corruption
(UNCACQC): provide data

86

this mechanism has never beenused.

Lack of relevance: It does not fully assess
compliance with the rule of law, nor does it

evaluate adherence to democracy and
protection of fundamental rights ;

Limited scope:

(@) It is based only on quantitative data, not
include a qualitative examination ;

(ii) It does not consider penal, administrative
and constitutional justice ;

(i) It offers little i nformation on how the
judiciary is positioned in an overall system of
separation and balance of powers;

Lack of enforceability (non -binding).

Limited scope: report does not cover EU
institutions ;

Lack of enforceability (non -binding);

Lack of effectiveness: corruption continues to
be a sourceof major concern.



0] Country -specific mech anisms
Cooperation and Verification Mechanism for Romania and Bulgaria

The Cooperation and Verification Mechanism (CVM) is a special mechanism established
in 2006 to evaluate the progress made by Romania and Bulgaria following their entry into
the EU on 1 January 2007. Progress reports on both countries are published every six
months by the Commission. Areas concerned include judicial reform and fight against
corruption in Bulgaria and Romania, as well as fight against organised crime for Bulgaria
only 44, No such mechanism has been established with regard to other Member States.

In two Decisions adopted in December 2006 & one for Bulgaria4® and another for
Romania?st, the Commission adopted a series of parameters to evaluate progress made in
these areas>2 The three common benchmarks to both reports were453;

1 To ensure a more transparent and efficient judicial process. Report and monitor
the impact of the new civil, administrative and criminal legislation.

1 To continue to conduct professional, non-partisan investi gations into allegations
of high-level corruption.

1 To take further measures to prevent and fight against corruption, in particular
within local government.

The Decisions also set specific benchmarks for each country'> Both countries have the
obligation to report on the progress made regarding these benchmarks to the
Commission by 31 March each year (starting from March 2007) and until the objectives of
the CVM are achieved. In gathering relevant information, the Commission may provide

technical assistanceand organise expert missions to Bulgaria and Romania .45 In parallel,

“4Eur opean Par | ThatrmeaqularrelatOshiBbetween fundamental rights, democracy

and rule of law in the EU: Towards an EU Copenhagen Mechanism@ pp. 1516; Vachudova, M.A.

and Spendzharova, A.,,2012The EUG6s Cooperation and Verification Mech
Bulgaria and Romania after EU Accessi@wedish Institute for European Policy Studies, European
Policy Analysis, Issue 2012:1epa; Carp, R. 2014fhe Struggle for the Rule of Law in Romania as an EU
Member State: The Role of the Cooperation and Verification Mechddtsaecht Law Review, Vol. 10,

No. 1, p. 1-16, 2014

450 European Commission, Commission Decision establishing a mechanism for cooperation and
verification of progress in Bulgaria to address specific benchmarks in the areas of judicial reform

and the fight against corruption and organised crime of 13 December 2006, C(2006) 6570 final.

451 European Commission, Commission Decision establishing a mechanism for cooperation and
verification of progress in Romania to address specific benchmarks in the areas of judicial reform

and the fight against corruption of 13 December 2006, C(2006) 6569 final.

452 \Website of the European Commission, 8Mechanism for cooperation and verification for Bulgaria

and Romania, Assessing ongoingprogress by Bulgaria and Romaniad , |l ast update 21 January
453 European Commission, Commission Decision establishing a mechanism for cooperation and
verifi cation of progress in Bulgaria to address specific benchmarks in the areas of judicial reform
and the fight against corruption and organised crime of 13 December 2006, C(2006) 6570 final and
European Commission, Commission Decision establishing a mechanism for cooperation and
verification of progress in Romania to address specific benchmarks in the areas of judicial reform

and the fight against corruption of 13 December 2006 C(2006) 6569 final, Annexes.

454 |bidem

455 |hidem

PE 579.328 87


http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/493031/IPOL-LIBE_ET(2013)493031_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/493031/IPOL-LIBE_ET(2013)493031_EN.pdf
http://sieps.se/sites/default/files/2012_1epa%20EN_A4.pdf
http://sieps.se/sites/default/files/2012_1epa%20EN_A4.pdf
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2395170
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2395170
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2395170##
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2395170##
http://ec.europa.eu/enlargement/pdf/bulgaria/bg_accompanying_measures_1206_en.pdf
http://ec.europa.eu/enlargement/pdf/bulgaria/bg_accompanying_measures_1206_en.pdf
http://ec.europa.eu/enlargement/pdf/bulgaria/bg_accompanying_measures_1206_en.pdf
http://ec.europa.eu/enlargement/pdf/romania/ro_accompanying_measures_1206_en.pdf
http://ec.europa.eu/enlargement/pdf/romania/ro_accompanying_measures_1206_en.pdf
http://ec.europa.eu/enlargement/pdf/romania/ro_accompanying_measures_1206_en.pdf
http://ec.europa.eu/cvm/index_en.htm
http://ec.europa.eu/cvm/index_en.htm
http://ec.europa.eu/enlargement/pdf/bulgaria/bg_accompanying_measures_1206_en.pdf
http://ec.europa.eu/enlargement/pdf/bulgaria/bg_accompanying_measures_1206_en.pdf
http://ec.europa.eu/enlargement/pdf/bulgaria/bg_accompanying_measures_1206_en.pdf
http://ec.europa.eu/enlargement/pdf/romania/ro_accompanying_measures_1206_en.pdf
http://ec.europa.eu/enlargement/pdf/romania/ro_accompanying_measures_1206_en.pdf
http://ec.europa.eu/enlargement/pdf/romania/ro_accompanying_measures_1206_en.pdf

the Commission carries out an evaluation, communicating to the European Parliament
and the Council its observations and findings at least every six months 455,

In January 2016 the latest reports were issued. In these reports the Commission
consi derthle tih@ani tbori ng process of the CVM (é)
support for the reforms 6 in Bulgaria and Romani a*s7. Whilst Commissioner Timmermans
asserted that, in 2015,in Bulgaria important amendments were taken in 2015 to reform

the judiciary, @[nJow it is time to move to the next stage by turning the strategies on

judicial reform and the fight against corruption into action on the ground and delivering
concr et e*8 Regarding Remania, Commissioner Timmermans indicated that he

was oencouraged to see that Romania continues to make reforms and the positive trend
continued in 20156. He added that oO[t] hese
particular to prevent corruption and ensure that judges can continue to do their job
propée®lyo

The evaluation by the Commission, with input by DG Home Affairs, DG Justice, and
OLAF, relies on a set of different sources (apart from reports submitted by the
governments of Bulgaria and Romania), such as indicators developed by the Council of
Europe, the OECD and UN agencies and research by experts and academics. The
examination also includes a comparative analysis with other Member States. Bulgaria
and Romania can make observations to this examination and both the European
Parliament and the Council hold debates on the reports and progress46°,

Although the CVM does not provide for sanctions, the Accession Treaty of Bulgaria and
Romania included three safeguards to remedy obstacles that could arise following their
accession: an economic clause (Article 36), an internal market clause (Article 37) and a
justice and home affairs clause (Article 38). However, these safeguards were limited in
time & since they could only be activated within the first t hree years of accession (from
2007 until 2010) 6 and also limited as a last resort option. These clauses and related
sanctions (including suspension of rights granted by the Union law) were never set in
motion. The only remaining option left was to adopt a ctions restricting EU funding,
which was implemented to Bulgaria in 2008 461,

456 |bidem Avrticle 2.
457 European Commission, &ommission reports on progress in Bulgaria under the Co-operation

cont

ef for

and Verification Mechanism 6 27 January 2016; a &cdmmission epodsaom Co mmi S si on

progress in Romania under the Co-operation and Verification Mechanism § 27 January 2016.

458 Europe a n C o mmiCsnsmiseion ,repodts on progress in Bulgaria under the Co-operation
and Verification Mechanism 6 , 27 January 2016

459 European Commission, &Commission reports on progress in Romania under the Co-operation
and Verification Mechanism 6 , 27 January 2016.

4O0EuUr opean Par | ThatrmeaqularrelatOshiBbetween fundamental rights, democracy

and rule of law in the EU: Towards an EU Copenhagen Mechanismd p. 15.Vachudova, M.A. and
Spendzharova, A., 2012, T h e EUO s Cooperation and Verification
Bulgaria and Romania after EU Accessi@wedish Institute for European Policy Studies, European
Policy Analysis, Issue 2012:1epa; Carp, R. 2014[he Struggle for the Rule of Law in Romania as an EU
Member State: The Role of the Cooperation and Verification Mechddisaeht Law Review, Vol. 10,

No. 1, p. 1-16, 2014

4lEur opean Par | Thatmeaqular relatb@shiBbetween fundamental rights, democracy

and rule of law in the EU: Towards an EU Copenhagen Mechanismd pp. 1516. Vachudova, M.A.
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http://sieps.se/sites/default/files/2012_1epa%20EN_A4.pdf
http://sieps.se/sites/default/files/2012_1epa%20EN_A4.pdf
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http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/493031/IPOL-LIBE_ET(2013)493031_EN.pdf

Based on the Acts of Accession for Romania and Bulgaria, these mechanisms address pre
accessionrelated and therefore transitional situations. They are therefore not suitable for
addressing a threat to the rule of law in all EU Member States462. Even then, for instance,

regarding Croatiabds accession, no such mechanism
similar monitoring mechanism to the CVM would be applied, Commissioner File

asserted tha t o[ w] e ar e S 0 focused on t he gual ity of
specul ation about an eventual monitoring mechani sn
not in the business of running an acceSBBion proces

was considered that Croatia had shown sufficient efforts, such as prosecuting and
sanctioning senior politicians and bankers on corruption charges, to meet the accession
criteria and, hence, any continuous monitoring was not deemed necessaryt4,

Case-study Limitations of the Cooperation and Verification Mechanism (CVM)

3: Bulgaria

Problem Bulgaria (and Romania) applied for EU membership in 1995. The negotiations for

description accession started in 2000 and concluded in 2004. The Accession Treaty wasigned
in April 2005. On 26 September 2006, the European Commission issued a
monitoring report concluding that obo
carry the obligations of EU member shi
made in particular in the reform of their public administration, the functioning of
their judicial system, affd the fight a

When Bulgaria and Romania officially joined the EU in 2007, the main concern of
EU Member States was corruption and organised crime as challenges to the rule of
law4é6. Therefore, in two Decisions adopted in December 20066 one for Bulgaria46?
and another for Romania468, the Commission adopted a series of parameters to
evaluate progress made in these issueg6® the Cooperation and Verification

Mechanism (CVM) . Under this instrument, both countries are required to report to

the Commission by 31 March each year (the first time was on March 2007) on the

and Spendzharova, A.,2012The EU3s Co o p eatientMeahanisna Rightiny €orruption ia
Bulgaria and Romania after EU Accessi@wedish Institute for European Policy Studies, European
Policy Analysis, Issue 2012:1epa; Carp, R. 2014fhe Struggle for the Rule of Law in Romania as an EU
Member State: The Role of the Cooperation and Verification Mechddisecht Law Review, Vol. 10,

No. 1, p. 1-16, D14

42Eur opean Commi ssi onAnewCEJirmmawork ta strengthen fhe Rule of Law

of 19 March 2014 COM(2014) 158 final/2, p. 6.

43Eur Act i Fuleclbmake sidre Croatia joins EU without monitoring o , 30 March 2010.
464|bidem EurActiv.com, &r oati ads accessidon andutpe20LBe of | aw
45 European Commi ssi on Pr eTsve new enknebers pin thea EUa flarilg & |, 0

(Brussels, 28 December 2006).

46EUr opean Par | ThatrmeaqularrelatOshiBbetwe® n fundamental rights, democracy
and rule of law in the EU: Towards an EU Copenhagen Mechanismd p. 98.

467 European Commission, Commission Decision establishing a mechanism for cooperation and
verification of progress in Bulgaria to address specific benchmarks in the areas of judicial reform
and the fight against corruption and organised crime of 13 December 2006, C(2006) 6570 final.

468 European Commission, Commission Decision establishing a mechanism for cooperation and
verification of progress in Romania to address specific benchmarks in the areas of judicial reform
and the fight against corruption of 13 December 2006, C(2006) 6569 final.

469 European Commission, Mechanism for cooperation and verification for Bulgaria and Romania .
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http://www.euractiv.com/enlargement/croatia-accession-weaken-eu-comm-analysis-529000
http://europa.eu/rapid/press-release_IP-06-1900_en.htm?locale=en
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/493031/IPOL-LIBE_ET(2013)493031_EN.pdf
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http://ec.europa.eu/enlargement/pdf/romania/ro_accompanying_measures_1206_en.pdf
http://ec.europa.eu/cvm/index_en.htm

Case-study Limitations of the Cooperation and Verification Mechanism (CVM)

3: Bulgaria

progress made on corruption and organised crime and the measures adopted to
combat them470. No sanctions are formally foreseen in the follow -up to the
publication of the CVM report. The only sanction which the European Commission
could have imposed on Bulgaria for not making sufficient progress in the areas of
concern was applied in 2008 by linking the progress to EU funding 47L This has had
negative consequences on the country, as highlighted in the section below. The
reporting obligation under the CVM will continue until the goals set by the CVM
are fulfilled 472. The 2015 Reports for both Bulgaria and Romania highlight the fact
that there is still room for progress and improvement to attain the goals of the
CVM473. The Commission has therefore announced the intention to continue
monitoring under the CVM for an indeterminate length of time 474

This case studyfurther explores the use of the CVM with respect to Bulgaria , where
the CVM helps to ensure that the key reforms stay high on the Bulgarian political
and public agenda4’®. Indeed, the reform process is stimulated and supported by
the continuous dialogue between Commission services and Bulgarian authorities.

Remaining The monitoring conducted by the CVM will end if and when the Commission

concerns decides that Bulgaria meets all the benchmarks. In the 2012 report on Bulgaria?s,
the Commission announced the suspension of the CVM till the end of 2013. This
decision was motivated by the opportunity to give the country enough time to
address the identified critical deficiencies and show the results of the
implementation of the necessary reforms.

Although the CVM is usually considered a useful tool by experts and by the local
population 477, corruption and judicial independence are still noted as challenges in
Bulgaria in the 2014 country specific recommendations of the European Semester of
economic policy coordinati on478 According to the 2014 Flash Eurobarometer 40879,

470 |bidem Article 1.

471 European Commission, Report on the management of EU funds in Bulgaria of 23 July 2008.
42Eur opean Par | Thatrmeaqular relatoshiBbetween fundamental rights, democracy
and rule of law in the EU: Towards an EU Copenhagen Mechanismd p. 9.

473 European Commission, Report from the Commission to the European Parliament and the
Council on progress in Bulgaria under the Co -operation and Verification Mechanism of 28 January
2015, COM(2015) 36 final; and European Commission, Report from the Commission to the
European Parliament and the Council on progress in Romania under the Co-operation and
Verification Mechanism of 28 January 2015, COM(2015) 35 final.

474 European Commission, Report from the Commission to the European Parliament and the
Council on progress in Bulgaria under the Co -operation and Verification Mechanism of 28 January
2015, COM(2015) 36 final; and European Commission, Report from the Commission to the
European Parliament and the Council on progress in Romania under the Co-operation and
Verification Mechanism of 28 January 2015, COM(2015) 35 fial. European Parliament, 2013,8he
triangular relationship between fundamental rights, democracy and rule of law in the EU: Towards
an EU Copenhagen Mechanismé p. 98.

475 European Commission, Statement by the European Commission on the CVM before the
European Parliamentdés plenm2y session on 13 March 2013
476 European Commission, Report from the Commission to the European Parliament and the
Council on Progress in Bulgaria under the Cooperation and Verification Mechanism of 18 July 2012,
COM(2012) 411 final, p. 20.

4TEur opean Par | Thatmeaqular,relafodshi hetwéen fundamental rights, democracy
and rule of law in the EU: Towards an EU Copenhagen Mechanismd p. 9.

478 Council of the European Union, Council Recommendation on the National Reform Programme
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Case-study Limitations of the Cooperation and Verification Mechanism (CVM)

3: Bulgaria

97% and 96% of all respondents in Bulgaria, respectively, perceive corruption and
the existing shortcomings in the judicial system as important problems in the
country.

As regards corruption , although positive steps have been taken in the General
Prosecution to prioritise anti -corruption efforts, the shortcomings of the current
anti-corruption system (absence of a centralised structure aimed at monitoring and
combating corruption; insufficient use of risk assessments) have led to few final
convictions. Moreover, the Bulgarian Criminal Code is regarded as inadequate to
combat ©o6high | evel®& corruption (only
high -level positions) 480,

In the first CVM report for Bulga ria, the number of successful prosecutions and
convictions was described as a otangi
country 481 As a result, Bulgaria strengthened its already solid law enforcement
institutions without taking effective measures to p ut them under parliamentary
scrutiny and independent judicial review. The choice to link the number of
convictions to the success of the CVM in Bulgaria was deeply criticised for several
reasong82 First, the Bulgarian criminal justice system already counts a very high
rate of convictions. Second, by enhancing the specialised powers of law
enforcement institutions (e.g. through the creation of specialised criminal court for
organised crime and the adoption of a new law on confiscation of illegal assets),
Bulgaria faced serious risks with regard to upholding fundamental rights. Although
these measures were taken in response to the CVM, many civil society
organi sations in Bulgari a, worried by
contested them as violating fundamental rights. 483 Furthermore, while between 2009
and 2010 an increasing number of indictments for organised crime were registered
in the country, this trend was not sustained between 2011 and 2012 when most of
these cases resulted in acquittal$g4

Another remaining concern in Bulgaria regards the independence, accountability

and integrity of the judiciary . According to the 2015 Report for Bulgaria, the main
issues raised by stakeholders in this regard are: the structure of the Supreme
Judicial Council (SJC) which does not guarantee different degrees of autonomy for
judges and prosecutors within judicial councils 45 and the insufficient

2014 of Bulgaria and delivering a Council opinion on the Convergence Programme of Bulgaria of 8
July 2014, OJ 2014/C, 247/02.

479 European Commission, Flash Eurobarometer 406, The Cooperation and Verification Mechanism
for Bulgaria and Romania - second wave, October 2014. European Commission, Flash
Eurobarometer 406, The Cooperation and Verification Mechanism for Bulgaria and Romania -
second wave, October 2014.

480 European Commission, Report from the Commission to the European Parliament and the
Council on progress in Bulgaria under the Co -operation and Verification Mechanism of 28 Janiary
2015, COM(2015) 36 final.

481 European Commission, Report from the Commission to the European Parliament and the
Council on Bulgariads progress on acc o miuaen2007
COM (2007) 377 final.

482 European Parliament, 2013,8The triangular relationship between fundamental rights, democracy

and rule of law in the EU: Towards an EU Copenhagen Mechanismd p. 91.

483 |bidem

484 |bidem

485 |n Bulgaria, judges, prosecutors and investigating magistrates belong to a single professional
corpus of Omagistrateso.
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http://ec.europa.eu/cvm/docs/com_2015_36_en.pdf
http://eur-lex.europa.eu/procedure/EN/195920
http://eur-lex.europa.eu/procedure/EN/195920
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/493031/IPOL-LIBE_ET(2013)493031_EN.pdf
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implementation of court judgments (including the problem of convicted criminals
having been able to escape justicedgs.

The CVM may be considered a useful tool able to stimulate necessary reformsin the
light of Article 2 TEU and in particular, rule of law related benchmarks.487
However, it cannot be considered as entirely effective given that despite constant
monitoring, Bul garia still faces problems with regard to corruption and judicial
independence. Furthermore, as highlighted below, the CVM has been used,
arguably improperly , by some Member States todeny Bulgaria (and Romania) the
right to enter the Schengen zonéss,

Analysis of According to Freedom House489, an independent watchdog organisation dedicated

impact to the expansion of freedom and democracy around the world, while the Bulgarian
democracy score for corruption remained unchanged at 4.25 for 2015 compared to
the previ ous year, Bul gari ads rating for
declined from 3.25 to 3.50 (in 2015 and 2014, respectivelyy2. Uncompetitive and
non-transparent appointment procedures expose the Bulgarian judiciary to political
meddling: several decisions of the Supreme Judicial Council (VSS) involving high-
ranking officials were seen as politically motivated 491 Widespread corruption as
well as the lack of autonomy and transparency in the judicial system deteriorated
public and business confidence in t he judiciary institution , making it the least
trusted institution in Bulgaria 492 The Transparency I nt
Perception Index (CPI)4%3 shows that the perception of corruption in Bulgaria in
2014 was higher than the previous years (scoring 43 n 2014 compared to 41 in both
2012 and 2013). The accuracy of the findings of the CPI can be supported by the
Worl d Banks® Gover na A%fa thé sarde permd: the contrgl WYE
corruption in Bulgaria in 2014 scored 49 compared to 50 and 52 in 2013 and 2012
respectively. As regards the independence of the Bulgarian judicial, the graph
below suggests that the CVM did not have a positive or remarkable impact on this

486 European Commission, Report from the Commission to the European Parliament and the
Council on progress in Bulgaria under the Co -operation and Verification Mechanism of 28 January
2015, COM(2015) 36 final.

487 European Parliament, 2013,8T'he triangular relationship between fundamental rights, democracy
and rule of law in the EU: Towards an EU Copenhagen Mechanismd p. 9.

488 European Commission, Statement by the European Commission on the CVM before the
European Parliamentdés plenm2y session on 13 March 2013
489 Website of Freedom House, Focus on Bulgaria.

490 The ratings of Freedom House are based on a scale of 1 to 7, with 1 representing the highest level
of democratic progress and 7 the lowest.

491 Website of Freedom House, Focus on Bulgaria.

492 Group of States against Corruption (GRECO), Corruption prevention in respect of members of
parliament, judges and prosecutors, Evaluation Report Bulgaria of 27 March 2015, Greco Eval IV
Rep (2014) 7E.

4BTrans parency I nternational 8s Co. itisoopet that the Gdreuptiore pt i on | nde X
Perceptions Index ranks countries and territories based on how corrupt their public sector is
perceived to be. A country or t e rlevel of ublicésectors cor e i ndi c

corruption on a scale of 0 (highly corrupt) to 100 (very clean).

494 Worldwide Governance Indicators (WGI) . It is noted that O corresponds to the lowest rank and
100 to the highest rank. The Worldwide Governance Indicators (WGI) aggregate and individual
governance indicators for 215 economies over the period 19962014.
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http://www.transparency.org/cpi2014/results
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Case-study Limitations of the Cooperation and Verification Mechanism (CVM)

3: Bulgaria

issue: from its introduction, the judicial independence in Bulgaria ranked 2,9 from
2007 to 2011 (3 between 2009 and 2010), decreasing to 2,3 between 2013 and 2814

Graph 1. Judicial independence in Bulgaria

Sum of Bulgaria

Judicial independence in Bulgaria

Scale 1 (heavily influenced) to 7 (entirely independent)
Data 2001-2014, World Economic Forum
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According to Transparency International, 86% of Bulgarians feel that the judiciary is
corrupt/extremely corrupt, while 13% of the respondents reported paying a bribe
to the judiciary 4%. As a result of this perception, in 2013, only 7% of respondents
mentioned the justice system as the institution they would most trust to resolve a
corruption -related complaint 497.

Corruption also represents an obstacle to doing business in Bulgaria . Indeed, the
lack of autonomy and transparency in the judicial system weakened corruption
investigations and property rights, creating an uncertain investment
environment4%. The ensuing instability and unpredictability of the regulatory

framework instilled insecurity, particularly, in the business community 49
According to a survey of the Bulgarian Industrial Association (BIA) 500, only
companies that are close to the government and the local authorities win public
procurement tenders in Bulgaria. 75% of all tenders and EU funding applications in
2011 were affected by corruption50L. The BIA survey also showed that the Bulgarian

495 Judicial independence (according to the World Economic Forum), 2001 8 2014 It is noted that
from a scale from 1 to 7, 1 = heavily influenced; 7 = entirely independent. The question asked in the
Executive Opinion Survey (2001-2014) of the World Economic Forum was: To what extent is the
judiciary in your country independent from influences of members of government, citizens and
firms?

4% Transparency International, Global Corruption Barometer, Bulgaria .

497 European Commission, Special Eurobarometer 397, Corruption Report, February 8 March 2013.
498 Business Anti-Corruption Portal website, Business Corruption in Bulgaria .

49Novi ni t BulgarianBusindss Outraged by Govt Corruption P o | | &6, 19 December 2011.
500 The BIA survey polled 500 managers from various sectors of the Bulgarian economy between 20
November 2011 and 7 December 2011.

501 |bidem.
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judiciary has the highest disapproval rate among the business respondents (69%,
followed by the Parliament with 67% and the executive with 56%) 502 In 2013, the
close ties between business and politics was a source of concern for 83%of
respondents to the Special Eurobarometef3, This result was confirmed by the data
released by Transparency International revealing that according to 71% and 63% of
the respondents to the Global Corruption Barometer of the parliament/legislature
and businesses, respectively, are corrupt or extremely corrupts?4 Regarding the
effect of corruption on public administration, businesses report that irregular
payments are likely to occur when dealing with the border administration 505,
Corruption in the Bulgarian cu stoms administration also includes exchanging of
bribes between corrupt customs officials and organised crime groups and
smugglers®6. Corruption also strongly affects Bulgaria's land administration , and
foreign investors often suffer from weak enforcement o f property rights 507.

Delete extra space?

Regarding the impacts at EU level, bef or e the European

session on 13 March 2013, the European Commission regretted that theCVM

reports have also been used to justify the refusal for Bulgaria (and Romania) to
enter in the Schengen zone (postponed on several occasions although the two
countries already fulfilled the membership criteria) 598 For the time being, both
countries do not have a clear timeframe for when (if at all) they will join. The

Netherlands has firmly opposed their admission and other countries such as
Germany, France and Finland have voiced reservations, all citing the two countries'
persistent problems with judiciary and high -level corruption 5.

Conclusions  Although the CVM has contri but ed t o s t r e nigptitthional i
framework when it comes to the fight against corruption and organised crime, a
high percentage of citizens continue to perceive the institutions in their country to
be corrupt. This has also impacted other aspects, such as preventing businesses
from investing in the country and been used to justify denying the country entry
into the Schengen zone.

Delete extra space?

Furthermore, some of the measures taken by the government to address EU
benchmarks have been criticised for conflict ing with fundamental rights. Therefore,
despite the constitutional and legal advancements the CVM has brought to
Bulgaria, the effectiveness of the mechanism in achieving its objectives remains
limited.

502 |bidem.

503 European Commission, Specil Eurobarometer 397, Corruption Report, FebruarydMarch 2013.

504 Transparency International, Global Corruption Barometer, Bulgaria .

505 Website of the World Economic Forum, The Global Enabling Trade Report 2014.

506 European Commission, Annex Bulgaria to the EU Anti -Corruption report , 3.2.2014, COM(2014)
38 final.

507 See: World Economic Forum, The Global Competitiveness Report 20142015 2014;
Transformation Index BTI 2014, Bulgaria Country Report.

508 European Commission, Statement by the European Commission on the CVM before the

European Parliamentds plenary session on 13 March 2013
p. 2.
509 Zhelev, V., and Bird, M. for E UBulgdris, Romamgartie migrant quotas to Schengend ,

11 September 2015.
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http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/organized-crime-and-human-trafficking/corruption/anti-corruption-report/docs/2014_acr_bulgaria_chapter_en.pdf
http://www3.weforum.org/docs/WEF_GlobalCompetitivenessReport_2014-15.pdf
http://www.bti-project.org/reports/country-reports/ecse/bgr/index.nc
http://ec.europa.eu/cvm/docs/com_statement_on_the_cvm.pdf
http://ec.europa.eu/cvm/docs/com_statement_on_the_cvm.pdf
https://euobserver.com/beyond-brussels/130202

(i)  Issue-specific mechanism s

Framework for monitoring economic policies: the European Semester for Economic
Policy Coordination and other tools

The European Semester for Economic Policy Coordin
annual economic policy management tool51% The European Semester has beerset up to

analyse national plans developed to achieve the targets of Europe 20200t he EUG6s t en

year strategy for growth 511 Assessment based on key indicators for the main policy

themes allow comparison between Member State$!2 On the basis of data and in line with

the opinion of the European Parliament, the Commission drafts country -specific

recommendations that are adopted by the Council 313,

The European Semester as such is a rather new procedure and therefore it is too earlyo

judge its efficiency and impact on national policy making. Nevertheless, the first three

cycles show that the process has some limitations in terms of democratic legitimacy as

wel | in the quality of t he assess mdoncomply f t he coun
with the recommendation 514 Due to its focus on economic governance, itis not used to

protect Article 2 TEU values.

A relevant question in this context is whether the European Semesterframework could

be applied to fields other than economic governance. The European Semestersimilarly to

Article 7 TEU, has a preventive and a sanctioning dimension. The former consists in the

adoption of budgetary restrictions, while the latter consists in the constitution of a non -

interest bearing deposit (0.2% GDP) that will be converted into a fine if the concerned

Member State fails to accommodate the 5Sommi ssiond
Similarly to Article 7 TEU, however, this sanctioning arm of the European Semester has

not been used ye516,

It has however been suggested that, following a decision under Article 260 TFEU, a
monetary sanction could be imposed on the Member State found to be in infringement of

510 European Parliament, (2013) 6rhe triangular relationship between fundamental rights,
democracy and rule of law in the EU: Towards an EU Copenhagen Mechanismg p. 18.

5@1We bsite of t he EurBurppe 2020 irCaonuishells.s i o n , 0

52We bsite of the EurMakng dhappénotherkurgpsan Semesteid

513 European Parliament, 2013 & he triangular relationship between fundamental rights, democracy
and rule of law in the EU: Towards an EU Copenhagen Mechanism@ pp. 18-19; Website of the
European Commission, &aking it happen: the European Semesterd .

514 European Parliament, 2013,8The triangular relationship between fundamental rights, democracy
and rule of law in the EU: Towards an EU Copenhagen Mechanismd p. 13.

5%5Eur opean Par | Thathmemqular relab@shiBbetwe®n fundamental rights, democracy
and rule of law in the EU: Towards an EU Copenhagen Mechanismd p. p. 8, p. 19: Reverse qualified
majority voting i s introduced in the Six-Pack for most sanctions. It implies that a recommendation
or a proposal of the Commission is considered adopted in the Council unless a qualified majority of
Member States votes against it, therefore increasing the likelihood of sarctions for euro-area
Member States compared to normal qualified majority voting.

S588Eur opean Par | Thatrmeagular relabOshiB betwden fundamental rights, democracy
and rule of law in the EU: Towards an EU Copenhagen Mechanismd p. 19.
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http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/493031/IPOL-LIBE_ET(2013)493031_EN.pdf
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Article 2 TEU values5??, This sanction could be imposed in the form of withholding EU
funds assigned to the concerned Member State in the amount imposed as an
6i nfr i ng e mewever, the saretibon would be a measure of last resortand the
amount would depend on the ability of the Member State to pay>5:8,

For example, this type of sanction has already been implemented in the Excessive Deficit
Procedure (EDP) under which secondary legislation has suspended specific funds (i.e.
Cohesion) due to the infringement of EU legislation. This requires the ECOFIN Council to
confirm a recommendation by the Commission. This disciplinary sanction adopted under

the EDP, however, depends on a failure to meet budgetary objectives instead of a breach
of EU values®?®. The effectiveness of this sanction would depend on how heavily Member

Statesrely on EU funds. It would also mainly affect those who benefit from EU -funded

projects rather than the infringing authorities. Moreover, the EU would need specific
legal entitlement to adopt financial sanctions. Another limitation of these sanctions is

wh ether they have a real dissuasive power or whether they would cause more resistance
to comply. This effect has been studied in legal and political research. A possible way
around th ese shortcomingscould be to imposing these sanctions as a temporary measue
until the Member State amends its conduct to meet the requirements under the common
values of Article 2 TEU52,

Monitoring can also be ensured through the European Statistical System (ESS) and the
European statistical programme established in 200%2% This programme provides the
framework for the development, production and dissemination of statistics 522 Under this
programme, national statistical authorities receive financial support and guidances23,
Data collected under this system could serve as indicators to monitor Member Statesd
compliance in certain fields falling under Article 2 TEU values 524 Multiannual
programmes are established to determine the priorities the collection of data should be

517 Closa, C., and Kochenov, D. (eds.),Reinforcing the Rule of Law Oversight in the European Union

(Cambridge University Press, 2016, forthcoming).

518 See also theletter of the Foreign Ministers of Denmark, Finland, Germany and the Netherlands

to the President of the European Commission (6 March 2013). The letter was also sent to the

Presidency of the Council.

59Scheppel e, K. L., 6Enforcing the Basic Principles of
Actions?d, i n CIl os a,Reiffarcing therRdle df baw Dwersight in theDEurppean Union

(Cambridge University Press, 2016); Scheppele, K.L., 201 What can the European Commi s
when Member States violate basic principles of the European Union? The case for systemic

infringement actions 8 , p-12. 10

520 Closa, C., and Kochenov, D. (eds.),Reinforcing the Rule dfaw Oversight in the European Union

(Cambridge University Press, 2016, forthcoming).; Sc heppel e, K. L., 6Enforcing the
of EU Law through Systemic | nfringemenReinférdngth® ns o, in CI

Rule of Law Oversighin the European Union(Cambridge University Press, 2016); Scheppele, K.L.,

2013,0 Wét can the European Commission do when Member States violate basic principles of the

European Union? The case for systemic infringement actionsd , p-12. 10

521 European Parliament and Council, Reqgulation (EC) No 223/2009 of the European Parliament

and of the Council of 11 March 2009 on European statistics

522 |bidem Article 13(1).

523 |bidem Article 15.

52Butl er, ., How I ihlee rEtuireop.eean, Péar | i ament can protect
values: An interparliamentary rights dialogue 6, 15 January 2016.
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http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:087:0164:0173:en:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:087:0164:0173:en:PDF
http://www.liberties.eu/en/news/european-parliament-protect-eu-values
http://www.liberties.eu/en/news/european-parliament-protect-eu-values

targetings25, These priorities are aligned with the priority ar eas indicated by the
Commission 526,

European Commissionf6s Justice Scoreboard

The EU Justice Scoreboard is part of the European SemesteiThe EU Justice Scoreboard

was launched in 2013 to provide a systematic overview of the functioning of national

justice systems so as to inform the country-specific recommendations. This is done
specifically by monitoring and assessing the fun
systems, specifically in civil, commercial and administrative casess?’. In this way, the

Scoreboard aims to assist both the EU and Member States in achieving more effective

justice systems for citizens and businesses. This will help to reinforce growth strategies in

the countries concerned and for the EU as a whol&28,

The Scoreboard is an informative and compar ati ve t ool whi ch provi de
reliable and comparable data on the functioning of the justice systems of all Member

St a f2%@rsoéder to determine potential shortcomings, possible improvements and best

practices?30. The Scoreboard relies on indcators such as independence, affordability and

ease of access of the justice system, length of proceedings, clearance rate and number of

pending cases to present key findings and trends over time53L It is prepared by the

Commission, using data from international organisations, including the Council of

Europe Commission for the Evaluation of the Efficiency of Justice (CEPEJ), Eurostat, the

World Bank, World Economic Forum and the World Justice Project 532

From the perspective of improving compliance with or gu aranteeing Article 2 TEU
values, the Scoreboard presents several limitations. As with ot her-l d&w®f t ool s, t he
Scoreboard is not legally binding. It also deals with aspects of the judicial system that

5Website of t he Eur op eAbout ESS. Sthtistisal Pregeaimme y s tEaam,op 6 a n
Commi ssion Press RugobearnSatsticBl @rogranmes 261,317 uality, timely and
efficient statistics to support European policiesd , 21 December 2011.

526 ESTAT, Annual W ork Programme for 2016 8 Annex 3A: Overall priorities ; ESTAT, Annual Work
Programme 20160 Annex 3C: List of legal acts related to Priority Areas and ESP detailed objectives;
European Commission, Report from the Commission to the European Parliament and the Council

on the implementation of th e European Statistical Programme 20132014 COM(2015)309final (24
June 2015).

527 Eur opean Par | i &metrnangular fektdpdsBiy be fiveen fundamental rights,
democracy and rule of law in the EU: Towards an EU Copenhagen Mechanismg p. 10; Moxham, L.

and Stefanelli, J., 2013 Safeguardingthe rule of law, democracy and fundamental rights: a monitoring
model for the European UnipBingham Centre for the Rule of Law, p. 16.

52Website of the European CommiEW stieeBScoeoad Burofeal ease Dat ab
Commission broadens the scope of its analysis of Member Stated | u st i ¢ 27 Margh2018.ms o
529 Moxham, L. and Stefanelli, J., 2013 Safequarding the rule of law, democracy and fundamental rights: a
monitoring model for the European UnidBingham Centre for the Rule of Law, p. 3.

530 European Commission, The 2014 EU Justice ScoreboardCOM(2014)155 final, p. 5.

531 European Commission, Communication to the European Parliament, the Council, the European
Central Bank, the European Economic and Social Committee and the Committee of the Regions
6rhe EU Justice Scoreboard A tool to promote effective justice and growth § COM(2013) 160 final,
Brussels, 27 March 2013p. 3; Eur opean Par | iTaertgangular refat®risHip3betweén
fundamental rights, de mocracy and rule of law in the EU: Towards an EU Copenhagen
Mechanism@ p. 10.

532 |bidem
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http://www.biicl.org/files/6758_main_report_15_11_2013_commission_consultation.pdf
http://europa.eu/rapid/press-release_IP-13-285_en.htm
http://europa.eu/rapid/press-release_IP-13-285_en.htm
http://www.biicl.org/files/6758_main_report_15_11_2013_commission_consultation.pdf
http://www.biicl.org/files/6758_main_report_15_11_2013_commission_consultation.pdf
http://ec.europa.eu/justice/effective-justice/files/justice_scoreboard_2014_en.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52013DC0160&from=EN
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/493031/IPOL-LIBE_ET(2013)493031_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/493031/IPOL-LIBE_ET(2013)493031_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/493031/IPOL-LIBE_ET(2013)493031_EN.pdf

impact business and investment. It does not however fully assess compliance with the
rule of law in light of Article 2 TEU, nor is it relevant in evaluating democracy and
protecting human rights 533, The sources it uses are based on quantitative data, buft does
not include a qualitative examination of key fa ctors such as independence of the
judiciary 534 Moreover, the Scoreboard focuses on civil law matters, whereas penal,
administrative and constitutional justice would arguably deserve particular scrutiny
from an Article 2 TEU perspective 535,

The European Parliament has urged the Commission to establish a Justice Scoreboard in
criminal matters and to gradually expand the sco
encompassing justice scoreboard which assesses, through the use of objective indicators,
all areas ofjustice, including criminal justice and all justice -related horizontal issues, such
as the independence, efficiency and integrity of the judiciary, the career of judges and the
respect of pr Bedtefters titte linformatignhon thedcrucial que stion of how
the judiciary is positioned in an overall system of separation and balance of powers. The
situation in Hungary, for instance, was not reflected in the last Scoreboard results,
because, by its design, it does not encompass manyif not most, of the issues which may
reveal rule of law problems 537, This criticism is also expressed in the European Parliament
resolution of 3 July 201338,

Despite thesel i mi t ati ons of the Scoreboard, the European
to exchange best practices wih a view to ensure an efficient and independent justice
system (and) notes the importance of judicial benchmarking for cross-border mutual
trust, for effective cooperation between justice institutions and for the creation of a
common judicial areaanda Eur opean | ud i3 Tha European Pariamenthas
praised the efforts of the Comifancshasourgedtthe o pr ovi de

53Democracy Report iPmogosdlsror rew todsttoi pmtech EU, valuies: an overviewd

Briefing Paper 43, November 2 Bdwr3o monitor th® Rule 8féav, al so Butl er
Democracy and Fundamental Rights in the EUS , Open Society EuroQpenan Policy I
Society Foundations; Nielsen, N., for EU Observer, &Hungary in surprise ranking on EU justice

scoreboardd 27 March 2013.

534 |bidem

535 |bidem

536 European Parliament resolution of 12 March 2014 on evaluation of justice in relation to criminal

justice and the rule of law (2014/2006(INI)), P7_TA-PROV(2014)023]1paragraphs 1-3.

53’ Democr acy Report iPmogosdlsror rew toasttoi pmtech EU, valuies: an overview?d

Briefing Paper 43, November 2013, p. 2.

538 European Parliament, Resolution of 3 July 2013 on the situation of fundamental rights: standards

and practices in Hungary (pursuant to the European Parliament resolution of 16 February 2012)

(2012/2130(INI), P7_TA(2013)0315 point 37: OWel comes t he Commi ssion'
permanent scoreboard on justice in all 27 EU Member States as put forward by VicePresident

Reding, which shows that safeguarding the independence of the judiciary is a general concern of

the EU; underlines the fact that in some Member States serious concerns might be raised on these

issues; calls for an enlargement of the justice scoreboard also to cover criminal justice, fundametal

rights, the rule of | aw and democracy, as already reque:
539 European Parliament, Resolution of 4 February 2014 on the EU Justice Scoreboar@ civil and

administrative justice in the Member States (2013/2117(INI)), P7_TA-PROV(2014)0064 paragraphs

2 and 3.

540 European Parliament, Resolution of 4 February 2014 on the EU Justice Scoreboard civil and

administrative justice in the Member States (2013/2117(INI)), P7_TA-PROV(2014)0064 paragraph
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http://www.opensocietyfoundations.org/sites/default/files/how-monitor-rule-law-democracy-and-fundamental-rights-eu.pdf
https://euobserver.com/justice/119597
https://euobserver.com/justice/119597
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P7-TA-2014-0231
http://www.democracy-reporting.org/files/dri-bp-guiding_principles_for_new_tools_to_protect_eu_values_1.pdf
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P7-TA-2013-315
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P7-TA-2014-0064
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P7-TA-2014-0064

Commi ssi on t o ot ake t hils t rexxiemg i $® ®Pavwamddounnece
duplication of the work of otherbodi eaédd basing d6dany comparison of n
systems on objective criteria and on evidence which is objectively compiled, compared

and analysedd6, as well as taking into account oOstr
traditions in the Member St a f4e &adb this purpose, the European Parliament

O[lu]l]nderlines the role of the CEPEJ in gathering e
national and regional levels6 cal |l i ng for more cooperation bet weeé

and the CEPEJ342 the PACE and the Venice Commission®43 as well as with the European
Judicial Network in civil and commercial matters and the use of the e -Justice Portab44.

European Co mmi-Gosruption BeportAnt i

In order to improve the i mpl ecoruptiom policiesytheo f Me mber
European Commission has set up an EU reporting mechanism ("EU Anti-corruption

Report"). This mechanism, established by the Commission in 201P45isbased on t he EUOS
general right to intervene in the field of anti -corruption policies subject to the limits

specified in Articles 67 and 83 TFEF46 These provisions refer to the competences of the

Union in the area of freedom, security and justice, including judicial and police

coordination and cooperation and the mutual recognition of judgm ents in criminal

matters, as well as the approximation of criminal laws and the adoption of directives to

establish minimum rules concerning the definition of criminal offences and sanctions 547,

Corruption affects all Member States and seriously harms the economy and society as a
whole. It may undermine democracy, damage justice and the rule of law, and undermine
the trust of citizens in democratic institutions and processes548. Furthermore, corruption
affects the legitimacy of national institutions and ultimat ely can have a negative impact
on mutual trust between Member States549. Corruption can therefore also be seen as a

7.

541 |bidem paragraphs 1, 4, and 8. European Parliament resolution of 12 March 2014 on evaluatiorof
justice in relation to criminal justice and the rule of law (2014/2006(INI)), P7 TA-PROV(2014)0231
paragraphs 6 and 7.

542 European Parliament resolution of 4 February 2014 on the EU Justice Scoreboardd civil and
administrative justice in the Member States (2013/2117(INl)), P7 TA-PROV(2014)0®4, paragraph
19.

543 European Parliament resolution of 12 March 2014 on evaluation of justice in relation to criminal
justice and the rule of law (2014/2006(INI)), P7_TA-PROV(2014)0231paragraphs 8 and 9.

544 European Parliament resolution of 4 February 2014 on the EU Justice Scoreboard civil and
administrative justice in the Member States (2013/2117(INl)), P7 TA-PROV(2014)0064 paragraph
20.

545 European Commission, Decision of 6 June2011 establishing an EU Anticorruption reporting
mechanism for periodic assessment ("EU Anti-corruption Report") , C(2011) 3673 final.

546 Article 67 of the TFEU stipulates the Union's obligation to ensure a high level of security,
including through prev ention and combating of crime and approximation of criminal laws. Article
83 of the TFEU lists corruption as one of the particularly serious crimes with a cross-border
dimension.

547 Articles 67 and 83 TFEU.

548 European Commission, Report from the Commission to the Council and the European
Parliament, EU Anti -Corruption Report , 3 February 2014,COM(2014) 38 final.

549 |bidem
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threat to values of democracy, the rule of law and fundamental rights set out in Article 2
TEUSSO,

The EU Anti-corruption Report thus seeks to promote high anti-corruption standards
across the EU. By highlighting problems and good practices, this mechanism allows
periodic assessments of Member State8efforts in this area with a view to foster political
will, help to step up anti -corruption effort s and reinforce mutual trust. It is aimed at
identify ing EU trends, gathering comparable data, stimulating peer learning and putting
forward recommendations for further compliance with EU and international
commitments 551,

The EU Anti-corruption Report is pre pared with the support of a group of experts in

collaboration with existing oversight mechanisms. These include the Council of Europe

Group of States against Corruption (GRECO), t he
and the Mechanism for the Review of Implem entation of the UN Convention against

Corruption (UNCAC), averting possible duplication 552

The Commission released the first Anti-corruption Report in February 2014553 1t is
focused on a number of crosscutting issues of particular relevance to the EU level, as
well as selected issues specific to each Member State highlighted in country analyses. The
report also provides cross-cutting and country specific recommendations. While the
recommendations are not legally binding, their follow -up is to be monitored in
subsequent reportsss4,

This first EU Anti -corruption Report revealed that much more needs to be done by all
Member States. It confirmed that across the EU there are systematic corruption risks and
governance failingss%s. It remains to be seen how effective this mechanism will be in
practice to trigger concrete reforms in the Member States Some NGOs have noted that
despite EU efforts in the fight against corruption , this remains a concern in some Member
State$%¢. For instance, the 2014 Special Eurobarometer onCorruption 557 showed that out
of 27,786respondents, 76% thought that corruption is widespread in their country. The
countries where there is a higher perception on corruption being endemic are Greece

550 European Commission, Decision of 6 June2011 establishing an EU Anticorruption reporting
mechanism for periodic assessment ("BJ Anti -corruption Report”) , C(2011) 3673 final;
Communication from the Commission to the European Parliament, the Council and the European
Economic and Social Committee, &ighting corruption in the EU 0 , COM(2011) 308 final, 6
Commission Decision of 28 September 2011 setting upthe Group of Experts on Corruption , OJ C
286, 30 September 2011.

551 European Commission, Decision of 6 June2011 establishing an EUAnNti -corruption reporting
mechanism for periodic assessment ("EU Anti-corruption Report") , C(2011) 3673 final.

552 Communication from the Commission to the European Parliament, the Council and the
European Economic and Social Committee, ighting corruption in the EU § COM(2011) 308 final, 6
June 2011, pp. 3.

553 European Commission, Report from the Commission to the Council and the European
Parliament, EU Anti -Corruption Report , 3 February 2014, COM(2014) 38 final.

S4Eur opean Par | Thatmeagular relabfshiBbetwea®n fundamental rights, democracy
and rule of law in the EU: Towards an EU Copenhagen Mechanismd p. 60.

555 See, for instance, thewebsite of Transparency International & EU Office.

556 |bidem

557 European Commission, Special Eurobarometer 397, Corruption (February 2014).
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http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/pdf/com_decision_2011_3673_final_en.pdf
http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/pdf/com_decision_2011_3673_final_en.pdf
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http://ec.europa.eu/dgs/home-affairs/e-library/documents/policies/organized-crime-and-human-trafficking/corruption/docs/acr_2014_en.pdf
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/493031/IPOL-LIBE_ET(2013)493031_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/493031/IPOL-LIBE_ET(2013)493031_EN.pdf
http://www.transparencyinternational.eu/2014/02/we-have-an-eu-anti-corruption-report-so-now-what/
http://ec.europa.eu/public_opinion/archives/ebs/ebs_397_en.pdf

(99%), ltaly (97%), Lithuania, Spain and the Czech Repullic (95%), Croatia (94%)
Romania (93%), Slovenia (91%)and Portugal and Slovakia (90%)58. Finally, the limited
scope of the report may becriticised to the extent that it does not cover EU institutions.

2.2 Overview of mechanisms in EU foreign policy ( External
dimension )

The BU is under a legal obligation to promote the values on which it is based in its

external policies (Article 3(1) TEU and Article 3(5) TEU)5%. On 25 June 2012, the EU

adopted i ts first 6Strategic Fr amewd rTRis on Hu man
framework primarily aims to enhance the effectiveness and consistency of EU external

action, and specifically mentions as number of priorities such as the promotion of the

universality of human rights.

In 2015, the Council of the EU highlighted that the EU remains committed to
implementing the entire human rights and democracy agenda as reflected in the 2012
Strategic Framework for Human Rights and Democracy. The EU will continue to
promote and defend the universality and indivisibility of all hu man rights in partnership
with countries from all regions, in close cooperation with international and regional
organisations, and with civil society. The EU will ensure a comprehensive human rights 6
approach to preventing and addressing conflicts and crises. It will further mainstream
human rights in the external aspects of EU policies in order to ensure better policy
coherence, in particular in the fields of migration, trade and investment, development
cooperation and counter terrorism 562,

Since its adoption in 2012, the Strategic Framework and Action Plan have been largely

implemented and notable achievements include the adoption of new EU guidelines on

human rights. However, one may regretthatt he accompanying O6Action Pl an
Rights and Democracy 2012-2 0 Ftdbarely refers to the rule of law even though Article

21 TEU sets out that the rule of law must not only be respected, but is also supposed to

underpin all aspects of the external policies and actions of the EUS63,

558 [bidem p. 6.

S9Article 3(1) TEUThe Unardssimésdo pfornotelpeneesits valdes and the well-
being of its PBEAJIPUresad;s Arsthnifsadlatioosmith tiie wider world, the
Union shall uphold and promote its values and interests and contribute to the protection of its
citizens. It shall contribute to peace, security, the sustainable development of the Earth, solidarity
and mutual respect among peoples, free and fair trade, eradication of poverty and the protection of
human rights, in particular the rights of the child, as well as to the strict observance and the
development of international law, including respect for the principles of the United Nations
Chartero.

560Council o EU Straiegic Healthewor@ and Action Plan on Human Rights and Democracy 6
(25 June 2012)
561 Council of the EU, 8 Counci | conclusions on the Action Plan on HI

20152019 , (20 July 2015), p . 3.

562 Council of the EU, &U Strategic Framework and Action Plan on Human Rights and Democracy &

(25 June 2012).

563 Pech, L., 2016,The EU as a global rule of law promoter: the consistency and effectiveness challenges
Asia Europe Journal, Springer, Vol. 14, Issue 1.
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http://link.springer.com/article/10.1007/s10308-015-0432-z

A new O6Action Pl arms and iDembaranyafor th&k pegdd 20152 0 F59 &
adopted by the Council of the EU on 20 July 2015, reaffirms the EU's commitment to
promote and protect human rights and to support democracy worldwide. However, only
three action items out of 32 are related to the external promotion of the rule of law via EU
support for the justice sector, transitional justice and setting up of anti -corruption
bodiesses,

With respect to the effectiveness and consistency of EU external action as regards the rule
of law, three main problems may be highli ghted: (i) the lack of clarity on what exactly the
EU is seeking to promote; (ii) the lack of an effective framework enabling the EU to take
stock and subsequently monitor rule of law adherence in any particular country and (iii)
the lack of a more integrated approach, which has led to a certain degree of disconnection
between the external and internal policies and instruments dedicated to the upholding
and promotion of EU values 565,

2.3 International m onitoring and reporting mechanisms within the
framework of the Council of Europe and the UN mechanisms

All EU Member States are members of the Council of Europe and of the United Nations.
As such, they are subject to the monitoring mechanisms set up by these organisations to
defend and promote democracy, the rule of law and fundamental rights 567. For the
purposes of avoiding any duplication, any current or future EU mechanism should take
into account the roles of each of the Cauncil of Europe, EU and UN mechanisms.

Within the Council of Europ e, there are five main bodies which fulfil this mission: the
European Commission for Democracy through Law (the Venice Commission); the
Commissioner for Human Rights; the European Committee for the Prevention of Torture
and Inhuman or Degrading Treatment o r Punishment (CPT); the European Commission
against Racism and Intolerance (ECRI); and the Parliamentary Assembly Committee on
the Honouring of Obligations and Commitments by Member States of the Council of
Europe (PACE Monitoring Committee) 568 The UN has three mechanisms to supervise the
situation of fundamental rights in Member States: the Universal Periodic Review (UPR);
the Special Procedures, which have a thematic or country-based approach; and the
Human Rights Treaty Bodies System, which oversees the enforcement of the nine core
human rights Gtreatiess8%. Not all EU Member States have ratified all of these treaties and
their additional protocols; hence, not all of them are subject to the surveillance of these
mechanismss7C,

564Counci | of t h e @Euncilocpnelwsinons dhrithie datign Plan on Human Rights and
Democracy 201520196 ( 2 0019).ul y 2

565 Pech, L., 2016,The EU as a global rule of law promoter: the consistency and effectiveness challenges
Asia Europe Journal, Springer, Vol. 14, Issue 1.

566 |bidem

567 Moxham, L. and Stefanelli, J., 2013Safequarding the rule of law, democracy and fundamental rights: a
monitoring model for the European UnidBingham Centre for the Rule of Law, p. 10.

568 |bidem p. 6.

569 Ibidem p. 7.

570 |bidem p. 10.
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The above tools share the following characteristics57%

1 Monitoring is periodic; although it can also be triggered as a consequence of a
request, information or a complaint.

1 Monitoring is carried out through information gathering, including country
visits, exchanges with other stakeholders (NGOs, civil society, experts) and desk
research. The information gathered through these mechanisms is also used by the
EU mechanisms reporting on the situation of democracy, the rule of law and
fundamental rights 572

1 The assessment of the gathered informatbn usually entails a dialogue between
the concerned Member State and the body carrying out the monitoring.

1 Regardless of the form of the outcome document resulting from the assessment
(report, opinion, communication, issues paper), it generally contains a set of
recommendations to be taken into account by the Member State concerned.

1 Most of the mechanisms do not have a legally binding force, with the exception
of the PACE Monitoring Committee which can sanction the Member States
failing to implement the rec ommendations. This sanction consists of a resolution
and/or recommendation of non -ratification of the credentials of the
parliamentary delegation of the Member State concerned or the annulment of
ratified credentials. Where persistent non-compliance is observed in a Member
State, this can lead to withdrawal from the Co uncil of Europe and the suspension
of representation rights.

All EU Member States are subjectto the mechanisms described aboveé?s. This offers
sufficient data on the situation of democracy, rule of law and fundamental rights at

Member State level. The EU could benefit from a synthesised summary of information,

analysis and recommendations produced by existing Council of Europe mechanisms, in
order to avoid overlap and duplication. This would als o be particularly useful for UN

level reports given their breadth of coverage 574

Nevertheless, at EU level there are insufficient coordinated efforts to use this

information in a targeted way in order to monitor and follow -up on situations in Member

States, while at the same timedavoi di ng duplication and fosteri
densuring coherenced ogarisations. Tlee Couacil & Ewdpe hash e s e

also invited the EU to strengthen its support in ensuring better implementation of

Council of Europe recommendations and findings within its Member States, and to

provide specific interventions complementing the Council of Europe regular in -depth

monitoring 575,

571 Ibidem pp. 8-10.

572 For instance, the EU Justice Scoreboard and the Annual Reports on the situation of fundamental
rights. See Section 2.1.4 of this Research Paper.

573 Moxham, L. and Stefanelli, J., 2013 Safequarding the rule of law, democracy and fundamental rights: a
monitoring model for the European UnioBingham Centre for the Rule of Law, p. 10.

574 |bidem p. 10.

575Council of Europe, Summary report on Co-operation between the Council of Europe and the
European Union, CM(2015)66 final, 29 April 2015
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It would be beneficial for the EU to capitalise on the weakness of the Council of Europe
and UN bodies, namely, enforcement/follow -up. The EU can employ different tools of
enforcement (e.g. political influence, EU legislation and caselaw) that these international
bodies, for the most part, cannot uses7s,

There seems to be scope therefore for closer collaboration between the EU and the
Council of Europe and the EU bodies to facilitate the monitoring of compliance with
Article 2 TEU within the EU. Based on this data, the EU can gather the objective and
impartial evidence it needs to exert political pressure on Member States5?”.

2.4 Interplay between relevant actors
2.4.1 Coordination among EU institutions and with international actors

The principle of sincere cooperation between the EU institutions is founded upon Article

13(2) TEU which states that 60 [ t ] he institutions shall practi
CoO0per @tArtiden265 TFEU alsopr ovi des that the o0[t] he Europea
Council and the Commission shall consult each other and by common agreement make
arrangements f or 5% bnder this sameo puogisioa,tthese rmmdangements

may take the form of interinstitutional agreements , which may be of a binding nature 589,

This cooperation can alsobe in the form of joint declarations, as well as exchanges among

the Institutions, in writing or orally 58%

Coordination among the EU institutions also responds to the principle of institutional
balance, which the Court referred to in the 1958 Meroni judgment>82 According to this
principle, each of the institutions has to act within the scope of its competences as
provided in the Treaties, and respect the other institutions in the exercise of their
respective powerssss,

This balance of power between the EU institutions has evolved throughout the years:

from the bi-polar foundation of the Union based on the Commission and the Council, to

the reinforcement of the powers of the European Parliament through successive Treaty
changes to consolidate the balanced tripod structure EU institutions form today 584

The mechanisms reviewed in this section reflect the operationalisation of these principles
of coordination and institutional balance not only for example in articulating Article 7

576 Moxham, L. and Stefanelli, J., 2013 Safeguarding the rule of law, democracy and fundamental rights: a
monitoring model for the European UnidBingham Centre for the Rule of Law, p. 10.

577 Moxham, L. and Stefanelli, J., 2013 Safequarding the rule of law, democracy and fundamental rights: a
monitoring moel for the European UnigmBingham Centre for the Rule of Law, p. 10.

578 Article 13(2) TEU.

579 Article 295 TFEU.

580 |bidem

581EUR-l e x , 6 Summar i es Thebrindplé oflcappeiatoh Eetiveéen the. institutions 6 .

582 CJEU, Case 9/56, Judgment of the Court of 13 June 1958Meroni&Co v. High Authority of the
European Coaind Steel CommunityECLI:EU:C:1958:7.

583EUR-l e x, GI o s s ar ylnsttftional batantad i es, 0

8Monar, Ji.he ZUuI¥,pe®ddn Unionds institutional ®&al ance of
in Irusta, E. (ed.) The European Union after the Treaty of Lisbon: visions of leagoigy-makers,
academics and journalistéPublications Office of the European Union, Luxembourg, 2011), pp. 1-2.
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TEU mechani sms but also in 6soft | awd tool s, suc
Framework. However, in general terms, soft-law mechanisms tend to be under the

control of a leading actor (institution or body) , allowing cooperation with other players.

Nevertheless, this option depends ultimately on the discretion of the leading actor.

A similar observation can be made as regards the relationship between the EU and other

international actors. The EU has the competence to Oconduct t
secun t y policydé 58 fand ttoh eoncluden mgreements with international

organisations in this field 8. The Treaty of Lisbon created the figure of the High

Representative of the Union for Foreign Affairs and Security Policy as the principal

representative of the EU in its international relations 587. This consolidated the EU as an

actor in the international arena5s88 As mentioned in Section 2.2, the EU also acts asan

international promoter and advocate of the core values of Article 2 TEU, In these

matters, the EU cooperates with other international actors with competences and the

mandate to uphold democracy, the rule of law and fundamental rights.

Specifically, as outlined in Section 2.3, the UN and the Council of Europe also have

monitoring and reporting mechanisms in place. Some of the EU tools examined in this

study do foresee the cooperation of the EU with, for instance, the CEPEJ or the Venice

Commission (i.e. EU Justice Scoreboard, Cmmission Rule of Law Framework).

However, as described in sections 2 and 4, an enhanced and strengthened relationship

with these international bodies and a more structured reliance on the information

collected through international monitoring mechanisms could lead to enhanced

monitoring of Me mber Statesd compliance with Article 2 TEU

2.4.2 National actors

While the scope of this research is limited to EU level instruments and tools for

upholding the EU value s set out in Article 2 TEU, Member States are primarily

responsible for ensuring respect for democracy, the rule of law and fundamental rights.

Under Article 5 TEU , Othe |l imits of Uni on competences are g
conferral 6. atwhdreshe fireatias Bavetnbt conferred upon the Union certain

competences, these remainwith the Member State$%,

It can therefore be construed that Article 2 TEU simply proclaim s values that are common
to all Member States. All Member States are assumedto have a system of checks and
balances based on the tripartite separation of powersto ensure that democracy, rule of
law and fundamental rights are protected and respected 9. The added value of Article 7

585 Article 25 TEU.

586 Article 37 TEU.

587 Article 27 TEU.

588 Koehler, K., 2010,European foreign policy after Lisbon: strengthening the EU asitanniational actor
Caucasian Review of International Affairs, 4(1), p. 57.

589 Pech, L., 2016,The EU as a global rule of law promoter: the consistency and effectiveness challenges
Asia Europe Journal, Springer, Vol. 14, Issue 1.

590 Article 4(1) TEU.

591 Moxham, L. and Stefanelli, J., 2013 Safequarding the rule of law, democracy and fumglatal rights: a
monitoring model for the European UnioBingham Centre for the Rule of Law, p. 10. Muller, J.W,
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