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The worldwide stock (accumulated total) of FDI 
in 2009 was almost US$18 trillion, with the EU 
being the world’s leading host and source. 
Since the beginning of the industrial revolution 
overseas investments have continually in-
creased, reflecting the globalisation of trade. 
Local production brings access to markets and 
potentially higher productivity and lower costs. 
Investors feel that they need international legal 
protection. Since 1959, Member States (MS) 
have concluded over 1 500 Bilateral Investment 
Treaties (BITs) with recipient countries to effect 
this. Worldwide there are over 2 500 BITs be-
tween countries. The Lisbon Treaty has now 
transferred responsibility from MS to EU level. 
With so many agreements and a complex, non-
transparent system in place, the European 
Commission (EC) is proposing, in a draft Regu-
lation, a transitional period where the existing 
agreements remain in force. An EC Communi-
cation looks for MS’ and others’ input on draw-
ing up a new EU system. While indicating that 
existing best practices will be used and that 
new BITs will be tailored to circumstances, the 
EC does indicate that it will act in a transparent 
manner. 

 

 
FDI: global stocks 1980-2009 Graph source: UNCTAD  
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Glossary 
BITs: treaties between two states based on inter-
national law to protect investments of investors 
who are nationals of one of the states in the other. 

FDI: an investor (e.g. a company) in one country 
acquires an interest of at least 10% in an enter-
prise based in another country and establishes 
lasting and direct management links. This may be 
by setting up a new firm, or via a merger or an 
acquisition (M&A).  

Issue definition 
Effective 1 December 2009, the Lisbon Treaty 
(Article 207 Treaty on the Functioning of the 
European Union - TFEU) added FDI to the ex-
clusive external trade competence of the EU. 
Only the Union may now legislate on FDI. 
The EU needs to transition the existing MS FDI 
agreements to new (not yet developed) EU 
international investment agreements.  
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An understanding of the status of the EU’s FDI 
situation is needed.  

FDI: some history 
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The industrial revolution generated wealth 
and therefore new funds for investment. The 
stock of FDI (gross amounts invested by for-
eigners in other countries) has generally in-
creased from that time. Funds are looking for 
profitable projects and countries are in need 
of capital for development.  

A notable early investor was the UK, with money 
flowing to the USA: loans were made to the gov-
ernment and later directly into infrastructure (e.g. 
railroads). These investments advanced US eco-
nomic growth by many years. 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2008:115:0047:0199:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2008:115:0047:0199:EN:PDF
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€ 10 to € 24 bn

€ 25 to € 49 bn

€ 50 to € 99 bn

€ 100 to € 140 bn

€ 1058 bn
USA

In the early 1980s, global FDI was domi-
nated by the USA and Europe, to be 
joined in the early 1990s by Japan for 
outward flows. Official attitudes became 
more positive in the 1990s, with FDI being 
welcomed for growth and development.  So
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In 2007, the EU accounted for 57% of world 
FDI outflows (EU15 99% of this). FDI stocks 
are still mainly among industrialised coun-
tries, but China and Russia are now among 
the world’s top 20 investors.  
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In 2009, developing and transition econo-
mies received almost half of global FDI in-
flows for the first time, and figured as three 
of the top six recipients, with China in second 
place. However, only a small number of 
countries were recipients. More firms are in-
vesting abroad than ever before, from more 
countries in more industries.  

Through FDI, companies build the global 
supply chains that are part of the modern 
international economy and gain access to 
local markets. Their facilities (both produc-
tion and service) may benefit from lower 
costs or greater productivity, allowing the 
firms to stay cost competitive.  
Around half of world trade is in intermediate 
goods and services between affiliates of mul-
tinational enterprises. Transnational corpora-
tions' (TNCs) share in global gross domestic 
product (GDP) in 2009 reached an historic 
high of 11%.  
At global level, more than 80% of FDI inflows 
are now mergers and acquisitions, with the 
services sector representing more than half 
of the total. 

EU FDI status 
MS investors have accumulated stocks of in-
vestments within and 
outside the EU (see An-
nex).  
In 2007, MS FDI flows 
were €707 billion intra-
EU27 and €530 billion 
extra-EU27. Likewise, ma-
jor non-EU economies 
have EU investments: 

 EU outward FDI stock (2008) 
 

Transit to new EU regulatory structure 
The EC adopted on 7 July 2010 a draft regula-
tion and a communication for the transit 
from the existing MS FDI structure to a new 
EU one.  
Existing situation 
MS have negotiated BITs with investee coun-
tries to regulate their investments. Germany 
negotiated the first BIT in 1959 and now over 
2 500 exist worldwide. Treaties and state in-
surance protection existed before BITs, but 
they were not specific to investments.  
The annex gives details by MS.  

For comparison, the US has 48 BITs (outward 
stock €2 272 billion) and Japan 11 (outward 
stock €489 billion).  

A BIT could cover access to hard currency in a 
country that has currency controls or limited 
foreign currency. This would allow a profitable 
enterprise to repatriate some of its profits. 

Key clauses in BITs are guarantees for fair and 
equitable treatment, by granting most fa-
voured nation (MFN) treatment, protection 
from expropriation (plus compensation in 
case of unjustified expropriation), free trans-
fer payments and dispute resolution mecha-
nisms (state-to-state and investor-to-state). 
Particular attention is given for countries 
where institutions and economic policies are 
not considered adequate. 

FDI in EU  
(by investor) 

 2009 
€ billion 

US 1 044 

Japan 135 

Canada 120 

Norway 62  

Brazil 56 

Singapore 50 

China 32 

Russia 27 

India 5 
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MFN: guarantees the signatories, and their in-
vestors, treatment equal to the country with 
which the host has the most favourable terms. 

http://legal-dictionary.thefreedictionary.com/Transnational+Corporation
http://legal-dictionary.thefreedictionary.com/Transnational+Corporation
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Source: ICSID. World Bank 

Attempts to achieve a standard binding 
global agreement with minimum standards 
have failed, mainly because of opposition 
from developing countries. Developed coun-
tries are keen on investment liberalisation 
since FDI gives their investors strategic mar-
ket access. Critics mention that the BITs give 
foreign investors, particularly the powerful 
TNCs, too many rights and powers and too 
few obligations, while substantially restrict-
ing host states' policy options. Indeed, inter-
national investment policy has traditionally 
been extremely exclusive and non-
transparent.  

Studies on the impact of BITs on FDI flows 
have given mixed indications, from strongly 
positive to no effect and some even to nega-
tive effects. 

The number of disputes has consistently 
risen. Resolution is usually through interna-
tional arbitration, particularly under the 
International Centre for the Settlement of 
Investment Disputes (ICSID), or the United 
Nations Commission on International Trade 
Law (UNCITRAL) or other similar rules. Their 
decisions can shape international investment 
law. However, multiple tribunals – neither 
bound by the other’s decisions or permanent 
courts (the International Court of Justice (ICJ) 
or the European Court of Justice (CJEU)) - ad-
judicating disputes on the basis of different 
rules results in different and sometimes con-

flicting decisions on similar issues. The CJEU 
claims exclusive jurisdiction and is reluctant 
to accept international arbitral tribunals 
which interpret or apply EU law. Criticisms of 
the dispute settlement procedures are: 
 High costs. 
 Long wait for decisions.  
 A lack of transparency and lack of consis-

tency of arbitral awards. 
 A bias towards investors coming from 

capital exporting countries. 

Moving forward 
The draft EU Regulation ("Transitional ar-
rangements for bilateral investment agree-
ments between Member States and third 
countries") proposes a transitional arrange-
ment for existing BITs. MS must notify the EC 
of all their investment agreements but then 
automatically and without review they will 
stay in force (‘grandfathering’). Fierce opposi-
tion from Germany, France and the UK led to 
the withdrawal of the initial idea of a BIT end 
date (in seven years).  
No negotiations for new BITs should be 
started by MS.  
This structure means there could be legal 
challenges. The draft foresees a review of 
agreements and possible change to the 
Regulation within five years.  

The EC may require the withdrawal of exist-
ing BITs where they: 
 Do not comply with EU law. 
 Overlap with the future EU investment 

agreements. 
 Are an obstacle to the development and 

implementation of the Union’s policies re-
lating to investment.  

MS are fiercely criticising this.  

Intra-EU BITs:  
Inter-MS agreements made before one of the 
parties joined the EU pose problems: 
 Possible discrimination where investors 

from one MS benefit from a BIT but others 
do not. 

 These BITs may contradict the internal 
capital market rules. 

EU27 BITS 
by region 

Asia Africa Latin 
America Total 

Germany 26 47 22 95 

France 24 21 20 65 

Netherlands 19 27 18 64 

UK 23 21 19 63 

Belgium/Lux 19 17 11 47 

Italy 15 18 12 45 

Spain 11 8 19 38 

Sweden 16 11 10 37 

Finland 16 6 12 34 

Other 19 MS 135 67 58 260 

Total 304 243 201 748 
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http://icsid.worldbank.org/ICSID/Index.jsp
http://icsid.worldbank.org/ICSID/Index.jsp
http://www.uncitral.org/uncitral/en/index.html
http://www.uncitral.org/uncitral/en/index.html
http://www.uncitral.org/uncitral/en/index.html
http://www.icj-cij.org/homepage/index.php?PHPSESSID=1bd3bebdafd585c184c3a833aada918e
http://curia.europa.eu/jcms/jcms/Jo2_6999/
http://trade.ec.europa.eu/doclib/docs/2010/july/tradoc_146308.pdf
http://trade.ec.europa.eu/doclib/docs/2010/july/tradoc_146308.pdf
http://trade.ec.europa.eu/doclib/docs/2010/july/tradoc_146308.pdf
http://trade.ec.europa.eu/doclib/docs/2010/july/tradoc_146308.pdf
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 International arbitral tribunals could in-
trude on the exclusive jurisdiction of the 
CJEU by interpreting BIT provisions that 
are similar to EU law. 
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MS consider that intra-EU BITs give investors 
added value along with their other EU legal 
rights.  

The EC Communication (Towards a com-
prehensive European international invest-
ment policy) states that better overall results 
for investors should be obtained by the EU 
negotiating for all MS.  
Standard ‘one-size-fits-all’ model investment 
agreements will not be possible. Contracts 
will be tailored to each specific negotiating 
context (using current BITs as reference), 
which suits BusinessEurope’s position. Euro-
pean business wants as much protection as 
currently exists along with investment liber-
alisation. The German industry federation 
(BDI) wants a model treaty based on the 
'tough' German standard.  
The Communication mentions consistency 
with broader EU policy objectives like the 
promotion of the rule of law, human rights, 
sustainable development and also the OECD 
Guidelines for Multinationals Enterprises, 
which balance the rights and responsibilities 
of investors. Also mentioned are policies on 
the protection of the environment, decent 
work, health and safety at work, consumer 
protection, cultural diversity, development 
policy and competition policy. It invites views 
on the EU’s future investment policy.  
For investment protection the Communica-
tion says that the Union relies mostly on the 
principle of non-discrimination, which is the 
cornerstone of the global trading system and 
is usually implemented through MFN and the 
‘national’ treatment of investors. MS BITs on 
the other hand extend protection by includ-
ing other standards as well.  
Binding contract commitments will be under 
international law and will duly reflect the in-
vestee country’s practice and capacity to up-
hold the rule of law. An effective and expedi-
ent state-to-state dispute settlement system 
exists in recent EU Free Trade Agreements 

and this will be used to cover EU investment 
agreements. For investor-to-state dispute 
settlement, the main challenges for the new, 
versus existing, system are: 
 The EU's approach is to conduct matters in 

a transparent manner. 
 The use of quasi-permanent mechanisms 

where there are many claims under a par-
ticular agreement in order to achieve con-
sistency and predictability. 

 The EU will seek to accede to the ICSID 
Convention.  

 A balance between different interests with 
regard to expropriation.  

 The EU should be the sole defendant for 
measures taken by MS which affect in-
vestments by third country nationals or 
companies. 

The EP has to approve EU trade and invest-
ment agreements before they come into 
force, but not the negotiating mandates. 
Nonetheless, it has told the Council and the 
EC that it expects to be consulted about the 
mandates. 

Main references 
1. World Investment Report 2010, UNCTAD, July 

2010. 
2. Trade and Investment Briefing Note, Fern, 

July 2009. 
3. The EU approach to international investment 

policy after the Lisbon Treaty, DG EXPO Policy 
Department study, Oct. 2010.   

 

 

Disclaimer and Copyright 

This briefing is a summary of published information 
and does not necessarily represent the views of the 
author or the European Parliament. The document is 
exclusively addressed to the Members and staff of the 
European Parliament for their parliamentary work. 
Links to information sources within this document 
may be inaccessible from locations outside the Euro-
pean Parliament network. Copyright © European Par-
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http://trade.ec.europa.eu/doclib/docs/2010/july/tradoc_146307.pdf
http://trade.ec.europa.eu/doclib/docs/2010/july/tradoc_146307.pdf
http://trade.ec.europa.eu/doclib/docs/2010/july/tradoc_146307.pdf
http://www.businesseurope.eu/Content/Default.asp
http://www.bdi.eu/bdi_english/540.htm
http://www.oecd.org/document/18/0,3343,en_2649_34889_2397532_1_1_1_1,00.html
http://www.unctad.org/en/docs/wir2010_en.pdf
http://www.fern.org/sites/fern.org/files/from%20rome%20to%20lisbon.pdf
http://www.lse.ac.uk/collections/law/news/2010-11-03%20EU.pdf
http://www.lse.ac.uk/collections/law/news/2010-11-03%20EU.pdf
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€ 1.4  to € 7.1bn  
€ 7.2  to € 21 bn

> € 154 bn
€ 46  to € 154 bn
€ 22  to € 45 bn
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Annex EU27 - Investments by MS and in MS   and   MS BIT numbers (#)   

 

By MS 
(outside EU) 

MS 
Investment 

(€ bn) 

#  
BITs 

UK 603.1 102

France 354.7 103

Germany 334.9 147

Netherlands 203.6 105

Spain 187.8 61 

Italy 80.5 83 

Sweden 78.5 66 

Denmark 48.9 43 

Ireland 36.4 1 

Austria 35.6 65 

Finland 17.9 62 

Portugal 16.2 45 

Greece 9.8 38 

Poland 6.4 62 

Hungary 5.1 58 

Cyprus 4.8 16 

Slovenia 4.6 36 

Romania 0.6 84 

Estonia 0.6 23 

Lithuania 0.5 42 

Latvia 0.4 43 

Bulgaria 0.4 54 

Czech Rep. 0.4 79 

Slovakia 0.2 40 

Malta 0.2 22 
Belgium/ 
Lux. 

Not 
available 77 

MS 
Invest-
ment 
(€ bn) 

Destination
Country 

# 
MS 
BITs 

MS 
Invest-
ment 
(€ bn) 

Destination
Country 

# 
MS 
BITs 

1058.1 US 8 30.3 Nigeria 6 

139.9 Canada 6 28.9 South Korea 19 

136.2 China 33 20.9 Egypt 23 

112.5 Brazil 9 19.4 India 19 

92.0 Russia 21 14.1 Morocco 17 

76.1 Japan 0 13.1 Indonesia 15 

58.7 Australia 5 13.0 Malaysia 15 

51.7 Turkey 23 12.3 Chile 17 

49.0 Mexico 14 10.6 Thailand 12 

46.3 South Africa 13 7.2 Colombia 2 

44.1 Argentina 18 6.3 Philippines 13 

Source: ICSID, World Bank, Eurostat, S. Guerin. (End 2008) 

Source: ICSID, Eurostat. (End 2008)

FDI in MS from non-EU countries 

Source: ICSID, Eurostat (2009) 

http://www.ceps.eu/book/do-european-union%E2%80%99s-bilateral-investment-treaties-matter

