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The United Kingdom’s EU bill 
 

Although the United Kingdom does not have a 
tradition of referenda, calls for a popular vote on 
its relationship with the EU have become 
increasingly loud and sustained since the EU 
Constitutional Treaty was abandoned in 2005. The 
new government's EU bill would introduce the 
most comprehensive restrictions of any Member 
State on future transfers of power to the EU.  

Background 

The UK is unique within the EU Member States 
(MS) in having an unwritten constitution. This 
offers greater flexibility than a written text but 
also provides less legal certainty.  

The principle of ‘parliamentary sovereignty’ has 
been described as the “keystone” of the UK 
system. Traditionally it is considered that only 
Parliament itself can override an Act of a 
previous Parliament. Membership of the EU has, 
however, caused some to re-evaluate the 
essential elements of this principle as well as its 
legal source.   

Parliament must pass legislation before an 
international agreement can be implemented 
in the UK. It is therefore referred to as a dualist 
state. The European Communities Act 1972 
(ECA) provides for the legal effect of EU law in 
the UK legal system and that future Acts of 
Parliament have effect subject to EU law. The 
UK Parliament has ratified subsequent treaties 
through amending Acts to this original text.   

The issue of the UK’s relationship with the EU, 
however, is as much political as it is legal. 
Despite the requirement of parliamentary 
ratification, there have been increasingly 
persistent calls both from the UK press and from 
some parliamentarians for a referendum. A 
promised popular vote on the EU constitutional 
treaty was dropped after negative votes in 
France and the Netherlands.  

In its manifesto for the May 2010 general 
election, the Conservative party (part of the ECR 
group) pledged to take a number of measures 

concerning the UK’s relationship with the EU, 
including negotiating the return of certain 
powers. Its failure to gain a majority in the 
election meant that this pledge was dropped in 
coalition negotiations with the traditionally 
more pro-EU Liberal Democrats (ALDE).  

However, one of its other central promises, to 
amend the ECA and introduce a ‘referendum 
lock’ on future transfers of competence to the 
EU, was retained in an EU bill announced in May 
2010. Having completed its path through the 
House of Commons it is currently being 
considered by the House of Lords. 

What is in the bill?  

The bill is split into three parts of which the first 
and third are of particular interest. (The second 
would ratify the protocol on additional MEPs.) 
Part 1 concerns ‘restrictions on treaties and 
decisions relating to the EU’. It provides for: 

 A referendum in the case of an amendment 
of either the TEU or TFEU including under 
Article 48(6) TEU, the ‘simplified revision 
procedure’. 

 A referendum in the case of decisions using 
passerelle clauses to switch decision-making 
from unanimity to QMV, including in regard 
to enhanced cooperation as well as for 
certain other decisions which transfer 
powers to the EU 

 A requirement for an Act of Parliament as a 
pre-condition before the UK government 
could agree to other specified decisions in 
the European Council or Council. 

 However a referendum would not be 
required if changes do not affect the UK or 
are not "significant" in the judgment of a 
Minister. The bill provides an illustrative list 
of cases where an "exemption" might apply, 
such as the accession treaty for a new MS. 

Clause 18 of Part 3 is designed to place the 
principle of ‘parliamentary sovereignty’ on a 
statutory footing. It provides that directly 
applicable or directly effective EU law is given 
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effect in the UK only by virtue of an Act of 
Parliament (namely the ECA 1972). 

What would it mean for… 

…the principle of the primacy of EU law? 
Although there is more than one view on the 
subject, the majority of academic opinion 
suggests that the sovereignty clause in Clause 
18 will serve merely as an explicit declaration of 
the status quo.  

In written evidence, supplied by leading 
constitutional lawyers to the House of 
Commons European Scrutiny Committee, there 
was general consensus that although the clause 
may contradict the CJEU’s monist view of the 
primacy of EU law, as codified in Declaration 17 
of the Lisbon Treaty, it is not incompatible with 
it. It represents the existing situation in the UK 
as regards the status of EU law, as established in 
recent UK case law, as well as reflecting the 
stance taken in many other MS.  
….the simplified treaty revision procedure 
in Article 48(6)? 
In addition to the ordinary treaty revision 
procedures set out in Article 48(1-5), the TEU 
provides for a simplified revision procedure. The 
House of Lords Constitution Committee has 
noted that whilst the simplified procedure is 
designed to “grease the wheels of European 
integration” the EU bill seeks to limit this effect.  
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Art. 48(6) enables the European Council, acting 
unanimously, to adopt a decision to amend 
TFEU provisions on Union policies and internal 
actions. It may not, however, increase the 
competence conferred on the EU.  

Despite this latter point, the EU bill provides for 
the possibility that this procedure may increase 
EU competence and that a referendum could 
then follow. Even with the exemption 
provisions, one academic describes the conflict 
as "deeply problematic". It is theorised that the 

UK Prime Minister could agree to an Art. 48(6) 
decision only for Parliament or the courts to 
impose a referendum subsequently. Whilst 
unlikely, this would lead to significant political 
tension between the UK and other MS.  

The current treaty revision concerning a 
European Stability Mechanism is an example 
which does not have a significant effect on 
the UK and would therefore not attract a 
referendum.  
....the adoption of other decisions? 
Only decisions taken under the ordinary 
revision procedure or under Art. 48(6) require 
ratification by MS, in accordance with their 
constitutional requirements, prior to entering 
into force. There is no such Treaty indication for 
other decisions. Some experts argue this means 
they are neither required nor allowed.  

Following this, but still seeking greater control 
over EU decision-making, the bill introduces a 
pre-condition that a UK minister may not 
indicate support for a decision at the Council or 
European Council, before the relevant pre-
conditions have been met. These pre-
conditions range from simple Parliamentary 
approval, to Act of Parliament, to Act and 
referendum.  

And what might it mean more 
generally? 

Although one Parliament cannot bind the next, 
for political reasons the EU bill, once adopted, 
would not be easily repealed. A number of 
academics have suggested that the UK could 
become sidelined if the referendum 
requirement leads to an impasse in the future. 
Enhanced cooperation without the UK is cited 
as one possible consequence. The use of 
intergovernmental agreements outside the EU 
framework may also be mooted.  
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