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The EU has been discussing improving enfor-
cement of EU law and the means of properly 
compensating victims for over 20 years. 
Throughout these discussions, collective 
redress, already in existence in a number of 
Member States (MS), has been suggested as a 
possible solution. However, despite numerous 
studies and public consultations, as well as 
Green and White Papers, the Commission is yet 
to produce a concrete proposal.  
The issue is not only complex but highly divisive 
with consumers' and business associations 
occupying entrenched positions. From the 
business side there is considerable fear of 
increased, unmeritorious litigation in the style 
of US "class actions". Whilst businesses have 
proposed out-of-court mechanisms, consumer 
groups have argued that judicial collective 
redress is an essential deterrent.   
Having previously adopted a sectoral approach 
to the issue, the Commission, in February 
published a consultation paper on a coherent, 
horizontal approach. It aims to establish 
common legal principles compatible with both 
EU and MS legal systems. The results of, the 
consultation suggest, however, that stake-
holder opinion remains as divided as ever.  
A draft report from the Legal Affairs Committee 
is expected before the summer recess.  
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Context 

For many individuals or small businesses, 
bringing a court action for compensation, da-
mages or to stop illegal behaviour is prohibitive 
in view of the costs and complexity involved. 
For such entities, other options may offer 
better prospects. 

Whilst alternative dispute resolution (ADR) 
mechanisms such as negotiation, mediation or 
arbitration are considered useful “out of court” 
devices, collective redress provides a stronger 
approach, allowing such entities to act 
together, or through a representative, in a 
single judicial procedure.  

Different forms of collective redress exist in 15 
EU Member States (MS) as well as in many 
common law jurisdictions worldwide. However 
despite over 20 years of discussion, no concrete 
action has yet been taken at EU level. The 
Commission has taken a sectoral approach, 
focusing initially on consumer protection and 
then also on anti-trust cases.  

In 1989, the Commission (EC) declared that 
consumer access to justice and compensation 
was inadequate in many MS. It also highlighted 
problems associated with cross-border 
transactions, an aspect more clearly within the 
EU’s domain. However, despite the growth in 
such activity over that period and an ensuing 
increase in consumer litigation there has been 
little progress in improving the enforcement of 
consumer rights.  
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In 1998, the Directive on injunctions for the 
protection of consumers’ interests was 
adopted. It provides a right of action to 
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government or consumers’ associations as well 
as other “qualified entities” to sue on behalf of 
their constituencies for the purpose of 
stopping an illegal act. However, its effect is 
limited1 and by definition excludes provision 
for damages or compensation.   

Recent action 
In the past six years the Commission DGs 
responsible for consumer and competition 
policy have demonstrated an intention to 
make further progress. Differences, however, 
have emerged as to the best way forward.  

As part of the Consumer Policy Strategy 2007-
2013, the EC established the importance of 
effective redress mechanisms. It indicated that 
it would consider collective redress 
mechanisms for consumers. DG SANCO 
undertook a number of studies on consumer 
collective redress in MS 
whilst also examining the 
use of all categories of ADR 
mechanism in the EU.  

Having produced a set of 
benchmarks, a Green Paper 
on Consumer Collective 
Redress was adopted in 
2008. In the consultation 
document that followed, the 
EC proposed four alternative 
policy options with the 
objective of ensuring access 
to effective means of redress 
for consumer mass claims in 
the EU.   

Concurrently, in 2005 DG 
COMP published a Green 
Paper on Damages actions 
for breach of antitrust rules. This was followed 
by a 2008 White Paper of the same title, which 
proposed a combination of representative 
actions and opt-in collective action.  

In addition to the differences of approach of 
the two Commission DGs, the results of their 
public consultations emphasised a decisive 
split in opinion on the merit of collective 
redress in general. Consumer groups consider 
that a judicial procedure is essential to ensure 

that customers are compensated and that 
businesses are deterred from causing harm. 
Business groups are concerned that 
introducing collective redress will lead to 
unmeritorious claims and excessive costs.  

Anything but a "class action" 

The fear of US-style "class actions" has been a 
central element of opposition to collective 
redress at EU level. Numerous undesirable 
elements have been cited including excessive 
litigation, high transactional costs, problems in 
delivering compensation to claimants with 
small claims and defendants pressured into 
settling cases regardless of their merits. 2 

Whilst some American experts have disputed 
these claims3, the perception has remained. In 
an attempt to counter this concern, the EC, in 

reference to consumer 
redress, explicitly stated that 
the US legal system’s "toxic 
cocktail" should not be 
introduced in Europe. At the 
same time, however, a 
number of academics have 
pointed to differences 
between the legal systems 
and traditions of Europe and 
the US as evidence that such 
a situation could not be 
repeated in the EU.  

Even if the prospect of US-
style class actions can be 
ruled out, it remains difficult 
to establish a model 
acceptable to all, taking into 
account different legal 

systems and differences in national collective 
redress models. Several key questions remain.   

To opt in, or to opt out? 
As well as being an integral aspect of the US 
mechanism, the opt-out approach is employed 
to various degrees in three MS.4 Its association 
with the US model, however, means that it has 
been widely criticised for encouraging frivolous 
litigation, including in the Impact Assessment 
for the EC White Paper.5 Nevertheless it is also 

The US ‘class action’ mechanism 

 A single, lead claimant presents a 
claim, usually for damages, on behalf 
of members of a 'class' all of who 
have received a common injury or 
injuries. 

 Members do not join the class but 
instead are entitled to 'opt-out' of the 
action. An entity opting out would 
not be bound by the judgment or 
the settlement of the action. 

 Lawyers commonly paid via ‘con-
tingency fees’ (rather than the ‘loser 
pays’ rule predominant in Europe). 

 Unlike in Europe, courts may award 
punitive damages i.e. that go 
beyond the cost of the damage 
suffered. 

http://ec.europa.eu/consumers/overview/cons_policy/doc/EN_99.pdf
http://ec.europa.eu/consumers/overview/cons_policy/doc/EN_99.pdf
http://ec.europa.eu/consumers/redress_cons/collective_redress_en.htm
http://ec.europa.eu/consumers/redress_cons/greenpaper_en.pdf
http://ec.europa.eu/consumers/redress_cons/greenpaper_en.pdf
http://ec.europa.eu/consumers/redress_cons/greenpaper_en.pdf
http://ec.europa.eu/consumers/redress_cons/docs/consultation_paper2009.pdf
http://ec.europa.eu/consumers/redress_cons/docs/consultation_paper2009.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52005DC0672:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52005DC0672:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52005DC0672:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52008DC0165:EN:NOT
http://europa.eu/rapid/pressReleasesAction.do?reference=MEMO/08/741&format=HTML&aged=0&language=EN
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52008SC0405:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52008SC0405:EN:NOT
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argued that it would economise litigating to a 
single claim, aid consistency by avoiding 
separate trials and add finality by settling all 
claims at once.  

The opt-in approach, whereby victims must 
expressly choose to combine their individual 
claims, has gained greater favour both 
nationally, particularly in Scandinavia, and in 
the Commission. The White Paper argued that 
it made recovery of scattered damages6 more 
likely and better aligned compensation with 
actual harm than via the opt-out approach. 
However disadvantages have also been 
identified, including the difficulty and amount 
of time taken to identify group members. 

Representative and/or private actions? 
The White Paper also proposed representative 
actions by "qualified entities" such as consumer 
associations, state bodies or trade associations 
on behalf of identified victims. Indeed the 
White Paper appears to support representative 
action as the primary route, the Commission 
having argued for a combined approach on 
the basis that such "qualified entities will not be 
willing or able to pursue each claim".   

Amongst MS there are a number of models for 
public or private bodies facilitating private 
restitution of compensation. Public authorities 
are preferred by some, to better ensure 
responsible use and accountability. They may 
also be more resilient in the face of the costs 
involved. On the other hand, those public 
bodies may lack resources or the appetite for 
such additional responsibilities in comparison 
to dedicated private associations.  

In Denmark, public authorities such as the 
Consumer Ombudsman may bring opt-out 
class actions on behalf of class members. 
The power, initiated in 2008, has been 
viewed as a considerable success, with many 
settlements achieved without the need for 
formal court proceedings. Offering a 
different approach, the French action civile 
enables consumers' associations to collect 
damages, to use on behalf of their members 
in the future. Rather than victim 

compensation, its purpose is law 
enforcement.   

A horizontal, not sectoral approach? 
Despite proposing a clear way forward in 
respect of competition policy, the Commission 
has made no further advance from the White 
Paper. In a May 2009 resolution, the EP called 
on the Commission to refrain from publishing a 
legislative proposal until it received co-decision 
power under the Lisbon Treaty. In addition, it 
urged the EC to consider a horizontal rather 
than sectoral approach to the issue. 

The 2011 Consultation paper  

In February 2011, the EC published a new 
consultation paper "towards a coherent EU 
approach", adopting a horizontal approach to 
the issue. Acknowledging the entrenched 
positions of stakeholders, the consultation is an 
attempt to identify common legal principles. It 
also seeks to examine how those common 
principles could fit into the EU legal system as 
well as those of the 27 MS. 7 

The paper identified, on the basis of previous 
consultations, a first set of common core 
principles to guide a possible EU initiative: 

 The need for effectiveness and efficiency of 
redress; 

 The importance of information and the role 
of representative bodies; 

 The need to take account of collective 
consensual resolution as a means of ADR;8 

 The need for strong safeguards to avoid 
abusive legislation; 

 Availability of financing mechanisms for 
citizens and SMEs; and 

 The importance of effective enforcement 
across the EU. 

The document also indicated that 
consideration should be given to whether 
collective redress, either injunctive or 
compensatory, might be extended beyond 
competition and consumers to other areas 
such as the environment or financial services. 
The consultation period ended on 30 April.  

http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P6-TA-2009-0187+0+DOC+XML+V0//EN&language=EN
http://ec.europa.eu/dgs/health_consumer/dgs_consultations/ca/docs/docs/cr_consultation_paper_en.pdf
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Stakeholders' response 

Despite the change in approach, the 
consultation reveals stakeholders have 
remained largely fixed to previous positions.  

E-mail: nicholas.copeland@europarl.europa.eu Tel: 32695 Page  4 of 4 
 

The European Consumers’ Association (BEUC) 
repeated its call for a binding instrument at EU 
level. It argues that neither public enforcement 
nor either injunction procedures or alternative 
dispute resolution offer adequate solutions in 
"mass detriment situations".   

It highlighted the fact that private 
compensatory redress should not be subsidiary 
to enforcement by public bodies. BEUC 
reinforced its opinion that consensual dispute 
resolution without the option of a judicial 
procedure provides an inadequate incentive 
for businesses to participate. It also emphasised 
that sufficient funding was crucial for any 
collective redress mechanism to work.  

Business Europe, representing industrial and 
employers federations across Europe, 
considered that its concerns about the EU 
adopting the excesses of the "US experience" 
had not been sufficiently answered.  

It welcomed the fact the paper does not 
concentrate solely on judicial collective redress, 
but believes it is wrong to focus on private 
enforcement. Instead it argues that 

enforcement should be done through public 
channels with private action aimed at those 
seeking compensation.  

Furthermore it contends that litigation should 
not be the primary mode of redress. Instead it 
should only be available after ADR instruments 
had been tried and failed or were not 
sufficiently available. It considered that EU 
action, if any, should be limited to establishing 
a set of good practice guidelines. 

A draft report from the European Parliament’s 
Legal Affairs Committee on the consultation is 
expected before the summer recess.  

Main references  

J Stuyck, Class actions in Europe? To opt In or to 
opt out, that is the question, European Business 
Law Review, 2009, pp 483-505. 
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Endnotes 
 

1 From the perspective of a judge, the Directive applies solely to the future effect of an illegal action and does not address the situation 
prior to any judgment. It should also be noted that the scope of the initial Commission proposal was criticised by the European 
Parliament for its scope and limitations. The EP made several amendments including ensuring the inclusion, amongst the 
representative bodies, of those representing consumers or firms at European as well as national level.  

2 C Hodges, 'Collective redress in Europe: the new model', Civil Justice Quarterly, 2010, 29(3) 370-395 at p.372.  

3 D Hensler et al, 'Class action dilemmas: Pursuing public goals for private gain', (Rand Institute for Civil Justice, 2000). 

4 It is employed in certain situations in Portugal, the Netherlands and Denmark. The Dutch law, on the collective settlement of mass 
damage, provides the closest resemblance to the US style. The legislation provides for court approval of collective settlements 
whereby the claimants and one or more infringing parties can apply to the court to have a settlement declared fair and binding. 
Crucially, however, claimants cannot initiate a claim for mass damages before a court.  

5 These criticisms have been challenged for lacking empirical support see R Gaudet, 'Turning a blind eye: the Commission's rejection of opt-
out class actions overlooks Swedish, Norwegian, Danish and Dutch experience', European Competition Law Review, 2009, 30(3), 107-117. 

6 Scattered damage refers to a situation where there may be a very large number of victims but the damage suffered by each is relatively 
small in monetary terms. 

7 The document also raises the question of whether any shortcomings in the enforcement of EU law can be tackled by extending the 
possibility of obtaining injunction relief to areas other than consumer protection.  

8 The document also indicates that an initiative on ADR addressing individual and collective ADR in consumer matters is under preparation.  

http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P6-TA-2009-0187+0+DOC+XML+V0//EN&language=EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P6-TA-2009-0187+0+DOC+XML+V0//EN&language=EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P6-TA-2009-0187+0+DOC+XML+V0//EN&language=EN
http://www.businesseurope.eu/Content/Default.asp?
http://ec.europa.eu/competition/consultations/2011_collective_redress/businesseurope_en.pdf
http://www.swetswise.com/FullTextProxy/swproxy?url=http%3A%2F%2Fwww.kluwerlawonline.com%2Fdocument.php%3Fid%3DEULR2009022&ts=1306854087562&cs=1113149504&userName=4385225.ipdirect&emCondId=4385225&articleID=41557902&yevoID=2531362&titleID=71643&referer=4&remoteAddr=136.173.162.145&hostType=PRO&swsSessionId=U5OIWiozDY1qWnwstgvVbg__.pasc1
http://www.swetswise.com/FullTextProxy/swproxy?url=http%3A%2F%2Fwww.kluwerlawonline.com%2Fdocument.php%3Fid%3DEULR2009022&ts=1306854087562&cs=1113149504&userName=4385225.ipdirect&emCondId=4385225&articleID=41557902&yevoID=2531362&titleID=71643&referer=4&remoteAddr=136.173.162.145&hostType=PRO&swsSessionId=U5OIWiozDY1qWnwstgvVbg__.pasc1
http://www.swetswise.com/FullTextProxy/swproxy?url=http%3A%2F%2Fwww.kluwerlawonline.com%2Fdocument.php%3Fid%3DEULR2009022&ts=1306854087562&cs=1113149504&userName=4385225.ipdirect&emCondId=4385225&articleID=41557902&yevoID=2531362&titleID=71643&referer=4&remoteAddr=136.173.162.145&hostType=PRO&swsSessionId=U5OIWiozDY1qWnwstgvVbg__.pasc1

