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Finding a solution to the issue of orphan 
works, those for which the copyright holder is 
either unknown or cannot be located, has 
become an important global issue with the 
growth of commercial and non-commercial 
mass digitisation projects. 
Several Member States, along with third coun-
tries such as Canada, have adopted measures 
to allow the dissemination of such works, 
based on the principle of licensing.  
At the same time, the EU has been searching 
for a cross-border solution. The issue has been 
highlighted by the copyright limitations pla-
ced on the dissemination of works through the 
European online digital library, Europeana.  
In attempting to find a workable EU solution, a 
voluntary approach, focusing on national 
solutions and stakeholders was tried first. 
However, despite progress in some respects, a 
solution providing legal certainty for users and 
adequate protection for stakeholders has not 
been found. 
Having made the establishment of a legal 
framework for orphan works a key issue for the 
Digital Agenda for Europe, the Commission 
published a proposal for a Directive, based on 
the principle of mutual recognition, in May 
2011.  
Stakeholder reaction has been mixed. Some 
publishers have welcomed the move, whilst 
cultural organisations have expressed con-
cerns as to the scope of works included.  
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Context 

The copyright holder of a mainstream 
commercial work is usually known, however for 
works of lower monetary value but of 
academic, historic or cultural interest it is often 
very difficult, and so expensive and time-
consuming, to find the rightholder. Where they 
are either unknown or cannot be located, the 
work is considered to be 'orphaned'. 

It is estimated that orphan works make up 
between five and ten percent of collections in 
public sector institutions.1 A survey of around 
500 such organisations, mostly based in the UK, 
estimated that over 50 million orphan works 
could exist.  
Mass digitisation 
The issue of orphan works has become 
prominent with the development of 
commercial and public projects to mass 
digitise various types of works.2 Without legal 
certainty as to their copyright status, these 
works cannot be included in such initiatives for 
fear of breaching the holder's rights.  
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In the United States, Google is involved in a 
long-running legal action with publishers and 
authors over its attempts to digitise and 
publish the contents of major library 
collections without the prior consent of 
rightholders. In rejecting the latest attempt to 
settle the case, the judge inter alia opposed the 
terms for dealing with out-of-print orphan 
works. The deal would have allowed Google to 
settle all past and future copyright breaches 
through a deal with a collective management 

http://www.jisc.ac.uk/media/documents/publications/infromthecoldv1.pdf
http://www.nysd.uscourts.gov/cases/show.php?db=special&id=115
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organisation (CMO)3, the Authors’ Guild. The 
judge decided that it would give Google a “de 
facto monopoly over unclaimed works”. 

For public bodies, such as libraries, mass 
digitisation projects have brought significant 
new difficulties. Current laws allow repro-
duction for preservation purposes and to make 
digitised content available on on-site 
terminals.4 However, the act of digitising a 
copyrighted work and publishing it on a 
website requires the prior consent of the 
rightholder, a heavy burden for libraries and 
other cultural institutions with large collections. 
They argue it has the effect of locking up 
culture, preventing them from serving the 
public interest and from contributing to the 
‘knowledge economy’.  

Publishers and representatives of rightholders 
take a different view. For orphan works, they 
are sceptical about introducing a specific 
exception. They argue that the issue concerns 
'rights clearance' and should be addressed 
through a diligent search for rightholders. On 
the wider issue of mass digitisation, they are 
opposed to further exceptions allowing 
cultural institutions to make works available 
online without payment arguing that it would 
create unfair competition.  
National solutions 
The aforementioned judgment in the Google 
case, recommended that the issue of orphan 
works in the US be resolved by way of 
legislation.5 Several EU Member States (MS) 
and a number of third countries have already 
regulated to support the licensing of rights by 
third parties.6 Most MS, however, continue to 
grant this power exclusively to the rightholder.  

The Nordic countries have operated a system 
of extended collective licensing (ECL) since the 
1960s. ECL is not designed specifically for 
orphan works but is important for the online 
distribution of protected works generally.  

An agreement between representatives of 
users and rightholders, usually represented by 
a CMO, is made legally binding by the ECL 
legislation. Unknown rightholders can then 
only make a legal claim against the 

organisation which concluded the agreement. 
Furthermore, the agreement ensures that they 
are remunerated and may also opt out of the 
agreement. The system also removes the need 
to search for the rightholder. Denmark is an 
example of a modern ECL system.  

Hungary has a two-fold approach. In addition 
to ECL, in 2009 it adopted a system of non-
exclusive licences. Following the Canadian 
model, the licence is granted for a maximum of 
five years to any user that can show that they 
have performed a diligent search for the 
rightholder (this is verified by an independent 
public body). Preference is given to not-for-
profit uses.  

Whilst evidence7 suggests that similar systems 
of licensing will become more widespread in 
MS, the lack of a unified copyright law means 
they do not currently provide a cross-border 
solution. The Commission has emphasised the 
importance of finding a solution that protects 
rightholders whilst providing legal certainty for 
legitimate users across Europe to digitise and 
disseminate works. It is argued that a failure to 
do so could result in a “black hole of the 20th 
century” in European digital library collections. 

EU action  

The EU is a strong supporter of the mass 
digitisation of works as a means of protecting 
Europe's cultural heritage. In 2005, as part of its 
i2010 strategy, the Commission launched its 
European Digital Libraries Initiative (EDLI) to 
create an online digital library, Europeana, by 
2010. Europeana acts as a platform for national 
libraries from across Europe to disseminate 
works from their collections.  

Like many other digital library resources, it 
currently consists mostly of material in the 
public domain i.e. out of copyright. To digitise 
and disseminate more recent works requires 
EU-wide agreement on their orphan status. The 
Commission has placed significant emphasis 
on finding a cross-border solution. 
Voluntary approach 
In 2006, the Commission published a 
Recommendation on the digitisation and 

http://ec.europa.eu/information_society/eeurope/i2010/index_en.htm
http://ec.europa.eu/information_society/activities/digital_libraries/index_en.htm
http://www.europeana.eu/portal
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2006:236:0028:0030:EN:PDF
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online accessibility of cultural content and 
digital preservation, encouraging Member 
States to work with stakeholders to find 
national solutions to the orphan works issue.  

Although the Commission encouraged a 
voluntary approach, it also tasked the 
Copyright Subgroup of the High Level Expert 
Group on European Digital Libraries (HLG), 
established in May 2006, with assessing how 
best to address the problem.  

The HLG recommended that stakeholders 
develop sector specific guidelines for due 
diligence searches. These guidelines were 
established following several meetings of 
working groups set up by the Commission. In 
2008, a Memorandum of Understanding on 
these guidelines was signed by rightholders' 
organisations and cultural institutions. 

The HLG also emphasised that databases and 
rights clearance centres must form part of the 
orphan works solution and established a set of 
Key Principles.  Building on these principles, the 
Arrow project was established by a consortium 
of stakeholders. It aims to become the 
European system for identifying rights, 
rightholders and the rights status of a work and 
provide an accessible registry of rights 
information and orphan works for Europeana.  

In its final report in 2008, the HLG argued that 
Europeana could only function through the 
mutual recognition of national solutions. It 
established four general prerequisites for the 
use of orphan works: 

 The user wishes to make good-faith use of a 
work with an unclear copyright status; 

 Due diligence has been performed in 
identifying/locating the rightholders; 

 The user wishes to use the work in a clearly 
defined manner; 

 The user has a duty to seek authorisation 
before exploiting the work, unless a specific 
copyright exception applies. 

Towards an EU legal framework 
Following the recommendations of the HLG 
and a long consultation period with 
stakeholders, the Commission announced in 
2009 that an impact assessment would be 

undertaken to explore various approaches to 
the orphan works problem, including a stand-
alone instrument, an exception to the 2001 
Copyright Directive, and guidance on cross-
border mutual recognition. The formal goal of 
creating a legal framework was included in the 
Digital Agenda for Europe, established in 2010, 
itself a part of the Europe 2020 Strategy. 

Commission proposal 

A proposal for a Directive on certain permitted 
uses of orphan works was adopted in May 
2011. Based on mutual recognition of national 
systems, it contains a number of key elements: 
 It covers written, cinematographic and 

audiovisual works. Other works such as 
stand-alone photographs may be included 
at a later point.  

 Organisations must perform a diligent 
search of appropriate sources, determined 
by the MS of first publication/broadcast, in 
consultation with rightholders and users. 
The results should be made available on a 
publicly available database.  

 Rightholders would be able, at any time, to 
put an end to a work’s orphan status. 

 With exceptions, use is restricted to public 
interest missions notably the preservation, 
restoration and provision of cultural and 
educational access to works. 

Early reaction 

The proposal has received a mixed reception 
from stakeholders and academics.  

A joint statement by EBLIDA, LIBER and 
ENCES8, representing European library and 
research organisations, welcomed the proposal 
as an “important starting point to facilitate 
mass digitisation”. They expressed concern, 
however, regarding the exclusion of all 
varieties of unpublished works, stand-alone 
artistic works and sound recordings on the 
basis that it “has the potential to heavily distort 
memory institutions' representation of 20th 
century culture and scientific output online.” 

The Federation of European Publishers (FEP) 
has welcomed the proposal and the fact that 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2006:236:0028:0030:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2006:236:0028:0030:EN:PDF
http://ec.europa.eu/information_society/activities/digital_libraries/doc/hleg/orphan/guidelines.pdf
http://ec.europa.eu/information_society/activities/digital_libraries/doc/hleg/orphan/mou.pdf
http://ec.europa.eu/information_society/activities/digital_libraries/doc/hleg/reports/copyright/copyright_subgroup_final_report_26508-annex7-opw-270508.pdf
http://www.arrow-net.eu/
http://ec.europa.eu/information_society/activities/digital_libraries/doc/hleg/reports/copyright/copyright_subgroup_final_report_26508-clean171.pdf
http://ec.europa.eu/internal_market/copyright/docs/copyright-infso/20091019_532_en.pdf
http://ec.europa.eu/information_society/digital-agenda/index_en.htm
http://ec.europa.eu/internal_market/copyright/docs/orphan-works/proposal_en.pdf
http://www.libereurope.eu/news/eblida-liber-and-ences-statement-on-the-ec-proposal-for-a-draft-directive-on-orphan-works
http://www.eblida.org/
http://www.libereurope.eu/
http://www.ences.eu/
http://www.fep-fee.be/
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scope has been limited solely to orphan works. 
However, it has also suggested some 
improvements; in particular that all uses of 
orphan works should be based upon and dealt 
with by licensing to verify a diligent search and 
to regulate rules and remuneration.  
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From a wider perspective, it has been argued 
that whilst the mutual recognition option may 
help bring legal certainty in respect of orphan 
works, but not provide a practical answer to 
the problem of mass digitisation and 
dissemination of works. Concern has been 
expressed, in particular, as to the high cost, 
whether successful or not, of each search.9 

European Parliament position 

The EP has expressed its strong support for a 
EU-wide orphan works solution in two 
resolutions on the Europeana project. 

In 2007, it backed the proposals of the HLG to 
list all orphan works and to provide a search 
facility for rightholders. In 2010 it stressed the 
need to identify, sector by sector, the number 
of orphan works and for the Commission to 
develop a European database of orphan works. 
It also called for a legislative proposal to end 
the 'current legal uncertainty'. 

Rapporteur Lidia Geringer de Oedenberg is 
scheduled to present a draft report on the 

Commission proposal to the Legal Affairs 
Committee after the summer recess.  
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Endnotes 
 

1 This figure has been considered a conservative estimate and is also higher in the case of archiving organisations. The British Library has 
estimated that around 40% of its collection is orphan works. 

2 Although many of these works are printed, mass digitisation also extends to other works such as photographs and sound recordings. 

3 Collective management organisations (CM0) are an important link between creators and content users. Traditional CMO are mandated to 
represent their members, to ensure that they are properly compensated for the use of their works. Rights Clearance Centres issue licences 
that reflect the terms for use and remuneration individually decided by the rightholder who remains directly involved. 

4 Article 5(2) and 5(3) (n) of Directive 2001/29/EC .on certain aspects of copyright and related rights in the information society.  

5 A draft bill on Orphan Works was presented to Congress in 2006; but was subsequently withdrawn. A similar bill was reintroduced in April 
2008, however the House of Representatives and the Senate were unable to reconcile their two versions and a final bill was never agreed. 

6 In addition, libraries in Germany and the Netherlands have concluded agreements with CMOs entirely without legislative backing. 

7 A 2011 report for the UK government recommended that the UK legislate to enable licensing of orphan works. It proposed extended 
collective licensing for mass licensing and a clearance procedure for the use of individual works. 

8 EBLIDA is the European Bureau of Library, Information and Documentation Associations, LIBER  is the Association of European Research 
Libraries and ENCES is the European Network for Copyright in support of Education and Science. 

9 One estimate has placed the cost of each search at $1000. In addition, the Dutch National Library estimates that one full time employee will 
manage to clear the copyright of only 10 books in an average month. 
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