
Library Briefing 
 Library of the European Parliament 06/10/2011

 

The European Account Preservation Order 
 

Author: Nic Copeland 110225REV1 
E-mail: nicholas.copeland@europarl.europa.eu Tel: 32695 Page  1 of 5 
 

Every year an estimated €55 billion in intra-EU 
trade is written off in bad debts. A significant 
part of this is theoretically recoverable from 
debtors' bank accounts. But with court 
judgments on the merits potentially taking 
several years, creditors have looked to 
provisional measures such as preservation 
orders to freeze a debtor's bank account.  
Where there is a cross-border element, such 
orders have faced significant enforcement 
problems. They are currently used less and 
with a lower success rate than orders used 
purely at domestic level.  
Although the Brussels I Regulation ensures 
recognition of judgments of courts in other 
Member States, and its proposed reform would 
improve their enforceability, it does not 
address actual enforcement. There have 
therefore been consistent calls for an 
independent EU instrument addressing 
preservation orders. 
Following a number of studies, a public 
consultation and an impact assessment which 
highlighted key issues as well as wide 
variations in Member State procedures, the 
Commission presented a proposal for a 
European Account Preservation Order in July 
2011.  
The EP, which has called for a proposal on 
more than one occasion, will consider the text 
in the coming months.  
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Context 

It is estimated that each year an average of 
2.6% of the annual turnover of European 
companies, covering both domestic and 
cross-border trade, is written off in bad 
debts. In terms of intra-EU trade, this 
amounts to more than €55 billion.   

A major part of this figure is considered 
unrecoverable. Another part may be 
recovered through the sale of moveable or 
immoveable goods. However, this still 
leaves a significant proportion which could 
theoretically be recoverable from debtors' 
bank accounts.  

In such cases, a court judgment on the 
merits of the case can take several years. 
Creditors in national jurisdictions have 
therefore come to rely on "provisional 
measures" from courts. These measures can 
include "attaching" (freezing) bank accounts 
to prevent a debtor moving or dissipating 
their assets. Such "preservation orders" (PO) 
can usually be issued by a court within a 
matter of days or weeks.  
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This possibility also exists in a cross-border 
context. Surveys however, suggest that 
companies apply much less frequently to 
freeze accounts in such cases (11.6% 
compared to 19.2% in domestic cases)1 and 
that their success is also lower. According to 
evidence from the European Business Test 
Panel (EBTP) the procedure would be used 
more often if it were made easier to enforce 



Library Briefing European Account Preservation Order 
 

Author: Nic Copeland 110225REV1 
E-mail: nicholas.copeland@europarl.europa.eu Tel: 32695 Page  2 of 5 
 

provisional decisions of a court in one MS in 
another.2 Smaller businesses have particular 
difficult in ensuring enforcement.  

Cross-border enforcement 
The enforcement of judicial decisions has 
been considered an "Achilles heel" of the EU 
civil justice area for a number of years. The 
recognition and enforceability of national 
judgments in another MS is in principle 
ensured by the Brussels I 
Regulation,3 but it does 
not contain a provision 
on how they should be 
enforced. This is instead 
governed by national law. 
Although the proposed 
revision of the Regulation 
(see box) would improve 
the enforceability of 
provisional measures, it 
includes no measure 
designed to address their 
enforcement.  

In the area of debt 
recovery, the fragment-
ation of national rules 
often allows debtors to 
move monies quickly 
from a bank account in 
one MS to another. In 
contrast, a creditor see-
king to block money in 
the debtor’s account with 
a PO, to ensure the payment of their bills, 
currently faces a difficult task.  

Although there are now several EU 
instruments, including the European Small 
Claims Procedure, the European Payment 
Order and European Enforcement Order4, 
which make it simpler for creditors to gain a 
decision on the merits, provisional measures 
have yet to be dealt with.  

Towards a Commission proposal 
A 2004 comparative study for the 
Commission analysed the issue of 
enforcement in the context of the 
transparency of debtors' assets and the 

attachment of bank accounts in the then 15 
MS. This was followed in October 2006 by a 
Green Paper which formed the basis of a 
public consultation.  

In their responses, the majority of both MS 
and stakeholders favoured creating an 
independent European procedure in the 
form of a PO. There were, however, different 
opinions on how to balance the rights and 

responsibilities of the 
parties concerned.  

It was generally agreed 
that there was a need to 
provide banks with 
sufficient information to 
execute the order in an 
efficient manner and 
also create safeguards to 
deter illegitimate claims. 
On the other hand, 
concerns were expres-
sed about creating too 
many obstacles to its 
use. Protection of the 
debtor was also a key 
issue with particular 
emphasis placed on 
ensuring rapid informa-
tion and facilitating 
access to a court to 
lodge any possible 
objections.  

The 2009 Stockholm 
Programme invited the Commission to bring 
forward a proposal. Given the issues raised 
in the consultation and the fragmented 
national rules, an Impact Assessment looked 
at the main problems.  

Four main problems 

Varying conditions of issue 
It is significantly easier to obtain a PO in 
some MS than in others. In the Netherlands, 
an order can be granted in a matter of 
hours. It simply requires an application filed 
by a lawyer, accompanied by an invoice, 
stating both the creditor's claim and that 

The Brussels I revision – improving 
enforceability but not enforcement 

When, under the current Brussels I 
Regulation, a measure issued by a court 
needs to be enforced in a Member State 
other than the one it was issued in, the 
creditor must have it declared enforceable. 
This is referred to as the exequatur procedure.  

Exequatur can, however, not be granted if the 
measure was issued without a hearing of the 
debtor (an ex parte order). In the case of 
preservation orders, there is a high risk that 
such notification would result in the debtor 
moving their monies to another account, 
thus negating its purpose.  

The proposed revision of Brussels I would 
improve the situation from the creditors’ 
perspective. The exequatur requirement 
would be removed, making decisions in one 
MS automatically enforceable in another. 
This would equally apply to ex parte orders.  

It is estimated that this would save creditors 
on average €2 000 in legal fees. 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2001:012:0001:0023:en:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2001:012:0001:0023:en:PDF
http://www.europarl.europa.eu/oeil/file.jsp?id=5890332
http://www.europarl.europa.eu/oeil/file.jsp?id=5890332
http://europa.eu/legislation_summaries/consumers/protection_of_consumers/l16028_en.htm
http://europa.eu/legislation_summaries/consumers/protection_of_consumers/l16028_en.htm
http://europa.eu/legislation_summaries/justice_freedom_security/judicial_cooperation_in_civil_matters/l16023_en.htm
http://europa.eu/legislation_summaries/justice_freedom_security/judicial_cooperation_in_civil_matters/l16023_en.htm
http://europa.eu/legislation_summaries/justice_freedom_security/judicial_cooperation_in_civil_matters/l33190_en.htm
http://ec.europa.eu/civiljustice/publications/docs/enforcement_judicial_decisions_180204_en.pdf
http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!DocNumber&lg=EN&type_doc=COMfinal&an_doc=2006&nu_doc=0618
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52010XG0504(01):EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52010XG0504(01):EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=SEC:2011:0937:FIN:EN:PDF
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there is a risk that assets will be dissipated. 
In contrast, the United Kingdom requires the 
creditor to submit sufficient evidence, such 
as a sworn witness statement, that their case 
has a good chance of success.  

In most MS, a creditor must show that there 
is a serious risk that if a PO is not issued, 
enforcement of a judgment on the merits 
will not be possible. In some MS this can be 
very difficult to prove. In Germany and 
Austria, the presence of other, competing 
creditors and the risk of the debtor 
becoming insolvent are insufficient proof. In 
other MS, however, establishing that the 
debtor has financial difficulties is usually 
enough.  

In addition, practices differ regarding the 
need to hear from the debtor in order to 
obtain an order. In some MS, such as Spain, 
it is extremely difficult to convince a judge 
to waive this requirement; in others such as 
France, it is a regular occurrence.  

Difficulties in locating a debtor’s assets 
In many MS it is extremely difficult for a 
creditor to obtain information on the 
location of a debtor’s assets if the creditor 
does not already have them. However, with 
the exception of common law jurisdictions, 
this information is essential to apply for a 
PO. Most MS do not have a centralised 
register of bank accounts,5 which could be 
accessed either by the creditor or the 
enforcement authorities.  

As it is not possible to obtain a court order 
forcing a bank in most MS to disclose 
whether a debtor holds an account with 
them, creditors often turn to private 
investigators. These can prove costly and 
offer no guarantee of success. The problem 
is therefore particularly acute for private 
citizens involved in e-commerce or in family 
maintenance claims.  

Higher costs in cross-border cases 
A creditor in a cross-border case also faces 
additional costs in comparison to a domestic 
situation. Where proceedings take place 
outside the creditor’s MS, they will usually 

need to seek local legal advice to ascertain 
their chances of success in the case.6 As they 
will have already hired a local lawyer to 
obtain the PO, the creditor is faced with two 
sets of legal fees rather than the single one 
for a domestic case.  

Translation requirements add further costs 
as all documents, including the PO itself, 
have to be translated into the official 
language of the MS where the court hearing 
takes place.  

Divergent enforcement systems  
Enforcement at MS level is carried out by a 
number of different bodies. In some cases it 
is the court or a central administrative 
agency, whereas in others it is a debt 
collector acting outside the court system. 
This inconsistency makes it difficult for a 
creditor from one MS to know who to 
address for enforcement in another. This can 
lead to delays in serving a PO or banks 
refusing to implement on the grounds that 
it was improperly served.  

The effectiveness of a PO depends greatly 
on the speed of enforcement. In MS this 
varies widely. In some, notification can take 
from one to five days, in others it is more 
than 30.7 In cross-border cases, delays are 
generally longer.  

Commission Proposal 

On 25 July 2011, the Commission presented 
its proposal for a regulation creating a 
European Account Preservation Order 
(EAPO) to facilitate cross-border debt 
recovery in civil and commercial matters. It 
would be a self-standing procedure, limited 
to cross-border situations and available as 
an alternative to procedures under national 
law. The Commission estimates that 
companies could recover up to €600 million 
in debt that is currently written off.  

The procedure has several key features: 

 It is of protective nature only, i.e. it only 
blocks money in the debtor's account; it 
does not allow money to be transferred 

http://ec.europa.eu/justice/civil/files/comm-2011-445_en.pdf
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to the creditor. 
 It is issued ex parte i.e. with no hearing of 

the debtor, to ensure the measure's 
"surprise effect".  

 MS must provide mechanisms enabling 
creditors to obtain information on a 
debtor's bank account(s).  

 A creditor may be requested to provide 
security to compensate the debtor if the 
order is later proved to be unjustified.  

 A creditor must show that they have a 
good prospect of winning the case on its 
merits, and that there is a risk that 
enforcement of a later judgment would 
be frustrated by the debtor moving or 
dissipating his assets. 

 The exequatur procedure is abolished, 
thus any EAPO is automatically 
enforceable in another MS.  

 A debtor must be notified as soon as the 
measure has taken effect to allow them 
to prepare a defence.  

 A debtor must raise objections to the 
order before the court of issuance. The 
proposal provides standardised review 
forms available in all MS languages to 
reduce translation costs. 

 There are, however, special rules for 
"weaker" parties in a dispute - 
consumers, employees, insured persons 
- which allow them to raise objections 
against an order in their home MS.  

Initial reaction 

Early reaction to the EAPO proposal has 
been positive if generally muted. The United 
Kingdom is an exception in this regard. It, 
along with Ireland, must decide before the 
end of October whether to opt in to the 
measure and has undertaken an impact 
assessment as well as launching a public 
consultation. 

The UK government has broadly welcomed 
the proposal, highlighting in particular that 
it is meant as an alternative rather than a 
replacement for domestic procedures. It also 
stressed that a "careful balance" needed to 
be struck "between the rights of creditors to 

recover debts and the provision of adequate 
protection for defendants".8  

In responses to the UK public consultation, 
some concerns have, however, been raised. 
According to one law firm, Linklaters, it is a 
"radical proposal" from an English lawyer's 
perspective. It is considered to be 
"significantly pro-claimant" and fails to offer 
safeguards that could mitigate the EAPO's 
"potentially draconian nature".9 

They highlighted the fact that the claimant's 
obligation to provide security for damages is 
not an automatic requirement, but 
dependent on the practice of each MS, and 
noted the lack of an automatic right for the 
debtor to use a frozen account for 
"reasonable expenses". 

The impact on banks and other institutions 
was also mentioned. Ensuring that their 
compliance procedures can cope effectively 
with the new requirements was expected to 
increase costs, especially as widespread use 
of the EAPO could require more resources. 
In respect of the consultation, it was 
suggested that banks might wish to submit 
their views in order to ensure that 
prescribed fees cover these costs.  

Linklaters also pointed out that the proposal 
makes no mention of the extent to which 
banks may use money in frozen accounts for 
legitimate reasons. It pointed to English law 
where certain exceptions exist.  

Other legal practitioners have highlighted 
the administrative demands on MS 
governments.10 They would be required to 
designate a "competent authority" to, inter 
alia, administer incoming EAPOs, dispatch 
outgoing orders and liaise with banks. It is 
questioned how cash-strapped govern-
ments are likely to respond to this additional 
requirement, in particular in those MS where 
no existing body could readily take on the 
task. 

The risk of forum shopping is also mentio-
ned. One concern is that the vagueness of 
the definition of a "cross-border" matter may 
lead to claimants relying on the EAPO in 

http://www.justice.gov.uk/downloads/consultations/eu-cross-border-debt-recovery-ia.pdf
http://www.justice.gov.uk/downloads/consultations/eu-cross-border-debt-recovery-ia.pdf
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preference to a national order even where 
there is only a tenuous connection. It is also 
argued that experienced litigants may 
recognise that one jurisdiction grants EAPOs 
more quickly and develop strategies 
accordingly. 

The current proposal will be considered by 
the Legal Affairs Committee in the coming 
months.  

Main references 

European Business Test Panel (EBTP) survey on 
commercial disputes and cross-border debt 
recovery  

European Parliament position  

In May 2011, the EP adopted a resolution on 
proposed interim measures for the freezing 
and disclosure of debtors' assets in cross-
border cases. It noted that the prohibitive 
cost of recovering cross-border debt has had 
a negative effect on both cross-border loans 
and commercial transactions.  

Study for an impact assessment on a draft 
legislative proposal on the attachment of bank 
accounts, DG Justice, European Commission, 
January 2011 

Disclaimer and Copyright 

This briefing is a summary of published information and 
does not necessarily represent the views of the author or 
the European Parliament. The document is exclusively 
addressed to the Members and staff of the European 
Parliament for their parliamentary work. Links to 
information sources within this document may be 
inaccessible from locations outside the European 
Parliament network. Copyright © European Parliament, 
2011. All rights reserved. 

Following on from its resolution on the 
Stockholm Programme, in which it called for 
a European system for the attachment of 
bank accounts, the EP called for two 
European Orders, one for the preservation of 
assets, the other for their disclosure. In 
relation to the preservation order, the EP 
called on the Commission to design the 
instrument in a way that would minimise 
the cost of its use and include safeguards for 
debtors and alleged debtors.  

http://www.library.ep.ec 

 

Endnotes 
 

1 EBTP Survey, question 17. 

2 Whilst the most common scenario involves two Member States, the debtor’s and the creditor’s, a case could theoretically 
involve up to four with each of the creditor, debtor, competent court and bank account located in different MS.  

3 Council Regulation (EC) No 44/2001 on jurisdiction and the recognition and enforcement of judgments in civil and 
commercial matters, known as the "Brussels I" Regulation. 

4 Under these EU measures the exequatur procedure has been abolished, removing the need for a declaration of enforceability 
and facilitating the recognition of foreign judgments. 

5  In Nordic countries, enforcement authorities have access to a tax register enabling them to trace a debtor’s account in 
situations where the creditor does not have that information.  

6  It is not, however, obligatory to have legal representation in proceedings related to provisional measures.  

7  Council of Europe, European Commission for the efficiency of Justice (CEPEJ), European Judicial Systems, edition 2010.  

8  United Kingdom Government Impact Assessment, p.8. 

9  Linklaters The European Account Preservation Order – The Future of Freezing Injunctions, August 2011. 

10 Allen & Overy, New draft European Regulation on the freezing of bank accounts, July 2011. 
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