
Library Briefing 
 Library of the European Parliament 07/12/2011

 

Author: Piotr Bąkowski 
E-mail: Piotr.Bakowski@europarl.europa.eu Tel: 41131 

110251REV1 

Disclaimer and Copyright: This briefing is a summary of published information and does not necessarily represent the views of the author or the European Parliament. The document is 
exclusively addressed to the Members and staff of the European Parliament for their parliamentary work. Links to information sources within this document may be inaccessible from locations 
outside the European Parliament network. © European Union, 2011. All rights reserved.  http://www.library.ep.ec 

 

Detention conditions in the European Union
Sub-standard detention conditions in some EU 
Member States (MS) pose a threat to the 
functioning of judicial cooperation in criminal 
matters and raise fundamental rights issues. The 
Commission has been investigating paths for an 
EU response to the problem. 

Differences in detention conditions 
An unintended consequence of the free 
movement of persons is that more and more 
EU citizens are being detained in MS other 
than their own. MS differ considerably, not 
only in terms of the number of people 
incarcerated or the quality of prison facilities, 
but also in the average time spent in detention 
before trial. Lengthy pre-trial detention is a 
particularly delicate issue as it may entail the 
infringement of the right to liberty and hinder 
full enjoyment of the presumption of innocence. 

The problem of detention conditions in indivi-
dual European countries has been addressed 
by the Council of Europe (CoE). In 2006, it 
published a recommendation on the European 
Prison Rules, which are not, however, binding 
on CoE Members. 

Consequences for the EU 
The issue clearly falls under the competence of 
MS. However, differences in detention 
conditions impact on the trust MS have in each 
other's judicial systems. The mutual recog-
nition of judicial decisions in the EU, a corner-
stone of the Area of Freedom, Security and 
Justice, is based on such trust. Without it, a 
judicial authority in one Member State may be 
reluctant to execute a decision taken in 
another. The application of core judicial 
cooperation instruments – such as the 
European Arrest Warrant or the European 
Supervision Order – is thus compromised. 

Fundamental rights concerns 
The situation in some MS casts doubt on their 
compliance with the European Convention on 
Human Rights (ECHR) and the Charter of Fun-
damental Rights of the EU and in particular 
with Article 4 of the Charter (whose wording is 

identical to Article 3 ECHR). The two provisions 
stipulate that, "No one shall be subjected to 
torture or to inhuman or degrading treatment 
or punishment". In a recent judgment (case of 
Orchowski v. Poland), the European Court of 
Human Rights found – not for the first time – a 
violation of Article 3 ECHR on account of the 
conditions in which the applicant had been 
detained. In the same vein, surrenders on the 
basis of a European arrest warrant have been 
contested in national courts on the grounds of 
unacceptable detention conditions in the state 
to which the person would be sent. 

These considerations, as well as pressure from 
other EU institutions, led the Commission to 
publish in June 2011 a Green Paper on the 
application of EU criminal justice legislation in 
the field of detention, and open a public 
consultation on the topic.  

European Parliament's position 
The European Parliament has urged the Com-
mission on numerous occasions to take action 
on detention conditions. In its resolution on 
the Stockholm Programme, it called for the 
establishment of a common set of prisoners' 
rights in the EU, as well as setting minimum 
common standards for detention conditions. 
The latter call was reiterated in the February 
2011 Written Declaration on infringement of 
the fundamental rights of detainees in the EU. 

 
Figure 1: Prison population in selected Member 
States (Data from 2009/2010) 

Member 
State 

Occupancy 
level 

Pre-trial 
detainees 

Non-
national 
prisoners 

Belgium 118.9% 35% 41.1% 

Bulgaria 155.6% 10.4% 1.9% 

Cyprus 150.5% 38.4% 59.6% 

France 118.1% 27.7% 19.2% 

Germany 89.0% 15.5% 26.3% 

Italy 153% 43.6% 36.9% 

Poland 97.4%% 10.3% 0.7% 

Source: Commission Green Paper, COM(2011) 327, p. 14 
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