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SUMMARY Criminal law is primarily a 
national competence, although international 
cooperation has developed since the Second 
World War, in particular at UN and Council of 
Europe levels. 
During earlier stages of European integration, 
the European Communities required Member 
States (MS) only to adopt effective, dissuasive 
and proportionate sanctions for infringements 
of Community law.  
The situation changed after 1989, with the 
entry into force of the Maastricht Treaty. Under 
its third pillar, judicial cooperation in criminal 
matters became a matter of common interest 
for the MS and the EU. This common interest 
was strengthened some years later in the 
Amsterdam Treaty, with the policy to create 
the area of freedom, security and justice. 
Aimed at overcoming the shortcomings of the 
dual regime (first and third pillar), the Lisbon 
Treaty, complemented by the binding EU 
Charter, has shaped a multi-layered legal 
framework moving towards a common 
European criminal justice area. 
The perspective of a stronger criminal law 
strategy was defined recently in the Stockholm 
Programme (2010-2014), and in a subsequent 
European Commission communication 
outlining the definition of a European model in 
criminal law matters. 
In this field, the EP has played an important 
role in terms of strategic influence. Its work has 
contributed to increasing legitimacy and 
democratic accountability.  
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 International and national perspective 

 Institutional development 

 Legal basis for procedural and substan-
tive EU criminal law 

 Towards a European Criminal Justice 
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 Stockholm programme priorities 

International and national perspective 

An expression of national sovereignty 
Criminal law is still an essential expression of 
state sovereignty, through which the funda-
mental values of a given community are 
protected, and its citizens are ensured 
liberty and security. However in liberal 
democracies, criminal law cannot be an end 
in itself, indeed it is better to consider it in 
terms of "criminal sanctions". These can 
significantly affect the liberty and property 
of convicted persons, and are accompanied 
by moral and social stigma. This makes them 
of a qualitatively different nature to 
administrative penalties or a compensation 
mechanism under civil law. Therefore, 
without prejudice to the principle according 
to which criminal law is an expression of 
constitutional identity (as stated in the 
Lisbon judgment of the German 
Constitutional Court)1, the right to punish 
(jus puniendi) remains mainly a state 
prerogative.  

As criminal sanctions have to be the ultima 
ratio, strict criteria have been codified at 
international level notably in the 
jurisprudence of the European Court of 
Human Rights (so-called “Engel” Criteria) to 
avoid excessive criminalisation of minor 
offences. Moreover, several principles 
protecting the "individual" have been 
established at international level such as the 
right to a fair trial, the presumption of Im
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http://hudoc.echr.coe.int/sites/eng/Pages/search.aspx#{"documentcollectionid":["COMMITTEE","DECISIONS","COMMUNICATEDCASES","CLIN","ADVISORYOPINIONS","REPORTS","RESOLUTIONS"]}
http://hudoc.echr.coe.int/sites/eng/Pages/search.aspx#{"documentcollectionid":["COMMITTEE","DECISIONS","COMMUNICATEDCASES","CLIN","ADVISORYOPINIONS","REPORTS","RESOLUTIONS"]}
http://www.echr.coe.int/NR/rdonlyres/B4F32DE3-8D21-403C-87D6-22A2F0FC34B3/0/COURT_n1946214_v2_Key_caselaw_issues__Article_6__Notion_of__criminal__charge2.pdf
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innocence, the need for a subjective fault 
element (mens rea), and the principle of 
legality in criminal law according to which 
any punishment requires prior codification 
(and thus retroactive use of criminal law is 
prohibited). 

Crime is increasingly transnational 
With the acceleration of globalisation, crime 
is growing beyond national borders and it 
has become more and more necessary to 
overcome the substantial differences 
between national criminal law systems, for 
instance regarding types and levels of 
crimes and sanctions, and the classification 
of certain conduct as an administrative or 
criminal offence. Addressing the trans-
national dimension of crime grew in 
importance after the Second World War, 
leading to the adoption of several initiatives 
notably at United Nations (UN) and Council 
of Europe (CoE) level.  

At UN level, general treaties such as the 
Palermo Convention against transnational 
organised crime (2000) oblige states party to 
criminalise participation in an organised 
criminal group, corruption, laundering of 
the proceeds of crime, and the obstruction 
of justice, as well as smuggling and 
trafficking of human beings and small arms. 

At CoE level, several treaties and 
conventions aim to fight corruption, 
organised crime, cybercrime, money laun-
dering and terrorist financing, and other 
forms of financial and serious crime.  

Institutional development  

In the Communities' founding treaties no 
reference was made to Community 
competence in criminal matters, so that for 
decades it was up to Member States (MS) to 
decide if criminal sanctions in national law 
were required to implement EC legislation 
fully. 

However, in the early 1970s following a 
number of terrorist attacks in Europe (e.g. 
Italy, Spain, Germany, United Kingdom, 
Ireland and France) more concerted 

international police cooperation between 
MS become necessary. 

In 1975, the first informal framework for 
fighting crime and terrorism was established 
by the Rome European Council, which 
established the Trevi Group to bring 
together MS officials. Alongside these 
political commitments, the first binding 
international texts in criminal matters were 
negotiated in the framework of the Council 
of Europe, or outside but complementary to 
its Conventions. Cooperation among 
Community MS was framed in European 
Political Cooperation (EPC), which was 
included in the Single European Act of 1986.  

Around that time (1985-1990), several MS 
negotiated the Schengen Agreement and 
Convention, to abolish controls on their 
common borders. In this intergovernmental 
system, MS also established several 
supranational initiatives in the fields of 
mutual assistance, extradition and the 
mutual recognition of criminal judgments.  

Whilst this evolution took place outside the 
Community legal framework, in 1989 a 
seminal ruling of the Court of Justice ("Greek 
maize case", C-68/88) paved the way for a 
possible role of national criminal law as an 
implementing measure of EU legislation. In 
this case the Court considered that an MS 
was obliged to apply its criminal law to 
protect the Community budget in the same 
way as applied to national criminal offences. 
Moreover, it held that any national sanctions 
applicable to fraud on the budget had to be 
effective, proportionate and dissuasive.  

The “first generation” of EU criminal law 
measures 
The Maastricht Treaty created a legal basis 
within the Community “pillar” (Art. 280 TCE) 
to fight fraud against Community financial 
resources. From 1995 to 1997, the Council 
adopted the Convention on the protection 
of the European Communities’ financial 
interests and its accompanying protocols 
(PIF Convention) which established the first 
European harmonisation in criminal matters. 

http://www.uncjin.org/Documents/Conventions/dcatoc/final_documents_2/convention_eng.pdf
http://www.uncjin.org/Documents/Conventions/dcatoc/final_documents_2/convention_eng.pdf
http://aei.pitt.edu/1407/1/rome_dec_1975.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61988CJ0068:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61988CJ0068:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31995F1127(03):EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31995F1127(03):EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31995F1127(03):EN:NOT
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This framework was complemented by 
general measures in Community framework 
to fight against certain illegal activities 
particularly harmful to the legitimate 
economy, such as money laundering and 
corruption.  

Within the intergovernamental framework 
(third pillar) a number of conventions 
dealing with criminal law cooperation have 
been negotiated, although their ratification 
has been very difficult. 

After the Maastricht Treaty, the Council 
adopted under the third pillar the first 
generation2 of criminal law measures such 
as “joint actions” criminalising several 
activities in EU law. However the added 
value and the binding character of these 
“joint actions” has been questioned.  

In order to overcome the weaknesses of the 
Maastricht regime and to strengthen mutual 
trust between MS, the Amsterdam Treaty 
(1997) established the general objective of 
transforming the EU into an area of freedom, 
security and justice. The Schengen 
Agreement was integrated into the Treaty 
framework, and a legally binding basis for 
measures was created (with Framework 
Decisions) improving mutual recognition of 
national measures in criminal law.  

The “second” generation” of measures 
After the Amsterdam Treaty and the 
Tampere Programme (1999) a "second 
generation" of EU measures was adopted in 
the framework of the “third pillar” regime 
notably after 11 September 2001, by 
promoting mutual recognition (as was the 
case with the European Arrest Warrant) and 
by defining “euro-crimes” such as the 
Framework Decision harmonising national 
law on terrorism.  

The same legal activism also characterised 
the first pillar domain, notably in cases of 
violation of traditional Community policies 
linked with the creation of the internal 
market (former Art. 95 TCE, now Art. 114 
TFEU). However even after the entry into 
force of the Amsterdam Treaty, the Council 

considered that a third pillar measure 
defining the scope of criminal sanctions 
should remain an intergovernmental 
competence even when the activity to be 
criminalised fell in a domain of Community 
competence.  

Overcoming the dual regime 
However the “double track” approach 
created several problems at institutional 
level because of the different voting systems 
in Council (qualified majority for first pillar 
and unanimity for the third pillar) and 
because of the different role of the Court of 
Justice (fully competent for first-pillar 
measures but "quasi absent" for third-pillar 
measures).  

The way out of this “complex” situation was 
progressively mapped by judgments of the 
Court of Justice which brought closer the 
two regimes: on one side it “Communitised” 
some aspects of the third pillar and on the 
other it recognised the legitimacy of 
criminal sanctions in Community domains.  

The “Communitisation” of the third pillar 
took place with two seminal rulings. The first 
judgment, of February 2003 ("Gozütok and 
Brügge", C-187/01 and C-385/01), which 
enforced the principle of ne bis in idem, 
according to which a defendant should not 
be tried twice for the same offence, in the 
framework of the third pillar and made clear 
the need for mutual trust between MS.  

The second judgment ("Pupino", C-105/03), 
extended to framework decisions, adopted 
under the third-pillar regime, the same logic 
applicable to directives in the first pillar, by 
forcing national judges to interpret national 
law in compliance with Community law.  

On the other side the Court ruled that 
Community law could also impose criminal 
sanctions at least as extrema ratio insofar as 
the principle of effectiveness so required. 
The case was raised by the Commission, 
supported by the Parliament, asking the 
Court to annul Council Framework Decision 
2003/80/JHA which the Council had 
substituted for the Commission's proposed 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32002F0584:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2002:164:0003:0003:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2002:164:0003:0003:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62001CJ0187:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62001CJ0187:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62003CJ0105:EN:NOT
http://europa.eu/legislation_summaries/other/l33120_en.htm
http://europa.eu/legislation_summaries/other/l33120_en.htm
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directive on the protection of the 
environment through criminal law. 

The “third generation” of measures  
The dualism still present after the 
Amsterdam Treaty has been removed by the 
Lisbon Treaty, which merged the first and 
third pillars in the single legal personality of 
the European Union. Moreover, the EU 
approach has to comply with fundamental 
rights, with reference to the Charter of 
Fundamental Rights of the EU, which has 
become a binding text.  

This new form of generalised EU compet-
ence in criminal matters must be imple-
mented in respect of national legal orders as 
well as MS' constitutional identities (Article 
4(3) TEU, and Articles 67 and 72 TFEU).  

In order to avoid potential excessive EU 
intervention, an "emergency brake" can be 
activated by an MS, during the legislative 
procedure (Articles 82(3) and 83(3) TFEU), if 
the proposal at stake would affect 
fundamental aspects of a national criminal 
justice system. The emergency brake 
procedure reassures MS that the national 
sovereignty of their criminal law will not be 
threatened, but it does not prevent other 
MS from going further on the same 
legislative measure, if at least nine of them 
wish to do so in the framework of enhanced 
cooperation (the "accelerator" procedure, 
Article 82(3) and 83(3) TFEU). 

Legal basis for procedural and 
substantive EU criminal law 

Procedural criminal law: Art. 82 TFEU 
According to Article 82(1) TFEU the EP and 
the Council may establish minimum rules to 
the extent, necessary to facilitate mutual 
recognition of judgments and judicial 
decisions, and police and judicial 
cooperation in criminal matters with a cross-
border dimension. Such rules shall take into 
account differences between legal traditions 
and systems of MS. 

The provision sets out a list of areas within 
EU competence, such as the mutual 

admissibility of evidence between MS, rights 
of individuals in criminal procedure and 
provisions regarding the rights of victims.  

Furthermore, the article contains a 'general 
clause' in Article 82(2)(d) which states that 
any other specific aspect of criminal 
procedure which the Council has identified 
in advance by unanimous decision would be 
open to future approximation. The adoption 
of “minimum rules” does not prevent MS 
from maintaining or introducing a higher 
level of protection for individuals. 

Substantive criminal law: Art. 83 TFEU 
Article 83(1) TFEU stipulates that the 
Parliament and Council may establish 
minimum rules concerning the definition of 
criminal law offences and sanctions in the 
area of particularly serious crime with a 
cross-border dimension.  

Thereafter, this provision sets out a list of 
crimes (the so-called "euro-crimes") which 
builds on the list of crimes set out in the 
Amsterdam Treaty under the third pillar 
regime (such as terrorism, organised crime 
and money laundering). The Council, acting 
unanimously with EP consent, may add to 
the list other areas of crime which meet the 
cross-border and seriousness criteria.  

Art. 82(2) includes an important innovation, 
stating that the harmonisation of criminal 
sanctions is possible if that proves essential 
to ensure effective implementation of an EU 
policy in an area which has already been 
subject to harmonisation measures. This 
represents to a large extent a codification of 
the judgment in Case C-176/03 which 
recognised that the EU legislator could 
establish criminal sanctions for violation of 
traditional internal market-related policies.  

Towards a European Criminal Justice 
Area? 

The post-Lisbon Treaty situation is 
characterised by a multi-layered legal 
framework for criminal law, bringing 
together, not only the legislation, but also 
case law at European and national level. 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62003J0176:EN:HTML
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62003J0176:EN:HTML
http://curia.europa.eu/juris/liste.jsf?language=en&num=C-176/03
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Even if the EU is still far from shaping its own 
model, the European Council has defined a 
five-year road-map to achieve this objective 
in the form of the Stockholm programme.  

The Commission is also reviewing all the 
existing third-pillar measures in the light of 
the Lisbon Treaty. Moreover, in that context, 
it has adopted a communication “Towards 
an EU Criminal Policy: Ensuring the effective 
implementation of EU policies through 
criminal law” COM(2011) 573, which underli-
nes that criminal law must stick notably to 
the following principles : 

 Necessity and proportionality - criminal 
law as means of last resort (ultima ratio), 
and as required by Art. 49 of the Charter 
of Fundamental Rights the severity of the 
penalty must not be disproportionate to 
the criminal offence; 

 Minimum rules should be foreseen (as 
Art. 83 rules out full harmonisation). At 
the same time, the principle of legal 
certainty requires that conduct con-
sidered criminal must be defined clearly. 

As for the policy areas to be addressed, the 
Stockholm Programme in defining the 
priorities for the area of freedom, security 
and justice in 2010-2014, has proposed to 
focus in particular on: 

 the protection of the licit economy by 
preventing and combating financial 
crime (such as market manipulation, 
insider trading or fraud affecting financial 
interests of the European Union); 

 the rights of the individual (defendant or 
victim); and 

 the external dimension of EU criminal 
law, through concluding international 
agreements. 

Stockholm programme priorities 

Protection of the licit economy 
On 20 September 2011 the Commission 
proposed3 for the first time4 a Directive 
founded on the legal basis of Article 83(2) 
TFEU, to establish EU-wide rules for 

minimum criminal sanctions for insider 
dealing and market manipulation 
(2011/0297(COD). This proposal will close 
loopholes arising from MS' divergent 
definition of this kind of crime. 

On 12 March 2012, the Commission 
proposed new rules for more effective and 
widespread confiscation of funds and other 
property acquired through crime 
(2012/0036(COD). This will allow MS to 
confiscate assets that have been transferred 
to third parties. It will make it easier to 
confiscate criminal assets even when the 
suspect has fled, and will ensure that 
competent authorities can temporarily 
freeze assets that risk disappearing if no 
action is taken. 

The Commission proposed a Directive on 11 
July 2012, to replace the Convention for the 
protection of the EU's financial interests 
(2012/0193(COD) by providing common 
definitions of offences against the EU 
budget as fraud or the misuse of public 
procurement procedures.  

Strengthening the rights of the individual 

The Lisbon Treaty has strengthened not only 
the principle of legality, but also the 
principle of democracy5 and brought 
stronger protection of individual’s rights.  

This is confirmed by the adoption of new 
legislation in order to protect procedural 
rights such as: 

 the Directives on Right to information in 
criminal proceedings (2010/0215 (COD) 
and Rights to interpretation and 
translation in criminal proceedings 
(2010/0801 (COD),  

 the European protection order 
(2010/0802 (COD)) as well as  

 the proposal on the minimum standards 
for rights, and support and protection of 
victims of crime (2011/0129 (COD).  

Other proposals under negotiation are the 
European Investigation Order (2010/0817 
(COD) or the proposal on the right to access 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2010:115:0001:0038:en:PDF
http://ec.europa.eu/justice/criminal/files/act_en.pdf
http://ec.europa.eu/justice/criminal/files/act_en.pdf
http://ec.europa.eu/justice/criminal/files/act_en.pdf
http://ec.europa.eu/justice/criminal/files/act_en.pdf
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2011/0297(COD)
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2012/0036(COD)
http://ec.europa.eu/justice/criminal/files/com_2012_363_en.pdf
http://ec.europa.eu/justice/criminal/files/com_2012_363_en.pdf
http://ec.europa.eu/justice/criminal/files/com_2012_363_en.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2010:0392:FIN:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2010:0392:FIN:EN:PDF
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?id=584048
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?id=584048
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?id=584048
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?id=584049
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?id=584049
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2011/0129(COD)&l=en
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2011/0129(COD)&l=en
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2011/0129(COD)&l=en
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2010/0817(COD)
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2010/0817(COD)
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2010/0817(COD)
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?id=592050
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a lawyer 2011/0154 (COD) strengthening 
the same objective. 

Such emphasis on fundamental rights does 
not prevent the EU legislature from 
adopting tougher sanctions in case of 
hideous crimes, such as the Trafficking of 
Human Beings 2010/0065 (COD) as well as 
the Sexual abuse and sexual exploitation of 
children and child pornography 2010/0064 
(COD). 

E-mail: francesca.ferraro@europarl.europa.eu Tel: 44619 Page  6 of 6 
 

Strengthening the external dimension of 
EU criminal law 

The Lisbon Treaty strengthened the legal 
basis for the conclusion of international 
agreements, such as the EU-USA agreement 
on the processing and transfer of financial 
messaging data (Terrorist Finance Tracking 
Program) (2010/0178(NLE) – the first version 
of which was rejected by the EP – and on 
transfer of Passenger Name Record (PNR) 
(2009/0187(NLE) as well as the EU-Japan 

Agreement on mutual legal assistance in 
Criminal law (2009/0188 (NLE). In the same 
framework it is worth recalling that the EP 
withheld its consent on the ACTA inter-
national agreement (2011/0167(NLE), in 
particular because of the inclusion of 
criminal sanctions for violation of intellec-
tual property rights which it considered 
neither clearly defined nor proportionate.  

Disclaimer and Copyright 

This briefing is a summary of published information and 
does not necessarily represent the views of the author or 
the European Parliament. The document is exclusively 
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Endnotes 
 

1 The impact of criminal law on constitutional identity was raised by the German Constitutional Court in its ruling on the Lisbon 
Treaty of 30 June 2009 (BVerfG, 2 BvE 2/08). See points 249, 253 and 355-366 in particular. An English translation is available 
on the BVerfG website. 

2  See the contribution of V. Mitsilegas, The third wave of third pillar law: which direction for EU criminal justice?, in European 
Law Review vol. 34, pp 523-560. 

3  See also UK House of Commons European Scrutiny Committee's view on Commission Communication, 20 September 2011. 
4  To be noted that this proposal was amended on 25 July – COM(2012) 420 - to include manipulation of benchmarks, such as 

Libor.  
5  On this issue see particularly: L Gröning, A Criminal Justice System or a System Deficit? Notes on the System Structure of the 

EU Criminal Law / European Journal of Crime, Criminal Law and Criminal Justice 18 (2010) pp. 115-137.  
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