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SUMMARY For the first time, the European 
Commission has proposed a draft Regulation 
covering international public-procurement 
policy.  It is considered controversial. 
The Commission (EC) proposes that it would 
be able to investigate whether countries 
discriminate against the EU in public 
procurement tenders, or it would act when 
Member State (MS) contracting authorities 
propose to reject international tenders. In both 
cases, the EC would aim to negotiate an 
opening of the target countries’ public 
procurement (PP) market, if the results of its 
investigation show no “substantial reciprocity” 
i.e. lack of comparable treatment of EU 
suppliers. Only if this is unsuccessful would PP 
contracts in specific industry sectors be 
blocked to the third country or a financial 
penalty levied. Sanctions would be 
proportionate. 
Support for the proposal comes from those 
who believe that the EU is naïve and it should 
have a mechanism to ensure that its producers 
obtain fair treatment and more contracts. 
Similar numbers oppose the proposal, citing 
protectionism. They want to continue an open, 
free trade system which should deliver ‘best 
value for money’ and favour the consumer.  
The existing international Government 
Procurement Agreement restricts access to the 
procurement markets of its 42 members 
(including the EU27). Many other countries 
have laws which oblige national purchasing 
only and hidden barriers to obtaining 
contracts are common. These support the 
statement that most PP is local. 

In this briefing: 

 Context 

 Existing policy and data 

 Proposed Regulation 

 Reactions to proposals 

 Main references 

Context 

Public procurement concerns how authorities 
spend public money on goods (e.g. 
information technology equipment), works 
(e.g. building a hospital or a road) or services 
(e.g. treating drinking water). It represents 
15% to 20% of GDP in developed countries. 

The EU has an open, free-trade economy, 
with PP markets largely open. Many 
countries, including most of the EU's major 
trading partners, have more 
restrictive PP practices. The 
economic crisis has added 
protectionist pressure and EU 
firms face Buy America, Buy 
Brazil and Buy China policies 
and domestic preferences in 
Turkey, Russia and certain 
states in Australia. 

Most PP is via local (national) purchases.  

Existing policy and data 

Government Procurement Agreement (GPA) 
The World Trade Organisation’s GPA is the 
most important international agreement for 
PP. It is a framework of rights and 
obligations, in which members commit 
themselves to enhance transparency and 
avoid discrimination against foreign 
products, services and suppliers.  

In operation from January 1996, there are 
now 42 GPA members. The main ones are: 
Canada, the EU (all 27 MS), Hong Kong, 

PP markets 
2009 € billion

EU 2 088 

USA 1 077 

China 700 

Japan 565 
Source: EC
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http://www.investopedia.com/terms/g/gdp.asp#axzz1u05dOKxK
http://www.wto.org/english/tratop_e/gproc_e/gp_gpa_e.htm


Library Briefing EU international public procurement policy 
 

Author: Christopher Needham 120295REV1 
E-mail: Christopher.Needham@europarl.europa.eu Tel: 32850 Page 2 of 5 
 

Israel, Japan, Korea, 
Norway, Singapore, 
Switzerland, Taiwan 
and the USA. 

Each GPA member 
specifies: 
 The government 

organisations in 
their country 
which will apply it. 

 What may be 
tendered for. 
Certain purchases 
are excluded, e.g. national security, war 
materials.  

 Minimum contract tender thresholds by 
type of tender (e.g. construction, US$5 
million). 

Despite the GPA structure being updated in 
December 2011, its limited scope means it 
still does not reflect the EU's wish for an 
ambitious opening of international PP 
markets. 

EU 
Two 2004 directives set out specific 
procedures to try and ensure transparency, 
fairness of competition and an outcome of 
best value for money for PP in the single 
market. They include compulsory 
international competitive tendering in this, 
one of the last areas awaiting trade 
liberalisation, for contracts over agreed (EU 
and international) thresholds in some 
sectors.  

However, the directives do not provide a 
general framework for dealing with bids 
containing non-EU goods and services. In 

this respect, the EU is including a chapter on 
PP in newly negotiated free trade 
agreements. 

The EU's markets are open, whatever the 
status of a third country's market, except in 
two specific cases: 
 The Defence Procurement Directive 

confirms that MS decide whether to 
accept bids from third countries or not. 

 The Utilities Directive contains 
provisions (rarely used) allowing 
contracting entities in the water, energy, 
transport and postal services sectors to 
reject foreign goods in tender 
procedures or prefer EU tenders in 
equivalent offers, where not covered by 
any EU international commitments.  

World PP market data 
GPA members have agreed to open varying 
amounts of their PP markets based on 
defined thresholds of contract value (see 
table above). 

However, major economies with PP of 30% 
to 50% of GDP like the BRICs (Brazil, China, 
India and Russia) are not GPA signatories. 

BRIC public contracts are 
generally not open to 
European companies:  
 The 2003 Chinese 

Government Procurement 
Law has ‘buy Chinese’ 
clauses. It was 
reinforced by two 
decrees in 2007 with 
implementation controls 

% of 2010 
GDP 

International PP tenders and GPA members’ possible participation 

 
PP 

potential*
For GPA 

members Access Figures in € billion

EU  420 352 84%
Defined by 1994 GPA. €420 billion (3% EU 
GDP / approx. 15 000 tenders) advertised in 
OJ in 2010.   

US 556 178 32% 2007 figures. “Buy American” laws cover a 
significant share of US PP.  

Japan 96 27 28% 2007 figures. Overseas companies bid on less 
than 3% of public contracts.  

Canada N/a N/a 16% N/a = not available.  

* PP tenders above agreed EU and international thresholds.  
Source: EC

Source: Eurostat. EU Public procurement 

http://europa.eu/rapid/pressReleasesAction.do?reference=IP/11/1556
http://ec.europa.eu/trade/creating-opportunities/bilateral-relations/agreements/index_en.htm
http://ec.europa.eu/trade/creating-opportunities/bilateral-relations/agreements/index_en.htm
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:216:0076:0136:en:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2004:134:0001:0113:EN:PDF
http://publications.europa.eu/official/chapter2_en.htm
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to ensure stricter application in 
subsequent years. In 2009, China had a 
net balance of trade with the EU of €127 
billion in its favour. 

to ensure stricter application in 
subsequent years. In 2009, China had a 
net balance of trade with the EU of €127 
billion in its favour. 

 Russia adopted ‘buy Russian’ measures 
in 2009. Furthermore, a 2008 decree 
restricts access to PP contracts, giving 
preference to local products which are 
up to 15% more expensive.  

 Russia adopted ‘buy Russian’ measures 
in 2009. Furthermore, a 2008 decree 
restricts access to PP contracts, giving 
preference to local products which are 
up to 15% more expensive.  

By EC estimates, more than half the world's 
procurement market is closed due to 
protectionist measures. This restricts EU 
businesses, which are competitive in PP 
sectors such as construction, public 
transport, medical devices, power 
generation and pharmaceuticals. 

By EC estimates, more than half the world's 
procurement market is closed due to 
protectionist measures. This restricts EU 
businesses, which are competitive in PP 
sectors such as construction, public 
transport, medical devices, power 
generation and pharmaceuticals. 

Public bodies in the EU spend €2 trillion 
annually (about 19% of GDP) on PP, with 30 
million jobs linked. Some 7% of all contracts 
(61% of the whole EU PP market) have a 
value above €5 million. An estimated €10 
billion of EU exports (0.08% of EU GDP) are 
into global procurement markets.  

Public bodies in the EU spend €2 trillion 
annually (about 19% of GDP) on PP, with 30 
million jobs linked. Some 7% of all contracts 
(61% of the whole EU PP market) have a 
value above €5 million. An estimated €10 
billion of EU exports (0.08% of EU GDP) are 
into global procurement markets.  

The Commission has identified that, 
between 2007 and 2009, an average of 1.6% 
of procurement contracts (3.5% by value of 
all contracts awarded) were won by 
companies domiciled in another MS.  

The Commission has identified that, 
between 2007 and 2009, an average of 1.6% 
of procurement contracts (3.5% by value of 
all contracts awarded) were won by 
companies domiciled in another MS.  

Proposed Regulation 

The October 2011 European Council called 
for a Commission proposal to open up 
public procurement amongst the world’s 
largest economies, whilst asserting 
reciprocity.  

This is reflected in the EC’s 
March 2012 proposed 
Regulation: a set of rules 
for the external dimension 
of PP. It covers: 
 Goods and services 

access to the EU's PP 
market by non-EU 
companies.  

 A means for the EC to 
negotiate with non-EU 
countries to open their 

procurement markets to EU companies. 

The goal is to bring the Regulation into 
effect by the latter half of 2013, after 
approval by the EP and a qualified majority 
of EU governments. 

Principal articles 
Article 6 says that MS' contracting 
authorities will be able to propose rejection 
of tenders: 
 Above €5 million, and 
 Containing more than 50% of goods or 

services not subject to the EU's 
international (GPA or bilateral deals) 
procurement commitments. Thus, 
existing international commitments 
would be unaffected by the Regulation. 

The authority must notify the Commission, 
which will have two months (with a possible 
two-month extension) to approve the 
rejection. The EC estimates that it will 
receive a maximum of 35-45 such notices 
each year. Below the €5 million threshold 
there can be no action. 

An EC decision on rejection or not will 
depend on whether substantial reciprocity 
exists in market opening between the EU 
and the country from which the goods 
and/or services originate.  

Substantial reciprocity test 
How much a third country’s PP laws ensure 
international standards of transparency and, 
along with its PP entities, avoid 
discrimination against EU goods, services 
and businesses. 

Where serious and 
persistent discrimination 
is determined to 
exist, the EC would 
be able to take 
proportionate and 
targeted measures 
(articles 8 to 10): 
 Block public 

contracts in the 
industry sector 
concerned to 

Barriers to tender success 
‘Normal’ barriers are the cost of the bid process 
and lack of local country language and 
experience. 
Hidden barriers include complex and non-
transparent calls for tender. Also very common 
are excessive local content requirements and 
offsets (creation of additional national value). 
Obligatory technology transfers – information 
without the development cost – are 
considered to have helped the Korean nuclear 
and Chinese wind energy sectors. 

http://www.consilium.europa.eu/uedocs/cms_Data/docs/pressdata/en/ec/125496.pdf
http://trade.ec.europa.eu/doclib/docs/2012/march/tradoc_149243.pdf
http://lexicon.ft.com/Term?term=local-content
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entities from the third country in 
all 27 MS, or 

  Impose a price penalty 
determined by the Commission. 

However, these actions would only 
be carried out, if, following the EC's 
negative conclusions, it were not 
able to successfully negotiate the 
opening up of a fair market.  

Also, the EC could, on its own 
initiative or upon request, conduct 
investigations into the existence of 
restrictive procurement practices. If 
confirmed, the EC would act as 
above (negotiate and sanction if 
necessary). 

The draft regulation includes 
measures to increase transparency 
on very low bids from non-EU 
countries. In such cases, where the 
price offered appears to be too 
good to be true, other tenderers 
should be informed of the reasons 
for the low cost. 

Reactions to proposals 

For 
The proposal states its aim is to 
strike a fair balance, creating a 
pragmatic system to open closed 
markets. Sponsored by the single 
market and trade Commissioners, it 
reportedly divided the Commission, 
with President Barroso’s vote decisive. 
Indeed, the EC had left this issue to the side 
for some time because of serious political 
differences as to what action to take to 
secure fairer access. 

Outgoing French President Sarkozy had 
been asking for action on reciprocity, saying 
that he agrees with free trade, but not with 
unfair competition. In election campaigning 
he called for a Buy European Act, whereby a 
percentage of European PP contracts is 
reserved for European companies. A study 
produced for the French government 
(“Ending Unfair Globalisation”) highlights 

the fact that EU technical 
standards and safety 
norms do not apply 
elsewhere and often are 
not checked on imported 
goods, which might be 
purchased under PP. 

Similar criticism of the 
EU's ‘naïve’ position has 
come from other MS and 
from within the EP, which 
in 2010 and 2011 in 
separate resolutions 
mentioned reciprocity, 
proportionality and 
targeted restrictions. 

 The proposal also 
responds to complaints 
from European industry 
that it faces unfair 
competition from foreign 
companies in the EU 
market. 

A July 2011 opinion from 
the European Economic 
and Social Committee), 
said that the EU must 
improve access to 
outside public markets, 
given the unbalanced 
openness of the EU, in 
order to obtain a level 
playing field and 
reciprocity for businesses. 

The EC notes that, in its contacts while 
preparing the proposal, about 65% of 
stakeholders supported a legislative 
initiative, while the rest prefer a non-
legislative approach:  
 Two-thirds of contracting entities and 

government authorities (including from 
third countries) prefer non-legislative. 

 For businesses and other stakeholders 
some 75 % are in favour of legislation. 

Overall the proposal could be considered to 
present one clear, non-extreme EU position 
to counter-balance more extreme views. 

Spending on works, goods & services 
2010 € billion % GDP 

Germany 478.7 19.3 

UK 389.8 23.0 

France 364.7 18.9 

Italy 252.5 16.3 

Netherlands 180.3 30.6 

Spain 171.0 16.1 

Poland 72.6 20.5 

Sweden 68.8 19.8 

Austria 65.8 23.0 

Belgium 59.2 16.8 

Denmark 41.2 17.6 

Czech Rep. 37.5 25.9 

Portugal 36.2 21.0 

Finland 34.9 19.4 

Romania 32.6 26.7 

Ireland 25.0 16.0 

Greece 24.9 10.8 

Hungary 22.5 22.9 

Slovakia 15.6 23.7 

Bulgaria 6.6 18 4 

Luxembourg 6.4 15.4 

Slovenia 6.2 17.4 

Lithuania 4.9 18.1 

Latvia 3.6 20.0 

Estonia 2.8 19.4 

Cyprus 1.8 10.5 

Malta 0.8 13.6 

Total EU 27 2 407.0 19.7 
 Source: EC

http://www.nytimes.com/2012/04/03/business/global/conundrum-for-europe-fair-versus-free-trade.html
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P7-TA-2010-173
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&reference=P7-TA-2011-0233&language=EN
http://www.eesc.europa.eu/?i=portal.en.int-opinions.15914
http://www.eesc.europa.eu/?i=portal.en.int-opinions.15914
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Against Against 
Several Commissioners had expressed their 
opposition to the reciprocity proposal. 
Further, the Commission's legal service is 
said to be opposed to the idea, while the 
Commission's Impact Assessment Board 
“could not give a positive opinion”.  

Several Commissioners had expressed their 
opposition to the reciprocity proposal. 
Further, the Commission's legal service is 
said to be opposed to the idea, while the 
Commission's Impact Assessment Board 
“could not give a positive opinion”.  
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Among MS, Germany is strongly opposed, 
possibly because as a major exporter. It 
could lose much from a trade war. It has said 
that although it wishes to strengthen the 
EU's position regarding third countries, 
doing it this way is not acceptable as it 
appears protectionist, which may lead to 
retaliatory measures. Germany – and others 
– also say that cost-effective purchasing is 
the major aim and restricting competition 
will neither ensure this nor encourage 
competitiveness. The extra bureaucratic 
burden and lack of recognition of global 
supply chains are also mentioned. 

The standard economic view is that free 
trade promotes productivity and will save 
public money though more competitive 
bids. This has been countered by the need 
for growth in MS, which awarding contracts 
to EU producers should bring. If this 

happens, however, producers will be put 
before consumers and taxpayers.  

China – expected to be a prime target along 
with the US and Japan – has reacted by 
saying that the regulation will not lead it to 
amend its proposal conditions to join the 
GPA.  

The 50% foreign content threshold enabling 
rejection also means that countries could 
exclude bids that have a large share of 
(other MS) European content. This can be 
seen as a threat to a part the EU’s single 
market. 

Main references 

1. Public Procurement and International Trade, 
R. Bendini, DG Expo, January 2012.  

2. PP website, DG Trade, EC. 
3. PP website, DG Internal Market, EC. 
4. EU business access to third countries' PP 

markets, EC, 2009.  
5. Frequently asked questions re. PP and EC 

proposal, DG Trade, EC.  
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Objectives of PP 

Governments often control it: 
 To ensure domestic industrial and trade 

policy and encourage ‘national champion’ 
producers. 

 For foreign political and exporting 
objectives. 

However, an OECD study says that the main 
aim of an effective procurement policy should 
be to obtain the best value for money. 
Distorted procedures may have a negative 
(longer term) effect on national economies 
through weakened governance, corruption 
and poor effects on other branches of the 
public administration.  
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