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SUMMARY Practically every day, new 
devices, platforms and providers for accessing, 
downloading, streaming and creating internet 
content emerge around the world. But the 
copyrights, which protect a large part of that 
content, are mostly governed on a national 
basis. 
Private users are lost in the maze of different 
rules and restrictions and have difficulty in 
accessing and using content in a legal 
manner. In addition, unlicensed sites conti-
nually emerge, with content just a click away.  
Attempts have been made by the US with their 
"fair use" doctrine and by the EU with the 
Copyright Directive, to provide exceptions for 
private users.  
But many issues including usage restrictions, 
data protection and up-to-date remuneration 
systems for authors have yet to be resolved. 
Policy-makers and stakeholders promote 
different solutions, such as a legal regime with 
more flexibility for private use or a global 
database for music works, or different kinds of 
subscription models, some of which have 
already proven successful.  
The EU is in favour of global solutions and 
wants to facilitate consumer access.  
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Context 

With the introduction of tablets and smart 
phones, the range of online content and its 
use has grown rapidly. It is possible to 
access the internet, read books, news, watch 
films and listen to music either by 
downloading or by streaming the content. 
Numerous platforms offer services for one-
off fees or subscription, but a lot of content 
can also be accessed or downloaded "for 
free". It is also easy for private users to create 
their own blog or website and to post 
content on social networks. 

The opportunities appear endless; however, 
very few users are able to navigate through 
the maze of copyright, usage rights and 
access limitations. Many users are simply not 
aware of potential limitations on their use of 
content, or that their behaviour may be 
monitored when they use on-line content.  
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The use of legal and illegal online resources 
is growing. Various studies come to different 
conclusions, and it is unclear to what extent 
the decline in sales of physical copies of 
recorded music is due to the use of 
unlicensed sites1 and (illegal) file sharing2, 
and how much to changing patterns in 
music consumption3 and increasing sales of 
digital content4. In any case, the wide range 
of devices and means to access and 
exchange content which are currently on 
the market indicate a shift in the culture of 
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online use. This continually raises new 
questions for consumers, content providers 
and legislators alike. 

Legal framework 

Copyright protects the form of expression of 
ideas, and may cover all kinds of artistic 
creations. But while the internet is used 
globally, copyright is still mostly governed 
on a national basis.  

International minimum standards for 
copyright were set by the Berne Convention, 
first signed in 1886. In 1996, the WIPO 
Copyright Treaty was signed. It addressed 
copyright in computer programs and 
databases, and furthermore, transmission 
over the internet via on-demand and 
interactive communication through the 
internet. In the same year, the Agreement 
on Trade Related Aspects of Intellectual 
Property Rights (TRIPS) set minimum stan-
dards for the enforcement of copyrights.  

In the EU, the 2001 EU Copyright Directive 
(2001/29/EC) implemented certain obliga-
tions from the WIPO Copyright Treaty and 
the 1996 WIPO Performances and Phono-
grams Treaty into EU law. The Enforcement 
of IP rights is covered by the 2004 IP 
Enforcement Directive (2004/48/EC).  

Legislators around the globe continue to 
have difficulty in keeping pace with the 
growing number of ways of using online 
content. For example, a user may compile a 
presentation by copying images and graphs 
from different websites and then publish it 
online with background music. Such user-
generated content raises new issues, 
ranging from the requirement of originality, 
to the problem of multiple ownership of 
rights, the exercise of exclusive rights, the 
applicability of limitations on rights, and the 
recognition of moral rights.  

Many such examples raise questions of how 
to deal with private users on the internet. 
The US Fair Use approach provides for 
various purposes in which the reproduction 
of a particular work may be considered fair. 

The EU Copyright Directive provides in 
Article 5 for exceptions and limitations 
which have to fulfil a three-step test, under 
which exceptions or limitations (1) shall only 
be applied in certain special cases which, (2) 
do not conflict with normal exploitation of 
the work and, (3) do not prejudice the 
legitimate interests of the rights-holder. The 
EU system of defined exceptions is often 
criticised for lacking flexibility, whereas the 
US rule of fair use is criticised for its lack of 
predictability.  

The main difference between the US and the 
EU is said to be their different interpretation 
of the copyright system. While EU Member 
States are considered as droit d'auteur 
jurisdictions, treating the protection of 
authors' rights as a matter of fairness, the US 
justifies its copyright system from a 
utilitarian point of view, "to promote the 
progress of science and useful arts". For the 
former, limitations to copyright must remain 
exceptions while for the latter, fair uses 
which are in line with its main goals can be 
more easily accepted. 

Consumer concerns 

Restricting the use of items purchased 
Purchasers of online content often face 
problems as soon as they want to copy the 
content or transfer it to another device. 
Many providers install digital rights 
management (DRM) systems in their files to 
secure the copyright. DRM imposes specific 
formats on content files, meaning that 
providers of integrated systems, such as 
online stores for music tracks and music 
players, use only given formats, therefore 
keeping users in a closed system. DRM can 
even limit the use5 of a purchased item on 
the initial device, e.g. the number of copies 
or downloads of a specific file. 

It is debatable whether it is legitimate in 
such situations for the purchaser to 
circumvent this copyright protection by 
format shifting (changing the format of the 
file with a computer program). Format 
shifting for interoperability purposes is part 

http://www.wipo.int/freepublications/en/intproperty/909/wipo_pub_909.html
http://www.wipo.int/treaties/en/ip/berne/summary_berne.html
http://www.wipo.int/treaties/en/ip/wct/summary_wct.html
http://www.wipo.int/treaties/en/ip/wct/summary_wct.html
http://www.wto.org/english/tratop_e/trips_e/t_agm0_e.htm
http://www.wto.org/english/tratop_e/trips_e/t_agm0_e.htm
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32001L0029:EN:HTML
http://www.wipo.int/treaties/en/ip/wppt/trtdocs_wo034.html
http://www.wipo.int/treaties/en/ip/wppt/trtdocs_wo034.html
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32004L0048R(01):EN:HTML
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32004L0048R(01):EN:HTML
http://www.ivir.nl/publications/helberger/User_created_content.pdf
http://www.ivir.nl/publications/helberger/User_created_content.pdf
http://www.copyright.gov/title17/circ92.pdf#page=34
http://pages.citebite.com/a5l1l4xqedq
http://www.ivir.nl/publications/hugenholtz/Fair Use Report PUB.pdf#page=7
http://www.ivir.nl/publications/hugenholtz/Fair Use Report PUB.pdf#page=7
http://pages.citebite.com/i1t0n8e4wgjw
http://pages.citebite.com/i1t0n8e4wgjw
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of so-called private copying, which can take 
all kinds of forms6, including back-up copies, 
passing copies to family and friends or 
online distribution of content amongst 
friends. The EU Copyright Directive provides 
some room for a potential exception for 
private copying, and EU Member States 
have implemented or are currently asses-
sing7 certain exceptions for their regimes. 

Copyright and data protection 
Another concern is the balance between 
copyright and data protection, both 
enshrined in the EU Charter of Fundamental 
Rights. DRM tools such as cookies can be 
used by providers to mo-
nitor consumers' beha-
viour. Some DRM systems 
may communicate infor-
mation to third parties, 
e.g. internet advertising 
companies. In 2009, the 
EU Directive on privacy 
and electronic communi-
cations was amended by 
the so-called EU Cookies 
Directive, requiring con-
sumers' consent for the 
use of cookies8 and simi-
lar technologies. 

File sharing via social 
networks is considered a threat to copyright 
owners but it is also questioned how far 
data controls can go. In a recent judgment, 
the Court of Justice of the EU ruled that an 
injunction of a national court requiring a 
service provider hosting a social network to 
install a general filtering system monitoring 
all its users went too far. The Court stated 
that a fair balance has to be struck between 
the right to intellectual property, on the one 
hand, and the freedom to conduct business, 
the right to protection of personal data and 
the freedom to receive or impart 
information, on the other.  

What about the authors? 

While less well-known authors are happy to 
get publicity through (illegal) downloads, 

more established authors want to receive 
reasonable remuneration for their works, 
and see online piracy as a threat. Large-scale 
commercial exploitation of protected works 
by online pirates deprives authors of reve-
nue.  

But there is also a large group of users who 
access illegal download platforms for private 
use only. Prosecuting them entails 
significant legal and administrative costs, 
and the authors themselves may not be 
rewarded in the end. Therefore, there is 
much debate as to whether legal 
protections should be further strengthened 

or whether other more 
user- and author-friendly 
solutions can be found. 

Recent initiatives 

There are no real 
common principles for 
users because each 
country has its own 
rules, with content platf-
orms varying from Mem-
ber State to Member 
State. New models are 
emerging on a daily 
basis. Scholars propose a 
fair-use system of limi-

tations and exceptions that provide a level 
of security and fairness with sufficient 
flexibility, e.g. the European Copyright Code.  

Another proposal is the global admini-
stration of repertoires of online content in a 
one-stop shop. In 2010, a global repertoire 
database9 was launched by the EU, together 
with publishers and collecting societies with 
the intention to merge the information 
hosted by different collecting societies 
relating to ownership, control or 
administration of musical works. On a global 
level, a parallel initiative, the International 
Music Registry has been set up, intended to 
be administered by the WIPO.  

A further step would be a model which 
permits the sharing of an end-user's own 

Subscription services are growing. Custo-
mers usually pay a fixed monthly fee to 
access a certain amount of content. More 
and more providers offer solutions which 
can be used on different devices.  

Worldwide Online Music End-User 
Spending by Type of Service (in Mio 
USD) 

 2011 2012 2015 

Subscription 
Services 

532.1 808.9 2,218.4 

Download 
Services 

3,629.8 3,847.4 4,050.3 

Source: Gartner (October 2011) 

http://pages.citebite.com/e5r2j2ioxju
http://pages.citebite.com/w5e1x7nnhaw
http://pages.citebite.com/v5a1a8kndcq
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32002L0058:en:HTML
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32002L0058:en:HTML
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32002L0058:en:HTML
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:337:0011:0036:En:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:337:0011:0036:En:PDF
http://curia.europa.eu/jcms/upload/docs/application/pdf/2012-02/cp120011en.pdf
http://www.scribd.com/doc/51217629/LSE-MPPbrief1-creative-destruction-and-copyright-protection
http://www.scribd.com/doc/51217629/LSE-MPPbrief1-creative-destruction-and-copyright-protection
http://www.scribd.com/doc/51217629/LSE-MPPbrief1-creative-destruction-and-copyright-protection
http://pages.citebite.com/j5x1t6njxnj
http://www.internationalmusicregistry.org/portal/en/index.html
http://www.internationalmusicregistry.org/portal/en/index.html
http://www.wipo.int/imr/en/
http://www.ifpi.org/content/library/DMR2012.pdf#page=11
http://www.gartner.com/it/page.jsp?id=1842614
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digital collection, but limiting the extent of 
such sharing over different applications10 to 
a close circle of friends and family, to a 
certain data capacity and/or to a specific 
quantity of files.  
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EU policy 

The EU has been active in addressing issues 
related to copyright in the global online 
market. Besides the above-mentioned 
legislative acts, it has launched a wide range 
of projects in recent years.  

The Commission established in 2009 the 
European Observatory on Counterfeiting 
and Piracy. In 2010, the Communication for 
a Digital Agenda was published, with the 
aim of facilitating access to on-line content, 
to improve cross-border transactions and to 
enhance interoperability and standard-
setting. In 2011, the Commission consulted 
on how best to seize the opportunities for 
television and film in the on-line age. 
Currently, the Internal Market DG is planning 
a proposal for a Directive on collective rights 
management, which will provide for greater 
transparency and for an EU-wide licensing 
structure for music, as foreseen in the 
Commission work programme for 2012 . 

In 2010, the EP adopted the Gallo Report on 
enhancing the enforcement of intellectual 
property rights in the internal market. In 
May 2011, the EP adopted a resolution on 
unlocking the potential of cultural and 
creative industries which aimed also to 

improve the distribution of works in the 
digital age. In addition, the EP has a working 
group of the Legal Affairs Committee 
dealing with copyright matters over recent 
years.  

The EU also published an eYouGuide, 
providing some basic guidance for users. 

Further Reading 

Fair Use in Europe. In Search of Flexibilities / B. 
Hugenholtz and R.F. Senftleben, November 
2011. 

User-Created-Content: Supporting a participati-
ve Information Society / Study by authors from 
Idate, TNO and IViR, 2008. 

Creative Destruction and Copyright Protection - 
Regulatory Responses to File-sharing / B 
Cammaerts and B Meng, LSE Media Policy 
Project, March 2011. 

Disclaimer and Copyright 

This briefing is a summary of published information and 
does not necessarily represent the views of the author or 
the European Parliament. The document is exclusively 
addressed to the Members and staff of the European 
Parliament for their parliamentary work. Links to 
information sources within this document may be 
inaccessible from locations outside the European Parlia-
ment network. © European Union, 2012. All rights reserved. 
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