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SUMMARY The European Court of Human 
Rights has been in a constant state of reform 
since the permanent Court was established in 
Strasbourg in 1998. Its creation was a response 
to an increasing workload, a situation which 
has continued and worsened over the 
following 14 years. 
Protocol 14, which entered into force in 
February 2010, was intended to provide a 
more comprehensive solution to this problem. 
However, successive declarations issued by the 
Council of Europe’s Committee of Ministers in 
late 2010 and early 2011 indicated that 
Member States believe further change is 
necessary.  
The United Kingdom, which took over the 
chairmanship of the Committee of Ministers in 
November 2011, has been a strong advocate 
for reform. The UK has expressed concern not 
only about the Court’s workload but its 
relationship to national courts.  
The Brighton Declaration which marked the 
conclusion of a High-level Conference 
organised by the UK, includes a number of new 
measures but goes less far than early drafts 
had suggested. 
Although many commentators are reserving 
judgment on the likely implications, NGOs 
have expressed regret at the failure to 
incentivise state compliance with the Court's 
decisions.  
The Committee of Ministers is required to 
decide on the next steps in implementing the 
declarations by the end of 2012.  
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Context 

A permanent European Court of Human 
Rights (ECtHR) was established in Strasbourg 
in 1998, almost 50 years after the European 
Convention on Human Rights (ECHR) came 
into effect. The move was a response to the 
growth in cases resulting from the decision to 
open up the Court to the whole of Europe 
(with the exception of Belarus). The Court now 
has jurisdiction over 47 countries, with 
populations totalling 800 million people. 
Establishing a permanent Court has, however 
proved to be merely the first response to an 
escalating problem.  

In 2004, Protocol 14 was adopted by the 
Committee of Ministers of the Council of 
Europe (CoE). It was designed to improve the 
efficiency of the Court as well as that of the 
Committee of Ministers (CoM) which oversees 
the execution of its judgments (see box 
below). 

Whilst this reform improved the Court’s 
efficiency it still suffered from a significant 
backlog in applications, something Protocol 
14 did not address. In November 2011 it was 
estimated that there were over 155 000 cases 
pending at the ECtHR. This figure reflects a 
dramatic increase in the Court’s workload over 
the past ten years.  
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Only two years after Protocol 14 was agreed 
and four years before it actually came into 
force, discussions were already taking place 
on further reform.  

http://www.echr.coe.int/echr/
http://www.echr.coe.int/echr/
http://www.echr.coe.int/ECHR/EN/Header/Basic+Texts/The+Convention+and+additional+protocols/The+European+Convention+on+Human+Rights/
http://www.echr.coe.int/ECHR/EN/Header/Basic+Texts/The+Convention+and+additional+protocols/The+European+Convention+on+Human+Rights/
http://www.echr.coe.int/ECHR/EN/Header/Basic+Texts/The+Convention+and+additional+protocols/Protocol+No.+14/
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Interlaken and Izmir Declarations 

In 2006, a report from a "Group of Wise Men" 
was presented to the CoM. It addressed inter 
alia the "explosion" in the number of individual 
applications to the Court.1 The report 
suggested that the Court should be "relieved" 
of a large number of cases to allow it to 
concentrate on its essential role as the final 
arbiter of human rights for many states. No 
other international court, it argued, was faced 
with the same magnitude 
of workload and such 
demanding responsibility.  
An Action Plan 
Although the report put 
forward a number of re-
commendations no pro-
gress was made until 
February 2010 when a 
High-level Conference on 
the future of the 
European Court of 
Human Rights concluded 
with the Interlaken Decla-
ration signed by all CoE 
members. As well as 
reiterating the shared res-
ponsibility of Court and 
states party expressed in 
the 2006 report, the 
Declaration contained an 
action plan aimed at 
tackling the situation.  

Whilst reaffirming the 
right of individual petition 
as a "cornerstone" of the Court it was 
recommended that more effective mecha-
nisms be put in place to filter out inadmissible 
applications. The important role of pilot judg-
ments in dealing with repetitive applications 
was also re-emphasised. 

Moreover, parties were called upon to ensure 
full implementation of the ECHR at state level. 
(according to official Court figures almost 70% 
of pending applications originate from just six 
States2) They were encouraged to take note of 
Court judgments concerning other states in 

order to consider changes to their own laws 
and policies.  

The action plan also contained a calendar with 
specific deadlines. These included an invitation 
to the CoM to follow up and implement by 
June 2011, in cooperation with the appropriate 
bodies, those measures not requiring an 
amendment of the ECHR.  
And a follow-up plan  
In April 2011, a further High-level Conference 

took stock of the progress 
made. The subsequent 
Izmir Declaration presented 
a mixed picture. It welco-
med measures taken by the 
Court including its adop-
tion of a priority policy, the 
creation of an Advisory 
Panel to evaluate states' 
judicial candidates and no-
ted the new approach of 
the CoM to supervising the 
execution of Court judg-
ments. At the same time it 
expressed concern at the 
continued rise in the 
Court’s workload and cast 
doubt over the effec-
tiveness of Protocol 14 in 
this regard.  

The Declaration included a 
follow-up plan. As well as 
repeating many of the 
points raised at Interlaken, 
there were new proposals, 
with the CoM inter alia 

invited to consider the possibility of the Court 
issuing advisory opinions to the highest 
national courts.3 Whilst maintaining the 
previous calendar, future chairmanships were 
invited to follow up this Declaration jointly with 
that of Interlaken.  

The UK chairmanship 

The UK's six-month chairmanship began in 
November 2011. In recent times, members of 
its coalition government have expressed 
concerns over the role of the ECtHR, notably 

Protocol 14 
Protocol 14 was designed to address issues in 
three main areas: 

 the reinforcement of the Court's filtering 
capacity to deal with inadmissible appli-
cations.  

 a new admissibility criterion for cases 
where the applicant has not suffered a 
significant disadvantage. 

 measures to deal more effectively with 
repetitive cases.  

A number of amendments were made to the 
ECHR, including in relation to the election 
and competences of judges, admissibility of 
cases, the Commissioner for Human Rights 
and the execution of judgments. In addition, 
the Protocol provides for the possibility of the 
EU becoming a party to the ECHR.  

Although adopted in 2004, the Protocol still 
required ratification by all 47 Parties. In 2009, 
with ratification incomplete, the CoM 
decided to adopt the provisional Protocol 
14bis covering the competences of judges, to 
help reduce the backlog. The full Protocol 14 
came into effect on 1 June 2010. 

https://wcd.coe.int/ViewDoc.jsp?Ref=CM(2006)203&Sector=secCM&Language=lanEnglish&Ver=original&BackColorInternet=9999CC&BackColorIntranet=FFBB55&BackColorLogged=FFAC75
http://www.coe.int/t/dghl/cooperation/capacitybuilding/Source/interlaken_declaration_en.pdf
http://www.coe.int/t/dghl/cooperation/capacitybuilding/Source/interlaken_declaration_en.pdf
http://www.echr.coe.int/NR/rdonlyres/DF4E8456-77B3-4E67-8944-B908143A7E2C/0/Information_Note_on_the_PJP_for_Website.pdf
http://www.echr.coe.int/NR/rdonlyres/DF4E8456-77B3-4E67-8944-B908143A7E2C/0/Information_Note_on_the_PJP_for_Website.pdf
http://www.coe.int/t/dghl/standardsetting/conferenceizmir/Declaration%20Izmir%20E.pdf
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regarding a judgment on prisoner voting 
rights4 and the deportation order for a 
controversial Islamic cleric

regarding a judgment on prisoner voting 
rights4 and the deportation order for a 
controversial Islamic cleric. The UK has argued 
that rather than focusing on such "domestic" 
issues the Court system should concentrate on 
serious human-rights abuses and on ensuring 
that these judgments are effectively enforced.5  

Although aware of its responsibility to continue 
the Interlaken process, the UK therefore also 
saw its chairmanship as an opportunity to 
highlight its own particular concerns. 6 
Figure 1. Applications allocated to a judicial 
formation of the ECtHR, 1999-2011, in thousands. 

 
In its chairmanship priorities the UK indicated 
several points on which it sought consensus 
including bolstering efficiency measures, 
strengthening ECHR implementation at 
national level and improving the procedure for 
nominating judges. 

However, leaked draft declarations ahead of 
the planned High-level Conference provided a 
more revealing insight. It placed particular 
emphasis on "strengthening" the principle of 
subsidiarity as a means of freeing up the 
Court's time to deal with the most serious 
violations (see box below). The document not 
only proposed the express inclusion of the 
principle (along with that of the margin of 
appreciation) in the ECHR, but proposed a 
number of measures to improve national 
implementation of the Convention.  

The draft also proposed changes to the 
admissibility criteria: firstly by reducing the 
deadline for making an application (after 
national remedies had been exhausted) from 

its current six-month limit.7 More controversial-
ly it also suggested that applications stemming 
from cases considered by national courts 
should generally be inadmissible.8 A number of 
parties, including NGOs, expressed concern 
regarding the effect of such a move on access 
to justice.  

The UK argued strongly that the ECtHR should defer 
more to Member States, particularly through 
greater use of two legal concepts.  

Although the principle of subsidiarity is already a 
fundamental principle of EU law it has not been 
adopted by the Council of Europe. There are 
significant concerns as to how it could be applied in 
practice by the Strasbourg court.  

In contrast, the margin of appreciation has 
become a fundamental concept in the Court’s 
rulings9 for over 50 years despite there being no 
mention of it in the ECHR itself. Under this doctrine, 
the Court allows national authorities some room for 
manoeuvre in fulfilling some of their ECHR 
commitments. Nevertheless some commentators 
have argued that the ECtHR applies the principle 
inconsistently whilst others have argued for a 
"radical expansion" in its use. 

The Brighton Declaration 

The High-level Conference in April 
concluded with the adoption of the 
Brighton Declaration. The result is rather less 
radical than the leaked drafts or the UK's 
early rhetoric promised. However, it still has 
several significant elements: 

 Subsidiarity recognised as a fundamen-
tal principle underpinning the shared 
responsibility of the Court and states 
party for implementing the ECHR. 

 Existence of the margin of appreciation 
affirmed as reflecting the ECHR system 
to be subsidiary to the safeguarding of 
human rights at national level. (A 
reference to both principles should be 
included in the Preamble to the ECHR.) 

 CoM invited to draft an Optional 
Protocol creating a mechanism for 
advisory opinions.  
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http://www.bbc.co.uk/news/uk-politics-16923527
http://www.bbc.co.uk/news/uk-politics-16923527
http://www.bbc.co.uk/news/uk-politics-16923527
https://wcd.coe.int/ViewDoc.jsp?id=1859397&Site=CM
http://www.hrw.org/sites/default/files/related_material/2012_UK_Brighton_Declaration_Joint_NGO_Statement.pdf
http://www.policyexchange.org.uk/images/publications/the%20human%20rights%20act%20bastion%20of%20freedom%20or%20bane%20of%20good%20government%20-%20nov%2011.pdf
http://www.echr.coe.int/ECHR/EN/Header/Reports+and+Statistics/Statistics/Statistical+data/
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 The Court should adopt a "strict and 
consistent approach" in rendering appli-
cations inadmissible.  

 Time limit to apply to the Court after the 
exhaustion of national remedies should 
be reduced from six to four months by 
end of 2013. 
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Initial reaction to Brighton 

In the light of the leaked draft texts, reaction 
to the final, more nuanced declaration has 
been relatively muted.  

The UK government, whilst announcing 
"historic reforms", noted that the declaration 
aimed not to re-write how the Court works 
but to speed up processes and avoid the 
"excessive micromanagement of cases".  

On the issues of the role of subsidiarity and 
the margin of appreciation, the UK 
government noted that whilst countries 
were in favour of their reinforcement there 
were different views on how this should be 
done. Commentators are divided on the end 
result with one arguing that it can be 
viewed either as confirming the status quo 
or as significantly reinforcing both concepts.  

President of the ECtHR, Sir Nicolas Bratza, 
has however questioned the need to 
legislate for the principle of subsidiarity. At 
the same time he welcomed the decision 
not to alter the admissibility procedure. 

During proceedings in Brighton, he noted 
that there had already been a 98% increase 
in the number of cases decided since last 
summer as well as a significant decrease in 
applications.  

Whilst welcoming states' commitments to 
improve ECHR implementation, some NGOs 
have expressed disappointment at the lack 
of concrete measures. Amnesty Inter-
national considers the Declaration "soft on 
solutions", regretting the lack of sanctions 
for states who disregard Court decisions. It 
also has concerns on the independence of 
the Court, accusing states of telling the 
Court how it should interpret the ECHR. 

Further reading 

European Court of Human Rights: Reform of the 
Court 

Disclaimer and Copyright 

This briefing is a summary of published information and does 
not necessarily represent the views of the author or the 
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their parliamentary work. Links to information sources within 
this document may be inaccessible from locations outside 
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Endnotes 
 

1 The report was made in the context of the judicial control mechanism, the Court’s workload, Protocol 14, the ability of the Court 
to carry out its essential functions as well as general human rights protection in the framework of the Council of Europe.  

2 Italy, Poland, Romania, Russia (30% alone), Turkey and the Ukraine.  

3 It is expected that this would work similarly to the preliminary ruling mechanism operated by the Court of Justice of the EU.  

4 Hirst v United Kingdom (2005) ECHR 681.  

5 Britain urged to confront Russia over human rights, The Independent, 16 April 2012.  

6 The UK also hosted a conference in November 2011 called “2020 Vision for the European Court of Human Rights”. It was attended 
by delegates of CoE Member States, judges and officials of the Court as well as national parliamentarians, judges and legal experts.  

7 This had been originally proposed by the Court itself in its preliminary opinion in the lead-up to the Conference.  

8 This would apply where the application is the same in substance as that examined by a national court unless there was an error 
in interpreting the ECHR or the application "raised a serious question" regarding the interpretation or application of the Convention. 

9 The term was first used in Lawless v Ireland (1961). It has been restated many times such as in Brannigan and McBride v UK (1993).  
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http://ukhumanrightsblog.com/2012/04/22/the-brighton-declaration-and-the-meddling-court
http://www.guardian.co.uk/law/2012/apr/19/ken-clarke-defends-brighton-declaration
http://www.coe.int/20120419-nicolas-bratza
http://www.amnesty.org.uk/news_details.asp?NewsID=20075
http://www.amnesty.org.uk/news_details.asp?NewsID=20075
http://www.echr.coe.int/ECHR/EN/Header/The+Court/Reform+of+the+Court/Conferences
http://www.echr.coe.int/ECHR/EN/Header/The+Court/Reform+of+the+Court/Conferences
https://www.facebook.com/LibraryOfTheEuropeanParliament
http://www.bailii.org/eu/cases/ECHR/2005/681.html
http://www.independent.co.uk/news/world/europe/britain-urged-to-confront-russia-over-human-rights-7646543.html
http://www.wiltonpark.org.uk/resources/en/conference-pages/2011/wp1139
http://www.echr.coe.int/NR/rdonlyres/BF069E9B-8EE5-4FA8-877E-2DFAA4C167BD/0/2012_Avis_Cour_Conf%C3%A9rence_de_Brighton_1820_avril_2012_EN.pdf
http://hudoc.echr.coe.int/sites/eng/Pages/search.aspx#{"fulltext":["lawless"],"documentcollectionid":["COMMITTEE","DECISIONS","COMMUNICATEDCASES","CLIN","ADVISORYOPINIONS","REPORTS","RESOLUTIONS"]}
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-57518#{"fulltext":["brannigan"],"itemid":["001-57819"]}

