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SUMMARY Public-benefit foundations play 
an important role in many facets of society 
across the EU as well as having significant 
economic value. They have grown in number 
considerably in recent years, with many 
wishing to maximise private-sector support 
through operating in more than one Member 
State. Differences in legal and fiscal practices 
and a heavy administrative burden have 
however frustrated this aim.  
In this respect, the differential tax treatment of 
foreign and domestic foundations and donors 
has proved particularly problematic. The Court 
of Justice of the European Union has been 
called on to give guidance on this issue, and 
the Commission has also launched 
infringement procedures in cases in which 
discriminatory laws have been identified. 
However, this has not found a sufficient 
solution. 
In February, the Commission published a 
proposal for a Statute for a European 
Foundation. Its aim is to reduce costs and 
uncertainty and to boost foundations' profiles 
and funding potential via a "European label". 
Stakeholders' have generally reacted positively 
to the proposal. However the exclusion of 
associations and mutual societies, which the 
European Parliament had supported, has been 
criticised.  
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Context 

Public benefit foundations make significant 
contributions to society in EU Member 
States (MS). They play a prominent role in 
key policy areas such as education and 
research, the arts and culture, social and 
health services and the environment. 
Furthermore, in central and eastern 
European MS, they are seen as having 
played an important part in the transition 
from communism to democracy and on the 
path to EU accession.1  

There are now approximately 110 000 public 
benefit foundations in the EU.2 They are 
estimated to have assets worth at least 
€350 billion.3 Recent years have seen a large 
increase in foundations across Europe. One 
study from 2008 indicated that in nine MS, 
43% of foundations had been set up within 
the previous decade.  

However there is widespread agreement 
that foundations are failing to maximise 
support from the private sector and 
consequently not meeting citizens’ 
expectations. Whilst the number of 
foundations has increased, so has their 
range of operations, with many more now 
operating internationally. In this respect the 
ability to channel funds efficiently across 
borders has become an essential 
requirement. Here, however, problems have 
emerged. A number of MS have reformed 
their foundation and tax laws to encourage 
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http://www.efc.be/programmes_services/resources/Documents/EFC-RTF_EU%20Foundations-Facts%20and%20Figures_2008.pdf
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growth but this has done little to harmonise 
rules. As a result, legal recognition in other 
MS has proved problematic.  

Foundations face differences in legal, 
administrative and fiscal definitions and 
practices, which has made the process both 
costly and time-consuming. In particular, 
foundations are forced to use funds to pay 
for legal advice and to fulfil the 
requirements of different national laws 
rather than for public benefit purposes.  

The EU has been aware both of this problem 
and of the potential value of the 
foundation/charitable sector for a number 
of years. A European-wide solution was 
discussed as early as 2002, however at the 
time it was not considered a priority. 
Concerns were also expressed about how 
such diverse procedures could be 
reconciled.  

Foundations in Member States 

Foundations have been generally defined as 
independent, separately constituted non-
profit organisations which have their own 
established and reliable sources of income. 
In addition foundations based in the EU are 
usually created for an indefinite period, exist 
under control of public authorities4 and are 
not permitted to divide profits received 
between their founders or between 
members of their executive bodies. 
However, beyond these features a number 
of differences appear.  

Tax treatment of foundations and donors 
All MS provide a form of tax relief for public 
benefit foundations. However there is no 
common approach and the definition of 
what constitutes a public benefit varies 
considerably.  

Procedures for tax privileges also vary, and 
can prove particularly difficult for those 
operating outside their home MS. Austrian 
and Portuguese foundations, for example, 
risk losing their tax privileges if they engage 
in activities mainly outside their home 
countries. Conversely, foreign-based 

foundations receive the same tax breaks as 
resident entities in only around half of MS. 

The Court of Justice of the European Union 
(CJEU) has addressed the issue of 
discrimination against non-resident founda-
tions on fiscal grounds on more than one 
occasion. 

In the Stauffer5 case in 2006, an Italian 
foundation received rental income from 
German property, making it subject to 
German corporate tax. In principle, 
foundations were exempted from the tax 
but under German law this applied only to 
those deemed to be resident in the 
country.6 In its ruling the CJEU held that 
differential treatment of resident and non-
resident foundations was an unjustified 
breach of the free movement of capital. 
However, it qualified the ruling by adding 
that this applied only where Germany had 
recognised the charitable status of the 
foundation (which the German court had 
previously done7).  

In a later case8 the CJEU attempted to 
further clarify the situation, ruling that tax 
laws would be considered discriminatory 
where recipient organisations are 
considered “equivalent” to resident public 
benefit foundations. 

In most MS, individual and corporate donors 
can gain tax relief on their donations. 
Donations to non-resident foundations also 
qualify for relief in many MS; however there 
are differences in how far they extend and in 
the qualifying conditions. Local registration 
is required in several jurisdictions.  

Where an MS’s tax treatment of donations 
differs according to whether either the 
donor or recipient is domestically or foreign-
based, the Commission has shown itself 
prepared to launch infringement 
proceedings on grounds of discrimination. 
This has led several MS to amend their 
legislation.  

Although both the CJEU and Commission 
have acted to eliminate discrimination 

http://ec.europa.eu/internal_market/company/docs/modern/report_en.pdf
http://curia.europa.eu/juris/celex.jsf?celex=62004CJ0386&lang1=en&type=NOT&ancre=
http://curia.europa.eu/juris/celex.jsf?celex=62007CJ0318&lang1=en&type=NOT&ancre=


Library Briefing A Statute for European Foundations
 

Author: Nic Copeland 120347REV1 
Contact: nicholas.copeland@ep.europa.eu  Page 3 of 4 
 

against foreign-based foundations, 
commentators point to the slow progress 
and the fact that the EU has failed to address 
legal and administrative problems.   

Legal and administrative practices 
Problems of legal recognition have placed a 
significant burden on foundations wishing 
to operate in more than one MS. In addition 
to the general running costs of several 
national organisations, foundations wishing 
to set up in another MS are usually required 
to register domestically. In some MS, they 
must fulfil special recognition procedures.  

Additional costs result from the need to 
consult legal advisors in each MS both at the 
time of initial establishment and in order to 
stay on top of the changing legal 
environment.  

Although a foundation is recognised as a 
legal form in most MS there are certain 
exceptions, particularly in common law 
jurisdictions where a distinction is made 
based on the public-benefit character as 
well as the activities of the foundation.  

Foundations operating in foreign MS must 
also adapt their governance to the national 
rules of that country. For example, some MS 
require supervisory boards to be set up in 
addition to the governing board. Further-
more some MS permit both legal and 
natural persons to sit on such boards 
whereas others allow only the latter.  

Commission proposal 

Following a feasibility study, public 
consultation and impact assessment, the 
Commission published its proposal for a 
Statute for a European Foundation (Fundatio 
Europaea, FE) in February 2012. It argued 
that the Statute would not only reduce costs 
and uncertainty but allow foundations to 
benefit from greater facility and increased 
funding through a "European quality label". 
This label would be awarded to foundations 
who complied with a voluntary charter, to 
be drawn up by foundations themselves. Its 
award is designed to demonstrate the 

quality and trustworthiness of foundations' 
activities. 

The proposal contains a number of key 
measures:  
 A European Foundation (FE) can either 

be set up from scratch, by converting a 
national foundation into an FE or 
through a merger of national foun-
dations.  

 Each FE would need to prove its public 
benefit purpose, cross-border dimension 
and that it possesses the minimum 
founding assets of €25 000.  

 FEs will have legal personality and legal 
capacity in all Member States, allowing 
them to carry out activities and channel 
funding within the EU in an easier and 
less costly way. 

 FEs will benefit from the same tax 
regime as applicable to domestic 
foundations. Donors supporting 
European Foundations will be entitled to 
the same tax benefits they would receive 
if they were donating to a foundation 
established in their own MS. In both 
cases, MS would need to regard an FE as 
equivalent to public-benefit foundations 
established under their own national 
legislation.  

Whilst MS have not officially reacted to the 
proposal, Internal Market Commissioner 
Michel Barnier has admitted that some have 
reservations. Tax issues are considered to be 
the biggest area of concern. It may be noted 
that, since its legal basis is Article 352 TFEU, 
unanimity is required in the Council. 

Stakeholders' views 

The European Foundation Centre (EFC) has 
produced a legal analysis of the proposal. A 
long-standing advocate of a European 
Statute, the EFC considers it to be both a 
useful tool for foundations and founders, 
and to represent a strong and positive 
example of European integration.  

http://www.matsc.ktu.lt/index.php/EIS/article/download/1082/1158
http://ec.europa.eu/internal_market/company/docs/eufoundation/feasibilitystudy_en.pdf
http://ec.europa.eu/internal_market/consultations/2009/foundation_en.htm
http://ec.europa.eu/internal_market/consultations/2009/foundation_en.htm
http://ec.europa.eu/internal_market/company/docs/eufoundation/impact_assesment_en.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2012:0035:FIN:EN:PDF
http://www.euractiv.com/socialeurope/eu-proposes-european-statute-cro-news-510680
http://www.efc.be/programmes_services/resources/Documents/EFCLegalAnalysisEFS2012.pdf
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Inter alia, the EFC notes that the 
incorporation of tax elements in the 
proposal remains contentious. In particular 
it notes that if automatic equal tax 
treatment of FEs and resident tax-exempt, 
public-benefit organisations is to be kept in 
the proposal, additional rules may have to 
be considered to ensure that the core 
principles of MS tax laws are taken into 
account. 
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The Council of Bars and Law Societies (CCBE) 
of Europe has also expressed its general 
support for the proposal. They do however 
argue that the list defining a public-purpose 
entity should be labelled as non-exhaustive 
and able to be updated from time to time.  

The European Movement International has 
criticised the proposal for not including 
associations and mutual societies. 

European Parliament position 

The European Parliament has already 
expressed its support for a European 
Foundation Statute. In 2011 a Written 
Declaration authored by MEPs representing 
the EPP, S&D, ALDE, GREENS/EFA and 
GUE/NGL groups was adopted after 
achieving a majority of signatures.  

The Declaration advocated a European 
statute not merely limited to foundations 
but one which included both associations 
and mutual societies. It called for a "level 
playing field" providing these organisations 

with instruments and opportunities 
equivalent to other “organisational legal 
structures” and giving them a European 
dimension to their organisation and 
activities. In this respect it called for the 
Commission to take the necessary steps to 
introduce a proposal. 

The recent Commission proposal, to be 
considered under the consent procedure, 
falls within the responsibility of the Legal 
Affairs Committee.  

Main references 

European Foundation Statute / Library 
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