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SUMMARY In 2011, a high-level working 
group on Jobs and Growth (HLWG) was tasked 
by EU and US leaders to analyse possibilities 
for increasing transatlantic trade and 
investment. In its interim report, the HLWG 
proposed the conclusion of a comprehensive 
EU-US trade and investment agreement, to 
tackle tariff and non-tariff barriers (including 
regulatory divergences in a number of sectors), 
services, government procurement, etc.  
Non-tariff barriers and regulatory divergence 
were identified as the main challenge for the 
agreement. Stemming from different values, 
public preferences and different approaches 
towards risk management, these regulatory 
issues are greatest in the fields of protection of 
health, safety and the environment. Efforts in 
transatlantic regulatory cooperation date 
back to the 1990s, but progress has been 
difficult to achieve, in particular in areas such 
as consumer and food safety, intellectual 
property rights and data protection, in which 
transatlantic trade disputes have emerged.  
The negotiations for the new EU-US 
agreement are expected to include efforts to 
align standards and regulation, but its impact 
on longstanding divergences (such as those 
mentioned above) is hard to predict.  
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 Reducing regulatory barriers  

 Consumer protection and food safety: 
limits of regulatory cooperation 

 Main references 

Issue definition 

At the 2011 EU-US Summit, leaders 
delegated the Transatlantic Economic 
Council (TEC) to establish a high-level 
working group on Jobs and Growth (HLWG). 
It should propose measures to increase EU-
US trade and investment, and to support job 
creation, economic growth and the inter-
national competitiveness of both econo-
mies. In June 2012, the HLWG issued its 
interim report, recommending the 
conclusion of a "comprehensive agreement 
that addresses a broad range of bilateral 
trade and investment policies as well as 
issues of common concern with respect to 
third countries". In particular, the agreement 
could make an impact in further addressing 
transatlantic regulatory differences, which 
are widest in the field of protection of 
health, safety and the environment. The 
final report is expected by the end of 2012. 
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Scope of a future EU-US agreement 

The EU-US economic relationship 
The US-EU economic relationship is the 
largest in the world, generating combined 
GDP of over 40% of world GDP (in 2011), 
and bilateral trade flows in goods and 
services accounting for 40% of the global 
total. The EU and the US are each other's 
largest trading partners, in terms of 
merchandise, services and foreign direct 
investment (FDI).1 Despite the advanced 

http://europa.eu/rapid/press-release_MEMO-11-843_en.htm
http://trade.ec.europa.eu/doclib/docs/2012/june/tradoc_149557.pdf
http://trade.ec.europa.eu/doclib/cfm/doclib_section.cfm?sec=146
http://www.fas.org/sgp/crs/row/RL30608.pdf
http://www.fas.org/sgp/crs/row/R41652.pdf
http://trade.ec.europa.eu/doclib/docs/2006/september/tradoc_113465.pdf
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integration of the EU and US economies, a 
range of barriers (tariff barriers and 
regulatory "behind the border" non-tariff 
barriers) continue to hamper the 
transatlantic flow of trade and investment. 
These have led to trade disputes such as 
disagreements over bio-engineered food 
and meat treated with growth hormones, 
subsidies in civil aviation and geographical 
indications (GI).  

Towards a comprehensive agreement 
EU Trade Commissioner Karel De Gucht 
underlined the Commission's objective of 
an EU-US Free Trade Agreement (FTA) as a 
package deal. This would include tariff 
elimination, aiming at removal of almost all 
duties on transatlantic trade in industrial 
and agricultural goods (although the 
average tariff levels are already very low, 
both EU and US would benefit from a zero-
tariff agreement); services liberalisation; 
public procurement; regulatory cooperation 
to address transatlantic regulatory 
differences on both food and non-food 
products; and new-generation rules in 
competition, labour, the environment and 
intellectual property. 

Stakeholders' views 
The majority of stakeholders (mostly 
industry and business associations, since 
few consumer organisations participated) 
responding to the Commission's public 
consultation favoured a comprehensive 
agreement negotiated as a single package. 
Others proposed instead to conclude 
sectoral agreements. Generally, stakeholders 
called for: the elimination or reduction of 
conventional tariff and non-tariff barriers; 
dealing with diverging standards and 
regulations, including sanitary and 
phytosanitary issues and food safety 
requirements; removing excessive customs 
procedures; opening public procurement 
markets; protecting intellectual property 
rights; facilitating trade in services; and 
regulatory cooperation in setting common 
standards in new technologies and in 
promoting comprehensive global rules. 

The HLWG's interim proposal 
The HLWG's interim report advocated a 
comprehensive EU-US trade and investment 
agreement that would cover:  
 A substantial elimination of tariffs and 

phasing out of all but the most sensitive 
ones in the short term;  

 Regulatory issues and non-tariff barriers 
(NTBs); 

 New market access for services; 
 Investment liberalisation and protection 

provisions based on the highest levels 
included by the parties in their other 
respective FTAs);  

 Improving market access in public 
procurement; 

 Intellectual property rights (IPR); 
 "21st century rules" on labour, 

environment, small and medium-sized 
enterprises, access to raw materials and 
energy to impact the multilateral level in 
trade negotiations.  

Reducing EU-US regulatory barriers 

Regulatory differences are seen as the most 
serious barrier to transatlantic trade and 
investment, and the main challenge for the 
EU-US agreement. They act as non-tariff 
barriers, imposing additional costs on 
exporters/companies through having to 
comply with different sets of rules. A 2009 
study carried out for the European 
Commission found that elimination of 
"behind the border" non-tariff measures2 
(NTMs) and regulatory differences would 
lead to an annual gain of 0.7% to EU GDP by 
2018 (compared to 2008). Regulatory 
cooperation can encompass information 
exchange, mutual recognition of norms and 
even harmonisation.3 

Efforts aimed at transatlantic regulatory 
cooperation (TRC) date back to the New 
Transatlantic Agenda (1995), which 
provided high-level support for 
government-to-government and stake-
holder dialogue, followed by a series of 
initiatives to promote convergence in 
regulatory systems, including the creation of 

http://www.fas.org/sgp/crs/row/R41652.pdf
http://insidetrade.com/Inside-US-Trade/Inside-U.S.-Trade-10/26/2012/wto-establishes-boeing-compliance-panel-us-eu-clash-over-fact-finding/menu-id-710.html
http://insidetrade.com/index.php?option=com_iwpfile&amp;file=nov2012/wto2012_2416.pdf
http://www.fas.org/sgp/crs/row/R41652.pdf
http://www.europarl.europa.eu/committees/es/studiesdownload.html?languageDocument=EN&file=77691
http://trade.ec.europa.eu/consultations/documents/consul_146.pdf
http://trade.ec.europa.eu/consultations/documents/consul_146.pdf
http://www.fas.org/sgp/crs/row/RL34717.pdf
http://trade.ec.europa.eu/doclib/docs/2009/december/tradoc_145613.pdf
http://trade.ec.europa.eu/doclib/docs/2009/december/tradoc_145613.pdf
http://www.fas.org/sgp/crs/row/RL34717.pdf
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the Transatlantic Economic Council (TEC).4 
But progress towards regulatory 
convergence has been slow, mainly due to 
bureaucratic resistance, the need for 
significant legislative changes, different 
approaches to managing risk, and the 
reluctance of legislators to transfer authority 
to foreign bodies. Also, information sharing 
has been hampered by confidentiality 
requirements on both sides. Therefore, EU-
US regulatory divergences remain wide, as 
the most recent annual trade reports show. 
In its Trade and Investment Barriers Report 
2012, the Commission mentions restrictions 
deriving from the 100% scanning 
requirements for all foreign containers 
entering the US and the Buy 
American Act. The US National 
Trade Estimate Report (2011) 
underlines a set of barriers in 
terms of EU market access for 
non-agricultural products 
(e.g. duties imposed by the EU 
on certain information 
technology products and 
barriers impeding market 
access for pharmaceutical 
products). It also finds barriers 
for agricultural and food 
products (e.g. administrative burdens due 
to the EU tariff code system for processed 
food products, the EU's system for 
protection of geographical indications (GI) 
and EU patent procedures). Barriers to 
services, investment and public 
procurement were also mentioned, as well 
as the EU data protection legislation which 
raises compliance issues for US companies.  

Nonetheless, since 2010, new impetus has 
been provided by the TEC. The EU and US 
adopted the Innovation Action Plan and 
agreed to cooperate on common standards 
in the field of new technologies – 
nanotechnology and cloud computing. They 
also agreed on cooperation in the 
automotive, pharmaceutical and chemical 
sectors, as well as on "smart grids", which 
integrate renewable energy into the 

electricity system, and on electric cars. In 
2012, the EU and US Customs and Border 
Protection signed a mutual recognition 
decision so that simpler customs procedures 
apply to certified economic operators.    

Consumer protection and food safety: 
limits of regulatory cooperation 

Regulatory divergences impact in particular 
on issues related to consumer protection, 
food safety and public health. The main 
factors explaining this regulatory divide are: 
the influence of values and public 
preferences, and differences in approaches 
towards risk.  

The EU has enshrined the 
precautionary principle in its 
Treaties (Art. 191 TFEU) which 
the EC considers a general 
principle to be relied upon when 
"scientific information is 
insufficient, inconclusive, or 
uncertain and where there are 
indications that the possible 
effects on the environment, or 
human, animal or plant health 
may be potentially dangerous 
and inconsistent with the chosen 

level of protection." In the EU's approach to 
regulation, consideration is given not only 
to the scientific assessment of risk, but also 
to the socio-economic and environmental 
effects. Furthermore, the process of 
production, not just the product, determines 
the nature of regulation. On the other hand, 
the US approach is closely based on 
scientific risk assessment ("sound science"), 
focused on the product (all products are 
treated the same irrespective of the process) 
and on the philosophy of "substantive 
equivalence" (e.g. genetically modified food 
and conventional food are governed by the 
same regulations). 

However, some experts contest the idea that 
EU regulation is more precautionary while 
the US's is more lax, arguing that attitudes 
towards risk are not consistent within either 

The Transatlantic Econ-
omic Council (TEC) is a 
high-level political body 
launched in 2007 with the 
goal of advancing EU-US 
economic integration, 
through intensifying TRC 
and reducing regulatory 
barriers. It focuses on: 
differences in regulatory 
processes and approaches; 
and on sectoral or bilateral 
barriers and disputes.   

https://dgap.org/en/think-tank/publications/further-publications/lots-talk-little-action
http://trade.ec.europa.eu/doclib/docs/2012/february/tradoc_149143.pdf
http://trade.ec.europa.eu/doclib/docs/2012/february/tradoc_149143.pdf
http://insidetrade.com/Inside-US-Trade/Inside-U.S.-Trade-02/17/2012/importers-expect-waiver-of-100-percent-scanning-as-july-deadline-looms/menu-id-710.html
http://insidetrade.com/Inside-US-Trade/Inside-U.S.-Trade-02/17/2012/importers-expect-waiver-of-100-percent-scanning-as-july-deadline-looms/menu-id-710.html
http://www.fas.org/sgp/crs/misc/R42501.pdf
http://www.fas.org/sgp/crs/misc/R42501.pdf
http://www.ustr.gov/sites/default/files/European%20Union_0.pdf
http://www.ustr.gov/sites/default/files/European%20Union_0.pdf
http://www.wto.org/english/tratop_e/dispu_e/cases_e/ds375_e.htm
http://www.wto.org/english/tratop_e/dispu_e/cases_e/ds375_e.htm
http://trade.ec.europa.eu/doclib/docs/2011/january/tradoc_147174.pdf
http://www.library.sso.ep.parl.union.eu/lis/site/policyAreaPostDetail.form?postId=49822&policyAreaId=
http://insidetrade.com/201210112412635/WTO-Daily-News/Daily-News/eu-us-officials-discuss-options-for-regulatory-cooperation-in-hlwg/menu-id-948.html
http://www.cbp.gov/xp/cgov/newsroom/news_releases/national/05042012.xml
http://www.cbp.gov/xp/cgov/newsroom/news_releases/national/05042012.xml
https://www.econstor.eu/dspace/bitstream/10419/66195/1/727020021.pdf
http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!CELEXnumdoc&lg=en&numdoc=52000DC0001
http://users.humboldt.edu/nzerbe/research/zerbe_risking.pdf
http://eprints.gla.ac.uk/7931/1/7931.pdf
http://ec.europa.eu/enterprise/policies/international/cooperating-governments/usa/transatlantic-economic-council/index_en.htm
http://ec.europa.eu/enterprise/policies/international/cooperating-governments/usa/transatlantic-economic-council/index_en.htm
http://ec.europa.eu/enterprise/policies/international/files/tec_framework_en.pdf
http://ec.europa.eu/enterprise/policies/international/files/tec_framework_en.pdf
http://www.fas.org/sgp/crs/row/RL34717.pdf
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the US or the EU; divergences are not 
universal (confined to certain high-profile 
WTO disputes) and the issue at stake can 
determine whether the EU or the US is the 
more precautionary actor.  

Trade in food and agricultural products 
Transatlantic regulatory divergences have 
been evident, particularly in the food and 
agricultural sector, relating to EU and US 
legislation and policies on security 
measures, sanitary and phytosanitary 
measures. The EU GI system, as well as the 
EU's stance on biotech agricultural products, 
such as genetically modified organisms 
(GMOs), food labelling standards and EU 
traceability laws have also created difficulties.  

Sanitary and Phytosanitary (SPS) issues 
The international trade regime for food and 
agricultural products, including GM 
products, consists of the rules of the General 
Agreement on Tariffs and Trade (GATT), the 
Agreement on the Application of Sanitary 
and Phytosanitary Measures (SPS) and the 
Agreement on Technical Barriers to Trade 
(TBT). The GATT allows for countries to 
regulate the level of protection they deem 
necessary, requiring only non-discrimination 
between foreign and domestic goods. It also 
allows exceptions such as restricting imports 
and exports, if justified for the protection of 
health and safety. Rules on public health 
measures are specified in the SPS and TBT 
agreements, to ensure that restrictions are 
not protectionist in reality. Members 
adopting an SPS measure must comply with 
scientific and procedural requirements and 
with certain international standards in food, 
animal health and plant health. 5  

At the EU level, the General Food Law 
Regulation (178/2002 EC) aims at ensuring a 
high level of protection of human health 
and consumers' interests, as well as the free 
movement of food and feed in the EU. It 
integrates the "farm to fork" approach and 
created the European Food Safety Agency 
to provide scientific risk assessment. Of 
significance is also the recent Regulation on 

the provision of food information to 
consumers (EU 1169/2011).  

The US Trade Representative’s 2012 SPS 
report mentions certain EU legislative 
measures impeding US exports. Among 
them are transatlantic disputes such as the 
EU's 1997 ban on imports of US poultry 
meat washed with chlorinated water as 
decontaminant (prohibited in the EU), and 
earlier ban on beef raised with artificial 
growth hormones. Both disputes reached 
the WTO, in 2009 (still pending) and 1996 
respectively. In the second case, the EU and 
US signed a memorandum of understanding 
in 2009 whereby the EU would import high-
quality beef (not raised with growth 
hormones) from the US according to a tariff-
rate quota. In exchange, the US would 
eliminate its retaliatory import duties on EU 
products. However, new disagreements on 
the use of lactic acid as sanitary wash for 
beef carcasses and meat have arisen. 
Moreover, the US considers the EU ban on 
pork produced with ractopamine a 
restriction of US exports.   

Recently, representatives of US farm 
organisations and other US associations 
representing food interests warned against 
the exclusion of agricultural and SPS issues 
from negotiations on the EU-US agreement, 
which could lead to the agreement failing in 
Congress.  

Genetically modified organisms 
In the field of agricultural biotechnology, 
including GMOs, although both EU and US 
regulatory regimes share the same goals 
(e.g. food safety, environmental sustain-
ability), their respective standards and 
regulations have diverged significantly. US 
public policy has promoted biotechnology, 
while public resistance in the EU has led to 
stricter regulatory standards. The US grows 
around 45% of the world's GM crops, while 
over 80% of all processed foods in the US 
contain GM-derived ingredients. Conversely, 
GMO scepticism amongst European 
consumers, coupled with declining public 
confidence in food safety following some 

http://www.intereconomics.eu/downloads/getfile.php?id=668&human=1
http://trade.ec.europa.eu/doclib/docs/2009/december/tradoc_145613.pdf
http://trade.ec.europa.eu/doclib/docs/2009/december/tradoc_145613.pdf
http://ec.europa.eu/food/food/foodlaw/traceability/factsheet_trace_2007_en.pdf
http://www.wto.org/english/docs_e/legal_e/legal_e.htm#goods
http://www.wto.org/english/docs_e/legal_e/legal_e.htm#goods
http://www.wto.org/english/tratop_e/sps_e/sps_agreement_cbt_e/c1s1p1_e.htm
http://www.wto.org/english/tratop_e/sps_e/sps_agreement_cbt_e/c1s1p1_e.htm
http://www.wto.org/english/docs_e/legal_e/17-tbt.pdf
http://www.wto.org/english/docs_e/legal_e/17-tbt.pdf
http://www.codexalimentarius.org/
http://www.oie.int/
http://www.ippc.int/IPP/En/default.htm
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32002R0178:en:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32002R0178:en:NOT
http://ec.europa.eu/enterprise/policies/international/files/ec-us-hlrcf-2008-april-safety-of-imported-products_en.pdf
http://www.efsa.europa.eu/
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:304:0018:0063:EN:PDF
http://www.ustr.gov/about-us/press-office/reports-and-publications/2012/sanitary-and-phytosanitary-measures-sps-report
http://www.ustr.gov/about-us/press-office/reports-and-publications/2012/sanitary-and-phytosanitary-measures-sps-report
http://www.fas.org/sgp/crs/row/R40199.pdf
http://www.fas.org/sgp/crs/row/R40199.pdf
http://www.wto.org/english/tratop_e/dispu_e/cases_e/ds389_e.htm
http://www.wto.org/english/tratop_e/dispu_e/cases_e/ds26_e.htm
http://insidetrade.com/Inside-US-Trade/Inside-U.S.-Trade-11/30/2012/council-parliament-actions-leave-lactic-acid-approval-up-to-commission/menu-id-172.html
http://insidetrade.com/201211122415936/WTO-Daily-News/Daily-News/without-agriculture-us-eu-fta-would-struggle-in-congress-stallman/menu-id-948.html
http://insidetrade.com/201211122415936/WTO-Daily-News/Daily-News/without-agriculture-us-eu-fta-would-struggle-in-congress-stallman/menu-id-948.html
http://insidetrade.com/201211012415047/WTO-Daily-News/Daily-News/asa-demands-changes-in-eu-food-labeling-emissions-regimes-in-potential-trade-deal/menu-id-948.html
http://users.humboldt.edu/nzerbe/research/zerbe_risking.pdf
http://www.library.sso.ep.parl.union.eu/lis/site/policyAreaPostDetail.form?postId=47946&policyAreaId=
http://ec.europa.eu/agriculture/statistics/agricultural/2011/pdf/d23-1-423_en.pdf
http://healthyfoodnaturally.com/2012/03/20/identifying-sources-of-gmos-in-your-food/
http://ec.europa.eu/public_opinion/archives/ebs/ebs_341_en.pdf
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food scares (e.g. BSE disease in cattle) 
explain the EU's more stringent regulatory 
framework on GMOs. Between 1998 and 
2004, there were no approvals of GM crops 
or foods in the EU. The WTO biotech dispute 
(2003) upheld US claims. Despite this, the US 
still complains about delays in approvals of 
GM products in the EU. It has however 
suspended retaliation proceedings under 
WTO rules to allow the EU to show progress 
on this issue.  

Food labelling 
EU food labelling requirements for GMOs 
and for food additives are another 
contentious issue in EU-US trade. The EU 
requires labelling of all products containing 
GMOs, except those accidentally containing 
less than 0.9% GMOs. As for food additives, 
the EU applied legislation in 2010 (new rules 
will apply from 2014 under EU Regulation 
1169/2011) requiring manufacturers to 
apply hyperactivity-risk warning labels on 
products containing any of six synthetic 
colours.6 The US contests the requirement 
for these warning labels, as unjustified by 
the Codex Alimentarius and as 
disadvantageous for US products in the EU.  

Nanotechnology 
Nanotechnology is a new technology area 
where the EU and the US are expected to 
cooperate in setting common standards. 
Engineered nanomaterials/nanoparticles 
(those not occurring naturally in the 
environment) are becoming attractive from 
a commercial and scientific perspective, as 
they can lead to less material and energy 
consumption, and to less waste and 
pollution in production. However, their 
impact on the environment, health and 
safety is still uncertain. Civil society 
organisations have expressed concerns 
about insufficient scientific knowledge on 
nanoparticles. They consider the current EU 
legislative framework inadequate and 
lacking a harmonised, clear definition. They 
also call for a mandatory labelling and 
traceability system. Industry stakeholders, 
already investing in nanotechnology, also 

ask for a reliable regulatory framework. The 
EC has proposed a definition for the term 
nanomaterial, and published in October 
2012 its second regulatory review on 
nanomaterials. Of concern is the use of 
nanomaterials in food and feed, cosmetics 
and biocidal products, with specific 
provisions being introduced for biocides, 
cosmetics, food additives, food labelling and 
materials in contact with foodstuff. In its 
2009 resolution on nanotechnologies, the 
Transatlantic Consumer Dialogue (TACD) 
called on both the EU and US to: agree on a 
definition; establish mandatory reporting 
schemes for nanoproducts put on the 
market, and a publicly available inventory; 
develop and adapt regulatory frameworks 
and ensure mandatory labelling for 
products containing nano-ingredients. 

Intellectual property rights (IPR) 
Regulatory differences have also slowed 
progress in the IPR field. Regarding patents, 
differences relate to the way patents are 
granted and to what is patentable. However, 
with the Patent Reform Act of 2011, the US 
switched from the “first-to-invent” rule (the 
person who had the idea first gets the 
patent) to the “first-to-file” rule which 
already applies in the EU: the first 
application filed obtains the patent. 
Bilaterally patent law harmonisation is 
difficult to achieve (an EU-wide patent law is 
lacking, although progress is now being 
made in that direction with the proposed 
unitary patent), but the US and the EU are 
coordinating at multilateral level on a draft 
Substantive Patent Law Treaty. Other IPR-
related EU-US trade divergences include 
geographical indications and protection of 
trade secrets. 

Geographical indications (GI) 
The EU and the US have long disagreed over 
terroir (the link between a product's special 
characteristics and the geographical 
location where it is produced) as a basis for 
regulation. For the US, GIs are an 
undesirable form of protection against 
competition for producers in a region, while 

http://users.humboldt.edu/nzerbe/research/zerbe_risking.pdf
http://www.wto.org/english/tratop_e/dispu_e/cases_e/ds291_e.htm
http://ec.europa.eu/food/food/biotechnology/gmfood/labelling_en.htm
http://ec.europa.eu/food/food/fAEF/additives/framework_reg_fA_en.htm
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:304:0018:0063:EN:PDF
http://www.efsa.europa.eu/en/faqs/faqfoodcolours.htm
http://www.efsa.europa.eu/en/faqs/faqfoodcolours.htm
http://www.europarl.europa.eu/stoa/cms/home/publications/studies?reference=IPOL-JOIN_DV(2012)482685
http://www.nanofutures.info/sites/default/files/TransatlanticEconomicCouncil.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:275:0038:0040:EN:PDF
http://ec.europa.eu/nanotechnology/policies_en.html
http://ec.europa.eu/nanotechnology/policies_en.html
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2012:167:0001:0123:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:342:0059:0209:en:PDF
http://tacd.org/index.php?option=com_docman&task=doc_download&gid=215&Itemid=40
http://tacd.org/index.php?option=com_docman&task=doc_download&gid=307&Itemid=40
http://tacd.org/index.php?option=com_docman&task=doc_download&gid=307&Itemid=40
https://www.econstor.eu/dspace/bitstream/10419/66195/1/727020021.pdf
http://www.dorsey.com/eu_ip_leahysmith_91411/
http://www.wipo.int/patent-law/en/harmonization.htm
http://www.wipo.int/patent-law/en/harmonization.htm
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for the EU, GIs are important to inform 
consumers about the qualities of a product. 
The EU has the most developed system for 
the protection of GIs. The US does not have 
specific legislation for GIs, using trademarks, 
certification marks or collective marks that 
are not linked with geographical attributes. 
GIs for wine are covered by special 
legislation both in the EU and US. 
Internationally, the Trade-related Intel-
lectual Property (TRIPS) agreement covers 
GIs, with wines and spirits designated a 
higher level of protection.  

The transatlantic dispute is about EU GIs 
getting protection in the US market through 
trademark legislation, while US GIs are not 
protected in the EU. In 1999, the US brought 
a complaint against the EU to the WTO for 
failing to protect adequately its trademarks 
and GIs (other than wines and spirits), in 
violation of the "national treatment" 
principle. It was ruled that the EU's system 
for the protection of GIs was not 
incompatible with WTO rules, but its 
implementation led to violations. 
Subsequently, the EU had to simplify its 
registration requirements for foreign GIs.  

Trade secrets 
The Transatlantic Business Dialogue (TABD) 
called for the EU-US agreement to address 
the issue of aligning legislation on the 
protection of trade secrets, including 
convergence of remedies.  

Trade secrets are increasingly an element of 
competitive advantage, taking the form of 
technological know-how or innovations that 
do not qualify for patent or copyright 
protection. It is argued that inadequate 
protection of trade secrets encourages free-
riding and discourages new investment in 
innovation. Yet, most countries are reluctant 
to protect trade secrets as IPR, due to 
uncertainty about what should be 
protected, opting instead for competition 
law (unfair trade practices), labour law, or 
tort law. Therefore, trade secrets are subject 
to a patchwork of legislation. The TRIPS 
agreement provides for the protection of 

trade secrets (article 39 on "undisclosed 
information") defined as information which 
is secret, has commercial value through 
being secret and has been subject to 
reasonable precautions to keep it secret. 
Reverse engineering and independent 
invention are accepted as exceptions. The 
US is the jurisdiction that offers the best 
redress in case of trade-secret theft, through 
its Uniform Trade Secrets Act. There is no 
EU-level specific legislation on trade secrets, 
and EU Member States have different 
approaches to protecting and enforcing 
trade-secrets rights. A case has been made 
in favour of an EU-wide definition for trade 
secrets and their protection as IPR.  

E-commerce, data protection and privacy  
The spread of information and communi-
cation technologies (ICT) and e-commerce 
have led to new challenges related to 
gathering of personal data by businesses 
and governments. Other problems relate to 
practices of behavioural profiling through 
tracking consumers' online activities, to the 
use of data without the consumers' 
knowledge or consent, and to inadequate 
product information, dispute-resolution and 
redress mechanisms. Cloud computing 
technologies pose further new risks to 
consumers in terms of data control.  

So far, the EU and the US have had different 
approaches to data and privacy protection. 
The Safe Harbour Agreement (2000) has 
seen a form of cooperation. While the EU 
has in place a comprehensive framework for 
consumer data protection laws, the US had 
regulated only government and some 
commercial activities. However, at the 
beginning of 2012, both the EU and the US 
started revising their consumer privacy 
protection frameworks. The EC proposed a 
new data protection package, providing 
additional protection to consumers. A new 
Regulation would set out the general EU 
framework for data protection, while a new 
Directive would deal with the use of data in 
police and criminal justice cooperation. The 
US administration issued a paper on 
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consumer data privacy containing a 
"Consumer Privacy Bill of Rights". 
Considering the new US approach, the TACD 
recommends, inter alia, the US to pass into 
legislation the Consumer Privacy Bill of 
Rights; the EU and US to adopt uniform 
standards/regulations for privacy and 
security enhancing technologies; to create 
an information exchange and alert system 
and cooperate on enforcement. The TABD 
called for simplification of regulation on 
transborder data flow.  

The European Parliament, in its October 2012 
Resolution on trade and economic relations with 
the United States, welcomed the HLWG's 
recommendation for a comprehensive EU-US 
agreement and called for the removal of tariffs 
and reduction of NTBs, while “supporting EU 
interests, in fields such as environmental, health 
and animal protection standards, food safety, 
(…) consumers’ rights, or geographical 
indications”. The EP also proposed “an 
institutionalisation of inter-compatibility 
between the EU and US regulatory regimes” and 
welcomed transatlantic initiatives to cooperate 
on developing common standards in new 
technologies. EP President Martin Schulz 
declared the EP’s support for an EU-US free trade 
zone being set up by 2015 (Johns Hopkins 
University, 27.11.2012). With the Lisbon Treaty, 
all agreements of the EU with third countries 
require the EP's consent (Art. 218 TFEU). 

Main references 
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Non-Tariff Measures in EU-US Trade and 
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Annex 

EU trade in merchandise with the US (€ billion) 
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Endnotes 
 

1 Concerning trade in goods, in 2011 the US accounted for €184.2 billion of total EU27 imports (or 10.9%) and for €260.6 billion of 
total EU27 exports (17.0%), while data for the EU27 shows €270.0 billion of total US imports (16.6%) and €193.7 billion of total 
US exports (18.2%). Regarding bilateral trade in services, in 2009 the value of US exports to the EU amounted to €124.3 billion 
(or 34.8% of total US exports) and US imports to the EU totalled €96.6 billion (or 36.5% of total US imports). Concerning the EU 
(2011), the US accounted for €140.1 billion of EU27 exports of services (or 29.0%) and for €145.5 billion in total EU27 imports of 
services (or 24.1%). In terms of FDI, in 2010, EU27 stocks with the US were €1 194.9 billion or 29% of total EU27 FDI stocks 
(outward) and €1 201.4 billion or 41% of total US FDI in the EU (inward).  

2 Non-Tariff Measures are defined as "all non-price and non-quantity restrictions on trade in goods, services and investment at 
federal and state level. This includes border measures (customs procedures...) as well as behind the border measures flowing 
from domestic laws, regulations and practices. [...]  Non-tariff measures and regulatory divergence are restrictions to trade in 
goods, services and investment [...] that come from differences in regulation." (ECORYS study Non-Tariff Measures in EU-US 
Trade and Investment, 2009). 

3 EU-US horizontal regulatory cooperation: mutual recognition of impact assessment?/ A.C.M. Meuwese in Transatlantic 
Regulatory Cooperation: The Shifting Roles of the EU, the US and California/ D. Vogel and J.F.M. Swinnen (Ed.), Edward Elgar, 
Cheltenham, UK, 2011, pp. 249-269. 

4 1995: the New Transatlantic Agenda followed by the creation of the Transatlantic Business Dialogue, the Transatlantic Labour 
Dialogue, the Transatlantic Environmental Dialogue and the Transatlantic Consumer Dialogue;  
1997: the Joint Statement on Regulatory Cooperation;  
1998: the launch of the Transatlantic Economic Partnership and the signing of Mutual Recognition Agreements for sectors such 
as electrical equipment, pharmaceutical products, telecommunications and IT equipment;  
1999: a Joint Statement on Early Warning and Problem Prevention Mechanisms;  
2002: the Guidelines for Regulatory Cooperation and Transparency;  
2004: Roadmap for EU-US Regulatory Cooperation and Transparency, proposing ten sector-specific projects for regulatory 
discussion;  
2005: a second Roadmap expanded the list to 15 sector-specific projects and created two new dialogues: between the 
European Commission and the US Office of Management and Budget and the High-Level Regulatory Cooperation Forum;  
2010: Transatlantic Innovation Action Partnership Action Plan;  
2011: Common Understanding on Regulatory Principles and Best Practices. 

5 How to get out of the transatlantic regulatory deadlock over genetically modified organisms? / A. Alemanno in Transatlantic 
Regulatory Cooperation: The Shifting Roles of the EU, the US and California/ D. Vogel and J.F.M. Swinnen (Ed.), Edward Elgar, 
Cheltenham, UK, 2011, pp. 200-226. 

6 Sunset Yellow, Quinoline Yellow, Carmoisine, Allura Red, Tartrazine and Ponceau 4R. 
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