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SUMMARY There are three main branches 
of European Union competition policy: 
antitrust, cartels and merger control. The 
European Commission (EC) enforces the 
competition rules through its powers of 
investigation and sanction. Competition cases 
can be taken to the General Court with 
appeals heard by the Court of Justice. 
In 2012, the Court confirmed that there was 
restricted competition on consumer credit card 
and natural gas markets. The EC either started 
or concluded investigations on a range of 
important markets such as passenger airlines, 
e-books, mobile device producers, 
pharmaceuticals and telecommunications.  
Cartel decisions taken included the record high 
fine imposed on producers of cathode ray 
tubes. The EC noted increased use of 
settlement procedure and immunity and 
leniency provisions as well as a growing 
number of applications for reductions of fines 
due to inability to pay. "Abuse of dominant 
position" investigations addressed a number 
of network industries as well as the high-tech 
sector. One merger in the European financial 
derivatives market was blocked.      
Stakeholders believe that the ongoing crisis 
has not weakened the enforcement of 
competition policy. New developments 
suggested by the EP and researchers include 
the development of a framework for private 
enforcement of the competition rules.  
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EU competition policy overview  

The aim of EU competition policy is to 
facilitate the correct functioning of the 
Single Market. Its essence is to ensure that 
enterprises have the possibility to compete 
on equal terms on the markets of all 
Member States. The European Commission, 
in cooperation with national competition 
authorities, directly enforces the EU 
competition rules set out in Articles 101-109 
of the Treaty on the Functioning of the EU 
(TFEU). The EC monitors the markets and, if 
it finds evidence, acts against anti-
competitive activities affecting cross-border 
trade. Under the checks and balances 
system, the Commission's decisions can be 
challenged in the General Court with a final 
appeal possible before the Court of Justice.  

Antitrust  

Legal framework 
EU antitrust policy is based on two core 
legal provisions: 
 Article 101 TFEU, which prohibits 

agreements between two or more 
independent market operators which 
restrict competition. This provision 
applies to both horizontal agreements 
(between companies operating at the 
same level in the market, e.g. 
wholesalers) and vertical agreements 

©
 iQ

on
ce

pt
 / 

Fo
to

lia
 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2010:083:0047:0200:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2010:083:0047:0200:EN:PDF
http://ec.europa.eu/competition/antitrust/key_actors_en.pdf
http://ec.europa.eu/competition/antitrust/key_actors_en.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:12008E101:EN:NOT
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(between companies operating at 
different levels, e.g. producer and 
distributor).  

 Article 102 TFEU, which prohibits abuse 
of a dominant market position by one or 
more undertakings.  

Implementation of the competition rules is 
governed by Council Regulation (EC) 
1/2003. It stipulates the Commission's 
specific investigative powers (such as 
inspection on premises and written requests 
for information). The EC may impose fines of 
up to 10% of an undertaking's annual 
turnover for infringements of Articles 101 
and 102. Antitrust rules are also contained in 
sector- and conduct-specific regulations and 
non-regulatory documents such as notices 
and guidelines.  

Main antitrust issues 
Restrictive agreements and concerted 
practices between companies, such as fixing 
prices, limiting production, sharing markets, 
applying different conditions to equivalent 
trading parties or making the conclusion of 
contracts subject to unrelated obligations 
are prohibited in principle. An agreement 
may be exempted from prohibition if its 
beneficial effects outweigh the anti-
competitive effect. The EC has three 
possible courses of action: launch an 
infringement procedure, give clearance to 
an agreement or issue an exemption (or 
block exemption for the whole sector, e.g. 
the car industry).    

Recent developments  
A weak culture of private litigation, and 
limited incentives for individuals to sue at 
their own expense, has led the Commission 
to work on EU frameworks for actions for 
damages and collective redress, to provide 
common standards and minimum 
requirements for national systems. These 
initiatives aim to allow citizens, businesses 
and consumer groups the right to seek 
reparation for antitrust damages. Both 
initiatives, planned for 2012 in the EC 
Roadmap and the EC Working Plan 
respectively, were delayed, partly due to 

concerns over claimants' access to 
confidential case documents. Companies 
subject to antitrust investigation may claim 
confidentiality of some information, which 
was the subject of detailed 2012 Guidelines.       

In 2012 the Commission also published its 
Antitrust Manual of Procedures disclosing 
parts of its internal guidelines concerning 
investigations on cartels and abuse of a 
dominant market position. After revising the 
mandate of the Hearing Officer and 
publishing the best antitrust practices in 
2011, this is a third measure aimed at 
mitigating criticism of lack of transparency.  

Important rulings in 2012  
In 2012 the General Court confirmed that 
MasterCard's cross-border inter-bank fees 
for consumer credit and debit cards restrict 
competition, as they inflate the costs for 
merchants without benefits for consumers.  

A market-sharing agreement between the 
E.ON group and GDF Suez on the French 
and German natural gas markets was 
confirmed by the General Court to have 
violated competition law. However, the 
Commission was found to have committed 
an error as regards the duration of the 
infringement and the fines were reduced.     

Sectoral investigations in 2012 
Members of the transatlantic joint venture 
between several passenger airlines, 
members of the SkyTeam alliance, fully 
coordinate their capacity, schedules, pricing 
and revenue management and share their 
profits and losses on the routes between 
Europe and North America. The EC is 
examining whether this affects routes 
where, in the absence of the joint venture, 
the same airlines would be providing 
competing services.   

To avoid fines, Apple and four major 
publishers have agreed to ease e-book 
pricing restrictions on retailers (such as 
Amazon). Previously, the publishers set the 
prices on the iBookstore while Apple took a 
flat 30% share of sales. Retailers were not 
allowed to sell e-books unless they joined 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:12008E102:EN:NOT
http://ec.europa.eu/competition/antitrust/legislation/regulations.html
http://ec.europa.eu/competition/antitrust/legislation/regulations.html
http://ec.europa.eu/competition/antitrust/legislation/fines.html
http://ec.europa.eu/competition/antitrust/legislation/legislation.html
http://www.europarl.europa.eu/ftu/pdf/en/FTU_3.3.1.pdf
http://www.europarl.europa.eu/ftu/pdf/en/FTU_3.3.1.pdf
http://ec.europa.eu/competition/antitrust/actionsdamages/index.html
http://ec.europa.eu/competition/antitrust/actionsdamages/index.html
http://ec.europa.eu/competition/antitrust/actionsdamages/collective_redress_en.html
http://ec.europa.eu/governance/impact/planned_ia/docs/2009_comp_023_damages_breaches_antitrust_en.pdf
http://ec.europa.eu/governance/impact/planned_ia/docs/2009_comp_023_damages_breaches_antitrust_en.pdf
http://ec.europa.eu/atwork/pdf/cwp2012_en.pdf
http://www.forbes.com/sites/mergermarket/2013/02/13/no-softening-of-eu-antitrust-enforcement-expected-for-2013/2
http://ec.europa.eu/competition/antitrust/guidance_en.pdf
http://ec.europa.eu/competition/antitrust/antitrust_manproc_3_2012_en.pdf
http://ec.europa.eu/competition/hearing_officers/legislation.html
http://ec.europa.eu/competition/antitrust/legislation/legislation.html
http://www.crowell.com/NewsEvents/AlertsNewsletters/all/European-Commission-Publishes-Antitrust-Manual-of-Procedures
http://europa.eu/rapid/press-release_MEMO-12-377_en.htm
http://curia.europa.eu/jcms/upload/docs/application/pdf/2012-06/cp120093en.pdf
http://europa.eu/rapid/press-release_IP-12-79_en.htm
http://europa.eu/rapid/press-release_IP-12-1367_en.htm
http://europa.eu/rapid/press-release_IP-12-1367_en.htm
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this arrangement, and they were not free to 
set their prices.   

Numerous enquiries into 
pharmaceuticals confirm that 
the company which holds 
the primary patent on a 
medicine often grants 
significant payments or other 
benefits to its competitors, 
who in return delay the 
market entry of cheaper 
generic versions of patented 
medicine.  

The Commission decided 
that Siemens and Areva 
limited competition on 
nuclear technology markets. 
The companies established a 
joint venture with a non-
compete clause to run for 11 
years after its termination. 
After the investigation they 
offered to limit the scope of 
the clause to three years. A 
non-compete clause resulted 
in a €79 million fine for 
telecommunication 
operators Telefónica and 
Portugal Telecom, who 
deliberately agreed to stay 
out of each others' home 
markets.   

Abuse of a dominant 
market position 
According to case law, 
market shares of between 
40% and 55% indicate a dominant position 
on the market. This position may be 
exploited to eliminate competition by, for 
example, predatory (below cost) pricing, 
forcing customers to buy bundled products 
or entering into exclusive agreements with 
distributors. According to the Commission, 
interventions typically take place in 
regulated sectors and deal with incumbents 
in fragmented markets, e.g. the energy 
sector.  

Important rulings in 2012 
The European Court of Justice in its ruling 
on Post Danmark stated that selective 

predatory pricing, which is 
not part of a scheme to 
dominate and reduce 
competition, is not in itself 
an infringement.  

The 2004 EC decision found 
that Microsoft withheld 
critical interoperability 
information from its 
competitors, constituting 
abuse of a dominant 
position. In 2007 Microsoft 
was given an additional fine 
for failing to comply with 
the 2004 order. In 2012 the 
General Court upheld this 
decision and imposed a 
slightly reduced penalty 
payment of €860 million on 
Microsoft.    

Sectoral investigations in 
2012 
A recent high-profile case 
concerned Telekomunikacja 
Polska which was fined €127 
million for seeking to limit 
competition on the 
broadband market by 
creating obstacles for 
alternative providers trying 
to use its network. Slovak 
Telekom and Deutsche 
Telekom are under 
investigation for predatory 

pricing and bundling products on the Slovak 
wholesale broadband market.  

The Commission is also examining whether 
Motorola and Samsung, holders of standard 
essential patents, failed to honour the 
obligation to license these patents and 
hence abused their market position.  

In the railways sector the Commission is 
investigating whether the German 
incumbent Deutsche Bahn AG and some of 

Google investigation 

The EC started investigating 
Google in November 2010 after 
three of its competitors, including 
Microsoft, complained that it has 
abused its dominant market 
position. The main complaints 
were that Google is using its 
dominance in the online search 
market (90% share of the EU 
market) to demote its rivals' 
listings in the search results, and 
place restrictions on advertisers 
who want to move to other search 
engines. In December 2012 the 
Commission expressed its 
concerns relating to Google's 
market conduct and demanded 
Google present formal commit-
ments to mitigate negative effects 
on competition (which it 
submitted on 31 January 2013). 
The complainants remained 
sceptical about the effectiveness 
of the solutions coming out of the 
investigation.  

In 2013 ICOMP, the Initiative for a 
Competitive Online Market Place, 
claimed that Google entered into 
an illegal network of agreements 
with partners from across the IT 
sector which agreed to have 
Google as default search browser 
pre-installed on computers and 
bundled with software.  

http://europa.eu/rapid/press-release_MEMO-13-56_en.htm
http://europa.eu/rapid/press-release_IP-12-618_en.htm
http://europa.eu/rapid/press-release_IP-13-39_en.htm
http://europa.eu/rapid/press-release_IP-13-39_en.htm
http://www.hanselawreview.org/pdf4/Vol2No2Art05.pdf
http://ec.europa.eu/competition/speeches/text/sp2013_01_en.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62010CJ0209:EN:NOT
http://europa.eu/rapid/press-release_MEMO-12-500_en.htm
http://europa.eu/rapid/press-release_IP-11-771_en.htm
http://europa.eu/rapid/press-release_IP-12-462_en.htm
http://europa.eu/rapid/press-release_IP-12-345_en.htm
http://europa.eu/rapid/press-release_IP-12-89_en.htm?locale=EN
http://europa.eu/rapid/press-release_IP-12-597_en.htm
http://europa.eu/rapid/press-release_SPEECH-12-967_en.htm
http://europa.eu/rapid/press-release_SPEECH-12-967_en.htm
http://www.reuters.com/article/2013/02/22/us-eu-google-idUSBRE91L0EJ20130222
http://www.reuters.com/article/2013/02/22/us-eu-google-idUSBRE91L0EJ20130222
http://www.i-comp.org/
http://www.out-law.com/en/articles/2013/february/googles-dominant-search-position-built-on-network-of-anti-competitive-agreements-rivals-claim1
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its subsidiaries operate an anti-competitive 
pricing system for electricity 
used on the railway network.   

In the energy sector the EC 
opened proceedings against 
Gazprom for allegedly 
dividing markets by 
hindering gas flow, 
preventing diversification of 
gas supply and linking the 
price of gas to oil prices.  

Cartels 

The most blatant example of 
infringement of antitrust 
rules is the creation of a 
cartel between market 
competitors, who join 
together to fix prices, limit 
production or to share 
markets or customers 
between them. The leniency 
policy encourages cartel members to hand 
over inside evidence: the first company to 
do so is immune from paying fines. Under 
settlement procedure fines may be reduced 
if companies acknowledge their 
involvement in the cartel.  

Figure 1 - Cartel fines levied by the EC(*) 
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Data source: European Commission  

Since the EC lacks the enforcement 
capabilities of the Member States such as 
criminal sanctions, the deterrent effect of 
the fines on cartels is not certain. The EC has 

estimated damage to the economy caused 
by the cartels investigated 
in the period 2005-2007 to 
be €7.6 billion. It assumed 
cartels cause prices to be 
overcharged 10%, however 
earlier estimates by the 
OECD and economic 
literature suggest harm to 
society to be 20 to 25% of 
the trade volume affected 
by cartels.  

Recent developments 
According to the 
Commission most cartels 
increase the prices of the 
input and intermediate 
goods which are used for 
manufacture of consumer 
goods. In the current crisis 
low demand and difficult 
credit conditions cut the 
profit margins of EU firms, 

and cartel activities aggravate the pressure 
on these margins by raising production 
costs.  

The current trend in dealing with cartels 
includes increased use of both the 
settlement procedure and immunity and 
leniency. These have a positive effect on 
proceedings as they shorten the time of 
investigations. The number of applications 
to the EC for a reduction of a cartel fine due 
to culprits' "inability to pay" has also risen 
during the crisis.    

Cartel decisions in 2012   
Three major cartel investigations were 
concluded in 2012. The Commission fined 
14 international groups of freight-
forwarding companies a total of €169 
million, and nine producers of window 
mountings €86 million for operating cartels 
through which they coordinated common 
price increases (one inability-to-pay 
reduction was granted). The case of 
manufacturers of water-management 
products finished with the companies' 
acknowledgment of wrongdoing 

Microsoft: failure to comply with 
its commitments   

In 2009, the EC accepted 
Microsoft's commitments to offer 
throughout a five-year period 
options other than its own 
browser, Internet Explorer, to 
European users of its Windows 
operating systems. Initially the 
company offered a screen choice 
through which users could 
download alternative browsers, 
but in July 2012 a failure to do so 
was detected and documented. 
Microsoft claimed a "technical 
error" as the cause. On 6 March 
2013 the Commission imposed a 
€561 million fine on Microsoft, 
which marked the first time that a 
company was fined for non-
compliance with its legally 
binding commitments.        

http://europa.eu/rapid/press-release_IP-12-937_en.htm
http://ec.europa.eu/competition/cartels/leniency/leniency.html
http://ec.europa.eu/competition/cartels/leniency/leniency.html
http://ec.europa.eu/competition/cartels/legislation/settlements.html
http://ec.europa.eu/competition/cartels/statistics/statistics.pdf
http://www.bruegel.org/nc/blog/detail/article/956-european-antitrust-fines-a-new-wave-of-deterrence/
http://ec.europa.eu/competition/publications/annual_report/2008/en.pdf
http://www.oecd.org/competition/cartelsandanti-competitiveagreements/1841891.pdf
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1029755
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1029755
http://europa.eu/rapid/press-release_SPEECH-10-586_en.htm
http://europa.eu/rapid/press-release_SPEECH-12-453_en.htm
http://www.globalcompetitionreview.com/reviews/47/sections/162/chapters/1817/cartels-leniency
http://www.globalcompetitionreview.com/reviews/47/sections/162/chapters/1817/cartels-leniency
http://europa.eu/rapid/press-release_SPEECH-11-268_en.htm
http://europa.eu/rapid/press-release_IP-12-314_en.htm
http://europa.eu/rapid/press-release_IP-12-314_en.htm
http://europa.eu/rapid/press-release_IP-12-313_en.htm
http://europa.eu/rapid/press-release_IP-12-313_en.htm
http://europa.eu/rapid/press-release_IP-12-704_en.htm
http://europa.eu/rapid/press-release_IP-12-704_en.htm
http://europa.eu/rapid/press-release_IP-09-1941_en.htm?locale=en
http://europa.eu/rapid/press-release_IP-13-196_en.htm
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(settlement procedure) and reduced fines. 
The EC also decided on record high fines as 
a result of its 2011 investigation of cartels in 
the sector of television and computer 
monitor cathode ray tubes ("CRT"). Seven 
international groups of companies were 
fined €1.47 billion. Between 1996 and 2006, 
these companies fixed prices, shared 
markets, restricted their output and 
allocated customers amongst themselves. 

Merger control 

Legal framework 
The main legal texts on merger decisions are 
the EC Merger Regulation and its 
Implementing Regulation, complemented 
with notices and guidelines. 

Main issues 
The EC must be notified of a planned 
merger if the annual turnover of the 
combined businesses exceeds specific 
thresholds. These rules apply even for 
companies based outside the EU if they do 
business in the single market. Mergers are 
examined to see if they would have a 
negative effect on competition in the EU – 
by for example merging major competitors 
or creating or strengthening a dominant 
player – which could lead to higher prices, 
reduced choice or less innovation.  

The Commission may approve a merger 
conditionally if the parties commit to taking 
action which corrects possible distortions of 
competition. Since 1990, when the Merger 
Regulation came into force, up to November 
2012, the EC has cleared more than 4 600 
deals and blocked 22. The Commission 
noted relatively limited merger activity 
following the financial and economic crisis.   

Recent merger control cases  
In 2012, the Commission allowed the 
acquisition of ED&F MAN, the second-largest 
sugar trader worldwide, by Südzucker, the 
EU's largest sugar producer. The deal risked 
eliminating competition between two 
companies and creating a dominant player 

in Italy. It was approved conditionally upon 
divesture of ED&F's Italian refinery.  

The Commission prohibited the merger 
between Deutsche Börse and NYSE Euronext 
because it would have created a "near 
monopoly" in European financial derivatives. 
In 2013, the EC blocked the €5.2 billion 
merger of parcel delivery companies UPS 
and TNT, which could have reduced 
competition in 15 countries and led to price 
increases. 

Future prospects 
In a November 2012 speech, Joaquin 
Almunia, the Commissioner responsible for 
competition policy, outlined some 
modifications to merger policy which may 
be tabled in 2013. The main element of 
reform was streamlining the existing system 
in order to be able to distinguish between 
cases that clearly pose no problem to 
competition and cases which demand 
careful analysis. The simplification exercise 
would result in speedier approval of the 
former type of case.  

In the longer term, the Commissioner 
indicated that the Merger Regulation may 
be extended to cover transactions that lead 
to acquisition of non-controlling minority 
stakes, which currently do not fall within the 
scope of investigations even though they 
may in certain cases have a damaging effect 
on competition. Proposed methods to 
scrutinise these transactions would either be 
by a mandatory notification system or by a 
pro-active identification of problematic 
cases by the EC.   

Evaluation and stakeholder views  

Practitioners argue that the removal, in the 
Lisbon Treaty, at the initiative of the French 
President, of "undistorted competition" as 
one of the formal purposes of the Union 
listed in the TFEU, was merely symbolic and 
did not weaken the policy.    

While there are more applications for 
reduced fines due to firms' inability to pay, 
the evidence shows that the Commission 

http://europa.eu/rapid/press-release_IP-12-1317_en.htm
http://ec.europa.eu/competition/mergers/legislation/legislation.html
http://ec.europa.eu/competition/mergers/legislation/regulations.html
http://ec.europa.eu/competition/mergers/legislation/regulations.html
http://europa.eu/rapid/press-release_SPEECH-12-773_en.htm
http://ec.europa.eu/competition/recovery/real_economy.html
http://europa.eu/rapid/press-release_IP-12-486_en.htm
http://europa.eu/rapid/press-release_IP-12-94_en.htm
http://europa.eu/rapid/press-release_IP-13-68_en.htm
http://europa.eu/rapid/press-release_SPEECH-12-773_en.htm
http://kluwercompetitionlawblog.com/2011/11/25/%E2%80%9Cthanks-nicolas-sarkozy-but-no-thanks-%E2%80%9D-cjeu-rules-on-status-of-protocol-on-internal-market-and-competition/
http://www.tandfonline.com/doi/abs/10.1080/07036337.2012.707359
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has not softened its policy during the crisis. 
No special provisions have been introduced 
to allow the existence of crisis cartels, and it 
appears that the legislation continues to be 
interpreted as strictly as before. Employers 
note a general increase in the level of fines 
and call for an improvement in protection of 
the procedural rights of the parties as well as 
considering alternative types of sanctions.  
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Some researchers stress the need to 
legislate for rules on collective damages 
action and redress at EU level, since this 
would encourage private enforcement 
making anti-competitive practices more 
costly. Analysts claim that this has been on 
the EU agenda for years but considerable 
opposition from some Member States, 
business organisations and MEPs, fearing 
excessive litigation, prevent it from being 
taken further.   

A think-thank claims that standard-setting 
entails a risk of anti-competitive abuse as it 
may eliminate competition between 
technologies. The Commission has been 
cautious to penalise operators that may 
consider monopoly rents as reward for their 
initial research investment, and competition 
policy still requires the identification of well-
targeted enforcement rules.  

The OECD argues that one of the main tools 
of industrial policy, the creation and 
protection of national champions, is at odds 
with competition policy. The available 
evidence suggests that some Member 
States try to block mergers to maintain 
national ownership in defined sectors.  

Industrialists argue that synergies, which are 
often the underlying cause for mergers, 
need to have a more prominent place in 
merger analysis.  

Critics argue that EU antitrust policy has an 
adverse effect on economic growth: it 
eliminates any positive spill-over effects 
which may stem from the creation of cartels 
(especially in technology), leads to high 
social costs associated with mass 

unemployment when monopolistic markets 
are liberalised and prohibits existence of 
European champions which enhance 
Europe’s image as high quality producer. 
They argue that merger policy is biased 
against small countries, as mergers between 
companies from small Member States are 
more likely to be blocked.   

European Parliament 

In a resolution of 2 February 2012, the EP 
urged the Commission to incorporate a 
detailed basis for calculating fines in the 
existing regulation and welcomed the use of 
settlements in cartel cases. MEPs underlined 
that the current crisis cannot justify a 
relaxation of EU merger policies and called 
on the Commission to ensure that mergers 
designed to aid ailing banks do not create 
more "too big to fail" institutions. In a 
separate resolution of 2 February 2012, the 
EP asked the Commission to submit a 
proposal for an EU-level horizontal 
framework governing collective redress. 
MEPs called on the EC to explore ways to 
raise consumer awareness of the availability 
of the collective redress mechanisms.    

Further reading 

The European Antitrust Review 2013, Global 
Competition Review, September 2012   

Major Developments and Policy Issues in EU 
Competition Law, Clifford Chance, April 2012   

Disclaimer and Copyright 

This briefing is a summary of published information and 
does not necessarily represent the views of the author or 
the European Parliament. The document is exclusively 
addressed to the Members and staff of the European 
Parliament for their parliamentary work. Links to 
information sources within this document may be 
inaccessible from locations outside the European 
Parliament network. © European Union, 2013. All rights 
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