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EXPLANATORY MEMORANDUM 

1. CONTEXT OF THE DELEGATED ACT 

Green direct payments account for 30 per cent of Union Member States’ annual ceilings for 

direct payments. They take the form of an annual payment per eligible hectare conditional on 

farmers respecting three simple, generalised, non-contractual and annual actions that are 

beneficial for the environment and the climate. These 'standard greening practices' defined in 

Regulation (EU) No 1307/2013 ('the basic regulation' hereafter) are: ecological focus area 

(EFA) covering 5 % of arable area; crop diversification and maintenance of permanent 

grassland including a protection of environmentally sensitive permanent grassland. In certain 

cases, farmers may apply equivalent practices, also defined in the basic regulation, as 

alternatives to the standard practices. The Commission Delegated Regulation (EU) No 

639/2014 (‘the delegated regulation’ hereafter) most recently amended by Delegated 

Regulation (EU) No 2017/1155 specifies and supplements certain technical parameters, 

definitions and methods concerning greening practices.  

The present act covers several amendments of the greening provisions of the delegated 

regulation. They follow recent modification of greening provisions in the basic regulation by 

Regulation (EU) No 2017/2393 ('the omnibus regulation' hereafter).  

Another act covering amendments to several other than greening elements of the delegated 

regulation stemming from the omnibus regulation has been processed separately. 

2. CONSULTATIONS PRIOR TO THE ADOPTION OF THE ACT 

The draft was presented to the Member States in the framework of the expert group for direct 

payments meetings held on 14 December 2017 and on 23 January 2018. Commission services 

clarified a number of issues and replied to questions posed by experts. The draft was then 

refined in light of experts' observations made in the meetings or submitted in writing.  

When convening the expert group meetings, the draft versions of the present act were also 

transmitted to the European Parliament and to the Council. 

3. LEGAL ELEMENTS OF THE DELEGATED ACT 

Permanent grassland 

Article 43(3) of the delegated regulation lists potential changes in the area e.g., changes under 

organic production when Member States have to adapt  the permanent grassland reference 

ratio if they assess these developments have a significant impact on the evolution of the ratio. 

Introduction by the omnibus regulation of three options for Member States to adjust the 

coverage of the permanent grassland by: including only grassland that has not been ploughed 

up in the preceding 5 years; including area covered by certain species such as shrubs or trees 

which produce animal feed on condition that grassland remains predominant; including land 

which can be grazed even though grassland is not predominant, might influence the amount of 

permanent grassland area considered as a reference thus significantly affecting the ratio. 

Therefore these particular cases are proposed to be added to those listed in the Article.  

Article 44(1) of the delegated regulation stipulates rules for the optional (for Member States) 

system of authorisations to farmers to convert permanent grassland into other uses. At present 

it covers the condition that conversion be accompanied by establishment of another, 

corresponding area of permanent grassland which will be classified as permanent grassland 

from the first day. It is proposed to expand this provision by including also a case of re-
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establishment of permanent grassland on the same parcel, in case of Member States applying 

the ploughing-up criterion (see above).  

Ecological Focus Area 

The omnibus regulation introduced three ecological focus area (EFA) types in addition to 

those already established. Recital 45 of Regulation (EU) No 1307/2013 emphasises the 

importance of EFAs to be established in a coherent way. It is therefore proposed to clarify the 

relation between the new EFA types and the remaining ones in terms of management 

conditions. 

One of the new EFA types is land lying fallow for melliferous plants which has been assigned 

a weighting factor higher than that for the existing EFA type of land lying fallow. It is 

proposed to clarify the distinction between the two types by modifying Article 45(2) of the 

delegated regulation. 

The difference between the two types consists in the coverage by melliferous plants. Since the 

land lying fallow for melliferous plants formed part of the now separate type of land lying 

fallow, the existing management requirements for land lying fallow, in particular as regards 

the "no production" requirement, the minimum duration to be set by Member States and the 

ban on the use of plant protection products apply also in case of land lying fallow for 

melliferous plants. In addition, to remove doubts that might arise by the introduction of the 

new type of land lying fallow which entails sowing plants on it, given the biodiversity 

objective of the EFA, it is proposed to clarify that in line with the non-production requirement 

such areas should not include areas under crops which are normally cultivated for harvesting 

purpose. 

To articulate the difference between the two types of land lying fallow and to provide 

certainty to farmers as to the acceptable plant coverage on the land lying fallow for 

melliferous plants, it is proposed that Member States establish a list of species that may be 

sown on such land lying fallow. It is also proposed to exclude invasive alien species from this 

list. Member States should have an option to decide on relevant additional management 

requirements so that to maximise the biodiversity benefit of such areas. It is also proposed to 

clarify that non-predominant presence of grass species and the use of hives on land lying 

fallow for melliferous plants is allowed given that they do not affect the effect in terms of 

biodiversity.  

A new paragraph 8a to be added to Article 45 proposes management conditions in terms of 

chemical inputs for the new EFA types of Miscanthus and Silphium perfoliatum in view of the 

biodiversity objective of ecological focus area.  

Entry into force and application 

In Article 2 it is proposed to differentiate years of application for the changes brought within 

this regulation. While the amendments concerning the permanent grassland should be 

applicable in year 2018, it is proposed to defer application of  amendments relating to 

ecological focus area until 2019 where new requirements are imposed in order to allow 

national authorities and farmers time to adjust.  
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COMMISSION DELEGATED REGULATION (EU) …/... 

of 9.7.2018 

amending Delegated Regulation (EU) No 639/2014 as regards certain provisions on the 

greening practices established by Regulation (EU) No 1307/2013 of the European 

Parliament and of the Council 

THE EUROPEAN COMMISSION, 

Having regard to the Treaty on the Functioning of the European Union, 

Having regard to Regulation (EU) No 1307/2013 of the European Parliament and of the 

Council of 17 December 2013 establishing rules for direct payments to farmers under support 

schemes within the framework of the common agricultural policy and repealing Council 

Regulation (EC) No 637/2008 and Council Regulation (EC) No 73/2009
1
, and in particular 

Articles 45(6)(b) and 46(9)(a) thereof, 

Whereas: 

(1) Articles 38 to 48 of Commission Delegated Regulation (EU) No 639/2014
2
 lay down 

rules supplementing the provisions on greening practices established by Regulation 

(EU) No 1307/2013.  

(2) Regulation (EU) 2017/2393 of the European Parliament and of the Council
3
 amending 

several provisions on greening practices established by Regulation (EU) No 

1307/2013 entered into force on 30 December 2017. The amendments concerning the 

greening practices apply since 1 January 2018. In order to clarify and ensure 

consistency between relevant obligations of the operators, these amendments require 

that certain provisions of Delegated Regulation (EU) No 639/2014 be adjusted.  

(3) Where Member States decide that land covered by grass that has not been ploughed up 

for five years or more is considered permanent grassland pursuant to point (a) of the 

third subparagraph of Article 4(2) of Regulation (EU) No 1307/2013, as amended by 

Regulation (EU) 2017/2393, or, decide that the area of permanent grassland may 

include other species such as certain shrubs or trees pursuant to point (b) of this 

subparagraph, or decide that certain land which can be grazed is considered permanent 

grassland pursuant to point (c) of this subparagraph, they should adapt, if necessary, 

                                                 
1 OJ L 347, 20.12.2013, p. 608. 
2 Commission Delegated Regulation (EU) No 639/2014 of 11 March 2014 supplementing Regulation 

(EU) No 1307/2013 of the European Parliament and of the Council establishing rules for direct 

payments to farmers under support schemes within the framework of the common agricultural policy 

and amending Annex X to that Regulation (OJ L 181, 20.6.2014, p. 1). 
3 Regulation (EU) 2017/2393 of the European Parliament and of the Council of 13 December 2017 

amending Regulations (EU) No 1305/2013 on support for rural development by the European 

Agricultural Fund for Rural Development (EAFRD), (EU) No 1306/2013 on the financing, 

management and monitoring of the common agricultural policy, (EU) No 1307/2013 establishing rules 

for direct payments to farmers under support schemes within the framework of the common agricultural 

policy, (EU) No 1308/2013 establishing a common organisation of the markets in agricultural products 

and (EU) No 652/2014 laying down provisions for the management of expenditure relating to the food 

chain, animal health and animal welfare, and relating to plant health and plant reproductive material (OJ 

L 350, 29.12.2017, p. 15). 
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their reference ratio in order to take account of possible significant effects on that ratio 

of applying these decisions.  

(4) Following the introduction in point (a) of the third subparagraph of Article 4(2) of 

Regulation (EU) No 1307/2013, as amended by Regulation (EU) 2017/2393, of the 

possibility for Member States to decide that land covered by grass that has not been 

ploughed up for five years or more is considered permanent grassland, an area of 

permanent grassland may lose that qualification not only as a consequence of its 

conversion into arable crops but also as a consequence of ploughing. Article 44, 

paragraph 1, of Delegated Regulation (EU) No 639/2014 should be adapted to reflect 

this new possibility.   

(5) Article 3(9)(b)(i) of Regulation (EU) 2017/2393 introduces three new types of 

ecological focus areas, extending the current list by areas with Miscanthus, areas with 

Silphium perfoliatum and land lying fallow for melliferous plants (pollen and nectar 

rich species). Recital (45) of Regulation (EU) No 1307/2013 emphasises the 

importance of ecological focus areas to be established in a coherent way. It is therefore 

necessary to clarify the relation between the newly introduced types of ecological 

focus area and the already existing ones. 

(6) Firstly, as regards areas under "land lying fallow for melliferous plants", since these 

areas formed part of the ecological focus area type "land lying fallow", the existing 

management requirements for the latter should continue to apply. In particular, the ban 

on agricultural production, the minimum duration to be set by Member States and the 

ban on the use of plant protection products, set out as regards "land lying fallow" 

should also apply as regards "land lying fallow for melliferous plants" even if sowing 

melliferous plants is allowed on areas under this new ecological focus area.  

(7) In addition, to remove doubts that might arise by the introduction of the new type of 

ecological focus area and address risks that crops normally used for production are 

sown on it, given the biodiversity objective of the ecological focus area, it should be 

clarified that in line with the non-production requirement such areas should not 

include areas under crops which are normally cultivated for harvesting purpose. 

(8) However, since Annex X to Regulation (EU) No 1307/2013 as amended by 

Regulation (EU) 2017/2393 allocates a higher weighting factor for the new ecological 

focus area "lying fallow for melliferous plants", referred to in Article 46(2)(m) of 

Regulation (EU) No 1307/2013,  than to the "land lying fallow" referred to in Article 

46(2)(a) of that Regulation, the distinction between the two types of ecological focus 

areas should be clarified. In particular, in order to ensure legal certainty for farmers as 

regards the species which are considered as being pollen and nectar rich and, therefore, 

as "melliferous plants" for the purposes of point (m) of the first subparagraph of 

Article 46(2) of Regulation (EU) No 1307/2013 the list of such species should be 

established. Considering the variety of agronomic conditions and species across the 

Union, the choice of the appropriate species should be left to Member States. 

However, invasive alien species within the meaning of Regulation (EC) No 1143/2014 

of the European Parliament and of the Council
4
 should not be used in these areas, as 

they pose risk to native biodiversity, inter alia by hampering native plant-pollinator 

interactions. 

                                                 
4 Regulation (EU) No 1143/2014 of the European Parliament and of the Council of 22 October 2014 on 

the prevention and management of the introduction and spread of invasive alien species (OJ L 317, 

4.11.2014, p. 35) 
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(9) Furthermore, to maximise the biodiversity benefits of such areas, Member States 

should be allowed to decide on possible relevant additional management requirements 

such as mixtures of species. Last, given that the presence of non-predominant grass 

species and the use of hives do not affect the biodiversity effect of land lying fallow 

for melliferous plants, the presence of hives should be allowed.  

(10) In order to safeguard and improve biodiversity in line with the objectives of 

"greening" management requirements as regards the use of chemical inputs (mineral 

fertilisers and plant protection products) should be set up for the newly established 

ecological focus areas of Miscanthus and Silphium perfoliatum. In particular, 

considering their relatively more harmful impact on biodiversity, the use of plant 

protection products on these areas should be banned while allowing for their use only 

in the first year so that to help in their establishment. Delegated Regulation (EU) No 

639/2014 should therefore be amended accordingly. 

(11) This Regulation should apply to aid applications relating to calendar years starting as 

from 1 January 2018. However, given the time necessary for the national authorities 

and farmers to adjust to the requirements established by this Regulation concerning the 

ecological focus areas, the corresponding amendments should only apply with respect 

to aid applications relating to calendar years starting as from 1 January 2019,   

HAS ADOPTED THIS REGULATION: 

Article 1 

Amendment of Delegated Regulation (EU) No 639/2014 

Delegated Regulation (EU) No 639/2014 is amended as follows: 

(1) In Article 43, paragraph 3 is replaced by the following: 

'3. Member States shall adapt the reference ratio if they assess that there is a 

significant impact on the evolution of the ratio due to, in particular, a change in the 

area under organic production, a change in the population of participants in the small 

farmer scheme or when a Member State takes a decision in accordance with point 

(a), (b) or (c) of the third subparagraph of Article 4(2) of Regulation (EU) No 

1307/2013. In such situations, Member States shall inform the Commission without 

delay of the adaptation made and the justification for that adaptation.'; 

(2) In Article 44, paragraph 1 is replaced by the following: 

'1. Member States may provide for the individual obligation of farmers not to 

convert, including, where they apply point (a) of the third subparagraph of Article 

4(2) of Regulation (EU) No 1307/2013, not to plough, areas of permanent grassland 

without prior individual authorisation. The farmers shall be informed of that 

obligation without delay and in any case before 15 November of the year in which 

the Member State concerned so provides. That obligation shall only apply to farmers 

who are subject to the obligations under Chapter 3 of Title III of Regulation (EU) No 

1307/2013 with respect to areas of permanent grassland that are not subject to Article 

45(1) of Regulation (EU) No 1307/2013. 

The issuing of an authorisation may depend on the application of objective and non-

discriminatory criteria, including environmental criteria. If the authorisation referred 

to in the first subparagraph is subject to the condition that another area of a 

corresponding number of hectares is to be established as permanent grassland or, 

where the Member State applies point (a) of the third subparagraph of Article 4(2) of 
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Regulation (EU) No 1307/2013, to the condition that another or the same area is  

established as permanent grassland, that area shall, by way of derogation from 

Article 4(1)(h) of Regulation (EU) No 1307/2013, be considered as permanent 

grassland as of the first day after the conversion, including  the ploughing. Such 

areas shall be used to grow grasses or other herbaceous forage at least for the five 

consecutive years following the date of conversion including the ploughing. 

However, if the Member State so decides, where farmers convert areas which were 

already used to grow grasses and other herbaceous forage into areas of permanent 

grassland, such areas shall be used to grow grasses or other herbaceous forage for the 

remaining number of years needed in order to reach the five consecutive years.'; 

(3) Article 45 is amended as follows: 

(a) Paragraph 2 is replaced by the following: 

'2. On land lying fallow and land lying fallow for melliferous plants (pollen and 

nectar rich species) there shall be no agricultural production. Member States shall fix 

a period during which the land must be lying fallow in a given calendar year. That 

period shall not be shorter than six months. As regards areas under land lying fallow 

for melliferous plants, Member States shall set up a list of pollen and nectar rich 

species to be used. Invasive alien plant species within the meaning of Article 3(2) of 

Regulation (EU) No 1143/2014 of the European Parliament and of the Council(*) 

must not appear on the list. Such areas shall not include areas under crops normally 

sown for harvesting. Member States may establish further requirements. Such areas 

may include herbaceous species, provided that melliferous crops remain 

predominant. Without prejudice to the "no production" requirement established in 

paragraph 10a, hives may be put on areas of land lying fallow for melliferous plants 

(pollen and nectar rich species).  

By way of derogation from Article 4(1)(h) of Regulation (EU) No 1307/2013, land 

lying fallow and land lying fallow for melliferous plants (pollen and nectar rich 

species) for the purpose of fulfilling the ecological focus area for more than five 

years shall remain arable land. 

(*) Regulation (EU) No 1143/2014 of the European Parliament and of the Council of 22 October 

2014 on the prevention and management of the introduction and spread of invasive alien species (OJ L 

317, 4.11.2014, p. 35).'; 

(b) The following paragraph 8a is inserted: 

'8a. On areas with Miscanthus and Silphium perfoliatum Member States shall ban the 

use of plant protection products except in the first year in which the two species are 

established by a farmer. Member States shall ban or establish requirements as regards 

the use of mineral fertilisers on these areas, taking into account the objective of the 

ecological focus areas in particular to safeguard and improve biodiversity.';. 

Article 2 

Entry into force and application 

This Regulation shall enter into force on the third day following that of its publication in the 

Official Journal of the European Union. 

It shall apply to aid applications relating to calendar years starting as from 1 January 2018. 

Point 3 of Article 1 shall apply to aid applications relating to calendar years starting as from 1 

January 2019. 
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This Regulation shall be binding in its entirety and directly applicable in all Member States. 

Done at Brussels, 9.7.2018 

 For the Commission 

 The President 

 Jean-Claude JUNCKER 
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