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EXPLANATORY MEMORANDUM

The present Commission proposal aims at amending the Financial Regulation in line with the
creation of the European External Action Serv  ice (h ereinafter EEAS) as foreseen in the
Lisbon Treaty. The Financial Regul ation (FR) governs all the rules and pro cedures applicable
to theuse of EU f unds and m ust be resp ected by all institu tions. It is com pleted by
Implementing Rules (IR) which should also be a mended, in a separate proposal, to
accommodate for th e creation of th e EEAS. Speci ficities for the management of the EEAS
Staff are put forward in a separate Commission proposal to amend the Staff Regulation.

The changes proposed build on the guidelines endorsed by the European Council of October
29-30, 2009 for the creation of the future EEAS as a Sui generisservice.

The Comm ission will p resent, as foreseen in ~ Article 184 of the Financial Regulation, its
proposal for the triennial review of the Financia 1 Regulation at the end of the first sem ester
2010. However, the Commission considers that an ad-hoc revision of the FR is inevitable
before and separately from the triennial review if the EEAS is to be put in place rapidly. Other
aspects relating to the implem entation of the Lisbon Treaty have been covered by a separate
proposal adopted by the Commission on 3 March 2010 (COM(2010) 71).

D Main changesrelating to the creation of the EEAS

Article 27(3) of the Treaty on the E uropean Union (TEU) foresees that the EEAS assis t the
High Representative (HR) to f ulfil his m andate and that the organisation and functioning of
the service shall be establishe d by a decision of the Council, on a proposal from the HR after
consulting the European Parliament and after obtaining the consent of the Commission.

In its conclusions, the European Council of October 29-30, 2009 has endorsed some
guidelines for the creation of the future EEAS as a  sui generisservice and inv ited the High
Representative to put the EEAS in place 'by the end of April 2010'.

In budgetary terms, the EEAS will be treated as an institution in the sense of Article 1 of the
Financial Regulation so that it will have budgetary autonomy, i. e. its own section in the EU

budget. It w ill implement its own adm inistrative expenditure (like all other institutions) and
will ther efore r eceive discharg e f rom the Eu ropean Pa rliament f or it. The European
Parliament will therefore exercise its full budgetary and control powers towards the EEAS.

Moreover, current Delegations of the Commission around the world becom e Union
Delegations and will be part of the EEAS.  Because these Deleg ations will continue
implementing external aid, which is currently fo r most of them their m ain task, ways should
be found to allow them to implement operational expenditure while they are not anymore part
of the Commission, taking into account that the concerned part of their staff, i.e. operational
and financial staff, will rem ain Commission staff. The Commission h as been particu larly
attentive that the presen t proposal allow to EEAS  to fulfil this task of a unified external
action, without leading to a weakening of sound financial management, accountability and the
protection o f the financial inte rests of the Union. Naturally, the Euro pean Parliam ent will
continue to grant discharge to the Commission for the implem entation of the Commission
section of the Budget, includi ng operational appropr iations implemented by Heads of Union
Delegations who will act as sub-delegated authorising officers of the Commission.
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To achieve this pu rpose, the m odifications introduced in the Financ ial Regulation aim at
integrating the EEAS within the f  inancial governance fram ework of the Commission
whenever it participates in the im plementation of its operational budget. In this context, it is
essential that the EEAS builds on the experien ce, guidance, support and training for financial
management and internal control in the external relations field which have been developed by
the Commission over many years.

The proposed approach is that Heads of Union Delegations be given sub-delegated
implementation powers by the responsible Commission Directors Generals (DG). They would
become aut horising officers by sub-delegati on (AOSDs) of the Comm ission and would be
responsible before the DG which has sub-dele gated budget im plementation tasks to them .
Specific ru les are therefore propo sed so that Heads of Union Delegations, when they
implement part of the Comm ission section of the budget apply the Comm ission rules for the
implementation of the budget and are subm itted to the sam e duties and obligations as any
other sub-delegated authorising officer of the Comm ission. To this ef fect the Commission
may give them instructions where necessary and appropriate.

Current rules on OLAF will also ap ply to Heads of Union Delegations in cases of financial
irregularities re lating to the management of appropriations from the EEAS section of the
Budget and appropriations sub-delegated to them from the Commission section of the Budget.
No specific provision concerning OLAF is required in the Financial Regulation. However, the
present Commission proposal includes a new provisi on so that the panel of irregularities of
the Commi ssion is als o the panel of irregularities for the EEAS 1 n cases where th e
Commission sub-delegates implementation powers to Heads of Union Delegations.

New provisions are also proposed to ensure that the HR plays a central role for the proper
coordination and exchange of information between the EEAS and the Commission.

Finally, in order to ensure an efficient management of Union Delegations, it is proposed that
administrative and support expenditure which finance common costs in Delegations should be
executed by a single support service, whatever  the section of the Budget in which the
respective appropriations are ente red. To that effect, the possibi lity for detailed rules should
be foreseen in Article 50 FR, to be convened with the Commission.

()] Commission Staff Working document concer ning the Implementing Rules

To com plement the present Comm ission propos al to am end the Financial Regulation, a
Commission Staff working docum ent presen ts the changes required in the Im plementing
Rules. These changes will be adopted by th ¢ Commission once the amended FR is adopted
and will co ncern the s pecific provisions which should ap ply to Head s of Delegation when
they act as sub-delegated authorising officers of the Commission, in particular:

— the fact that they have to sign the Charter f or sub-delegated authoris ing officers, which
stipulates in detail th eir duties and obligations , bef ore starting to im plement the EU
Budget;

— the Internal Rules of the Commission for the execution of the Budget;
— the code of professional standards adopted by the Commission;

— the panel o firregula rities of the Comm ission (com plementary provisions to the ones
already set out in the FR are enshrined in the Implementing Rules).
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2010/0054 (COD)
Proposal for a
REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

amending Council Regulation (EC, Euratom) No 1605/2002 on the Financial Regulation
applicableto the general budget of the European Communities, asregardsthe European
external action service

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the functioning  of the European Union, and in particular
Article 322 thereof, in conjunction with the Tr eaty establishing the European Atom ic Energy
Community, and in particular Article 106a thereof,

Having regard to the proposal from the European Commission,
Having regard to the opinion of the Court of Auditors',

Acting in accordance with the ordinary legislative procedure,
Whereas:

(1)  Council Regulation (E C, Euratom) No 1605/2002 of 25 June 2002 on the Financial
Regulation applicab le to the genera 1 budget of the European Communities
(hereinafter the F inancial Regulation), lays down th e budgetary principles and
financial ru les which should be respected in  all legislative acts. It is necessary to
amend certain provisions of the Financial Re gulation in order to take account of the
amendments introduced by the Treaty of Lisbon.

2

(2)  The Treaty of Lisbon establishes a Europ  ean External Action Se rvice (hereinafter
“EEAS”). According to the conclusions of the European Council of 29 and 30 October
2009, the EEASisas ervice of a sui generis nature and should be treated as an
institution for the purposes of the Financial Regulation.

(3)  Given that the EEAS s hould be treated as  an institution for the purposes of the
Financial Regulation, the European Parliam ent is to grant discharge to the EEAS for
the im plementation of the appropriations vot ed in the EE AS section of the Budg et.
The European Parliam ent should also conti nue to grant discharg e to the Comm ission
for the im plementation of Comm ission's section of the Budget, including operational
appropriations im plemented by Heads of =~ Delegations who are sub-delegated
authorising officers of the Commission.

! oIC,,p..
2 OJ L 248, 16.9.2002, p. 1.
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(6)

(7

®)

©)

The Lisbon Treaty foresees that Commission Delegations become part of the EEAS as
Union Delegations. In order to ensure thei r efficient m anagement, all adm inistrative
and support expenditure of Union De legations which finance common costs should be
executed by a single support se rvice. To that effect, the Financial Regulation should
foresee the possibility for detailed rules, to be agreed with the Commission, in order to
facilitate th e im plementation of th e Un ion Delegations' operating appropriations
entered in the EEAS and the Council sections of the Budget.

It is necessary to ensure the continu ity of the functioning of Union Delegations and in
particular th e continu ity and ef ficiency in the m anagement of external aid by the
Delegations. Therefore the Comm ission shoul d be authorised to  subdelegate its
powers of budget im plementation of operatio nal expenditure to Heads of Union
Delegations belonging to EEAS as a separate institu ~ tion. Furtherm ore, where the
Commission implements the budget under direct centralised m anagement, it should be
allowed to do so also through sub-delega tion to Heads of Union Delegations. The
authorising officers by delegation of the Comm ission should continue to be
responsible for the definition of internal m anagement and control system s, while the
Heads of Union Delegations should be re sponsible f or the adequ ate s etup and
functioning of internal m anagement and c ontrol systems and for the managem ent of
the funds and the operations carried out w ithin their Delegations and they should
report twice a year to that effect.

In order to comply with the principle of sound financial management, Heads of Union
Delegations, when acting as sub-delegated authorising officers of the Comm ission,
should apply the Comm ission rules and s hould be subject to the sam e duties,
obligations and accountability as any other sub-delegated authorising officer of the
Commission. For those purposes, they should also refer to the Comm ission as their
institution where required.

The Commission retains full responsibility for the discharge procedure as concerns the
Commission section of the budget im  plemented by EEAS. In order to allow the
Commission to fulfil its responsibilities,  the Heads of Union Delegations should
provide the necessary infor mation. The High Representative of the Union for Foreign
Affairs and Security Policy sho  uld f acilitate the cooperation between Union
Delegations and Commission departments.

The accounting officer of the Comm ission rem ains responsible for the entire
Commission section of the Budget, in cluding accoun ting operations relating to
appropriations sub-delegated to Heads of Union Delegations. Therefore, it is necessary
to clarify that the responsibilities of th e accounting officer of the EEAS should only
concern the EEAS section of the budget to avoid any overlapping of responsibilities.

In order to ensure co herence an d equality of treat ment between sub-delegated
authorising officers who are EEAS staff and those who are Commission staff, as well
as proper infor mation of the Comm ission, the special financial irre gularities panel of
the Comm ission should also be responsible  for handling irregularities within the
EEAS where the Comm ission sub-delegate d implem entation powers to Heads of
Union Delegations. Nonetheless, in order to m  aintain the link betw een financial
management responsibility and disciplinary action, the Commission should be entitled
to request the High Representative of th e Union for Foreign Affairs and Security
Policy to in itiate proc eedings if ir regularities concern ing the com petencies of the
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(In

Commission sub-delegated to the Heads  of Uni on Delegations were found by the
panel. In such a case the High Representa tive should take the appropriate action in
accordance with the Staff Regulation.

In order to ensure coherence, efficiency and cost-effectiveness of financial control, the
internal auditor of the Comm ission should ac t as the internal a uditor of the EEAS in

respect of the budget implem entation of both the Commission and the EEAS sections
of the Budget.

Council Regulation (EC, Euratom) No 1605/2002 should therefore be a mended
accordingly,

HAVE ADOPTED THIS REGULATION:

Article 1

Regulation (EC, Euratom) No 1605/2002 is amended as follows:

(1)

2

3)

“

)

(6)

In the first subparagraph of Article 1(2) , the words ' the European External Action
Service' are inserted in front of 'the Economic and Social Committee'.

In Article 28(1), the first subparagraph is replaced by the following:

"Any proposal or initiative submitted to the legislative authority by the Commission,
the High Representative of the Uni on for Foreign Affairs and Security Policy or a
Member State, which may have an im pact on the budget, includi ng changes in the
number of posts, m ust be accom panied by a financial statement and the evalu ation
provided for in Article 27(4) of this Regulation."

In Article 30(3), the first subparagraph is replaced by the following:

"The Commission shall make available, in an appropriate manner, information on the
beneficiaries of funds de riving from the budget held by it when the budget is
implemented on a cen tralised basis pursuant to Artic le 53a, and information on the
beneficiaries of funds as provided by the entities to which budget im plementation
tasks are delegated under other modes of management."

In the first paragraph of Article 31,to  the words ' the European External Action
Service' are inserted in front of 'the Economic and Social Committee'.

In the first paragraph of Article 50, the following sentence is added:

"However, detailed ru les may be agreed w ith the Commission in order to f acilitate
the implementation of the Union Delegations' operating appropriations entered in the
EEAS and the Council sections of the Budget."

In Article 51, the following paragraphs are added:

"However, the Comm ission m ay delegate its powers of budget im  plementation
concerning the appropriations of its own section to the Heads of Union Delegations.
When Heads of Union Delegations act as  sub-delegated authorising officers of the
Commission, they shall apply the C ommission rules for the im plementation of the
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budget and shall be sub mitted to th e same duties, obligations and acco untability as
any other sub-delegated authorising officer of the Commission.

For the purposes of the second paragraph, th e High Representative of the Union for
Foreign Affairs and Security Policy shall take the measures necessary to facilitate the
cooperation between Union Delegations and Commission departments."

Article 53a is replaced by the following:

"Article 53a

Where the Comm  ission im plements th e budget on a centralised basis,
implementation tasks shall be perform ed, either directly, by its departm ents or by
Union Delegations in accord ance with th e second paragr aph of Article 51, or
indirectly, in accordance with Articles 54 to 57."

In Article 59, the following paragraph 5 is added:

"5.  Where Heads of Union Delegation s act as authorising  officers by sub-
delegation in accord ance with the second paragraph of Article 51, they shall
refer, where their duties as authorising officer so require, to the Commission as
their institution."

In section 2, the following Article 60a is added:

"Article 60a

1.  Where Heads of Union Delegations act as authorising officers by subdelegation
in accordance with the second paragraph of Article 51, they shall coo perate
closely with the Comm ission for the pr oper implem entation of the f unds, in
order to ensure in particular the legality and regularity of financial transactions,
the respect of the principle of sound fi nancial management in the m anagement
of the funds and the effective protection the financial interests of the Union.

To this ef fect, they shall take the measures nec essary to pre vent any situation
susceptible to put at stake the re sponsibility of the Commission for the
implementation of the budget sub-delegated to them as well as any conflict of
interest or priorities having im pact on the i mplementation of the financial
management tasks sub-delegated to them.

Where a situation or conflict referred to in the second subpa ragraph arise, the
Heads of Union Delegation s shall inf orm the respo nsible Comm ission
department and the High Representative of the Union for Foreign Affairs and
Security Policy thereof without delay.

2. When a Head of a Union Delegation finds himself in a situa tion referred to in

Article 60(6), he shall r efer to the specialised financial irregularities panel set
up pursuant to Article 66(4). Inthe ev  ent of any illega 1 activity, fraud or
corruption which m ay harm the interest s of the Union, he shall inform  the
authorities and bodies designated by the applicable legislation.
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3. Heads of Union Delegations acting as authorising officers by subdelegation in
accordance with the second paragraph of Article 51 shall report twice a year to
their authorising officer by delegation so  that the latter can integ rate their
reports in his annual activity report referred to in Ar ticle 60(7). That biannual
report submitted by the Heads of Union Delegation shall in clude information
on the efficiency and effectiveness of internal management and control systems
put in place in their delegation, as we 1l as the m anagement of operations
subdelegated to them.

4.  Heads of Union Delegations acting as authorising officers by subdelegation in
accordance with the second paragraph of Article 51 shall reply to any request
by the authorising officer by delegation of Commission."

(10) In Article 61(1), the following subparagraph is added:

"The responsibilities of the accounting o fficer of EEAS shall only concern the EEAS
section of the budget as implemented by the EEAS."

(11) Article 66 is amended as follows:
(a) the following paragraph 3a is inserted:

"3a. In the event of subdelegation to the Heads of Uni on Delegations, the
authorising officer by delegation shall be responsible for the definition of
the internal m anagement and con trol systems put in p lace, their
efficiency and effectiveness. The H eads of Union Delegations shall be
responsible for the adequa te set up and functioning of those system s, in
accordance with the instructions of the authorising officer by delegation ,
and for the management of the funds and the operations they carry within
the Union Delegation under their responsibility.

Heads of Union Delegations shall report on their responsibilities pursuant
to the first subparagrap h of this paragraph in accordan ce with Article
60a(3).

Each year, Heads of Union Delegations provide to the authorising officer
by delegation of the Commission a statement of assurance on the internal
management and control systems put in place in their Delegation in order
to allow th e authorisin g officer to establish  his own statem ento f
assurance."

(b) the following paragraph 5 is added:

"5.  Where Heads of Union Delegation s act as authorising  officers by
subdelegation in accord ance with the second p aragraph article 51, the
specialised f inancial irr egularities panel set up by the Comm ission
pursuant to paragraph 4 of this A rticle shall be com petent for cases
referred to in that paragraph.

If the panel detects system ic problem s, it shall send a report with
recommendations to th e authorising officer, the High Representative of
the Union for Foreign Affairs and Security Policy and to the authorising
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(12)

(13)

(14)

(15)

officer by delegation of the Commi ssion, provided the latt er is not the
person involved, as well as to the internal auditor.

On the basis of the opinion of the panel, the Commission may request the
High Representative of the Union for Foreign Affairs and Security Policy
to initiate, in his capacity as appoi nting authority, proceedings entailing
liability to discip linary action o r to paym ent of com pensation again st
authorising officers by subdelegati  on if irregularities concern the
competencies of the Commission sub-deleg ated to them . In such a case
the High Representative shall take appropriate action in accordance with
the Staff Regulation."

In Article 85, the following paragraphs are added:

"For the purposes of the internal auditing of the EEAS, Heads of Union Delegations,
acting as authorising officers by =~ subdele gation in acco rdance with the secon d
paragraph of Article 51 shall be subject to th e verif ying powers of the intern al
auditor of the Commission for the financial management sub-delegated to them.

For reason s of coheren ce, efficiency and co st-effectiveness, the internal auditor of
the Commission shall also act as the internal auditor of the EEAS in r espect of the
budget implementation of the EEAS section of the budget."

In Article 163, the first sentence is replaced by the following:

"The actions referred to in this Title m ay be implem ented on a centralised b asis by
the Commission pursuant to Article 53 a, by shared m anagement, on a decentralised
basis by th e benef iciary third cou ntry or cou ntries, or jo intly with interna tional
organisations in compliance with the relevant provisions of Articles 53 to 57."

Article 165, the first sentence is replaced by the following:

"The im plementation of actions by benefi  ciary third cou ntries or in ternational
organisations is subject to scrutiny by the Commission pursuant to Article 53a."

In Article 185, paragraph 3 is replaced by the following:

"3. The Commission's internal auditor shall exercise the same powers over the bodies
referred to in paragraph 1 as he/she doe s in respect of Commission departm ents or
Union Delegations."

Article 2

This Regulation shall enter into force on the third day following that of its publication in the
Official Journal of the European Union.

This Regulation shall be binding in its entirety and directly applicable in all Member States.
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Done at Brussels,

For the European Parliament
The President

For the Council
The President
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