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EXPLANATORY MEMORANDUM 

1. INTRODUCTION 

1.1. The Commission requested on 4 August 2009 the authorisation fr om the Council to 
conduct negotiations with th e Federative republic of Brazil on the reciprocal  
acceptance of certification findings in th e field of civil aviation safety and 
environmental compatibility1. 

1.2. The Council granted that authorisati on on 9 October 2009 and instructed the 
Commission to carry ou t these nego tiations in a ccordance with a set o f negotiating 
directives and appointed a special committee to assist it in this task. 

1.3. The authorisation granted to the Co mmission envisaged an agreem ent on the 
reciprocal acceptance of findings focusing in  a first ins tance on the certification of 
aeronautical products, parts a nd appliances. Also, the auth orisation confirm ed that  
following a confidence building process, th e agreement may also cover the approval 
and oversight of organisati ons and personnel involved in the m aintenance of such 
aeronautical products, parts a nd appliances. Hence, an agreement between the EU 
and the Federative Republic of Brazil should ensure that: 

(a) products designed, m anufactured, modifie d, or repaired under the regulatory 
control of one party to be easily issued the necessary approvals to be registered 
or operated under the regulatory control of the other party; 

(b) aircraft registered or operated under th e regulatory control of  one party to be 
maintained by organisations under the regulatory control of the other party. 

1.4. The primary objectives of such an agreem ent would be to facilitate trade in goods 
and services covered by  the agreem ent, to limit as m uch as possible th e duplication 
of assessments, tests and cont rols to significant regulatory differences and to rely on 
the certification system of either party to check conformity with the r equirements of 
the other party.  

1.5. In order to achieve these objectives the negotiating directives identified the following 
means: 

– to approxim ate progressively the require ments and regulatory processes of bot h 
parties; 

– to m aintain conf idence in the certif ication system s of both parties building on 
experience gained from  the cooperation between the Civil Aviation Authority 
(ANAC) o f the federative Republic of Br azil and the European Aviation Safety  
Agency, so as to perm it all Mem ber States’ co mpetent authorities to execute on  

                                                 
1 Recommendation for A C ouncil Decision au thorising th e C ommission to  negotiate a bilateral 

agreement between the E uropean Union a nd the Brazil on the r eciprocal acceptance  of certification  
findings in the field of civil aviation safety an d environmental compatibility, SEC(2009) 1097 final of 
3.8.2009 
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behalf of  ANAC, the ta sks they ha ve to execu te f or the implem entation of  the 
Regulation (EC) N° 216/2008.; 

– to allow any party to be satisfied that bodi es involved in the regulatory process of 
the other party, are able to  conduct in a satisfactory wa y conformity assessments 
and regulatory oversight as necessary to issue its own approvals; 

– to enhance cooperation by providing for regul ar consultations between the parties 
to ensure that the agreement operates satisfactorily in particular by introducing the 
appropriate co-operation mechanisms to verify on a reciprocal basis the continued 
fitness and ability of the regulatory bodies involved in the implem entation of the 
agreement; 

– to set up a system of continual monitoring of the functioning of the agreement and 
in par ticular of  its anne xes, which are in tegral part thereof , and to a llow for the 
agreement to be efficiently m anaged by a join t comm ittee composed of  
representatives of bot h parties, entrusted to find and propose solu tions timely to  
any problem raising from the implementation of the agreement. 

2. THE PROCESS OF NEGOTIATIONS 

2.1. Negotiations with Brazil have focused on how to enable the m utual acceptance of 
approvals certifying the airworth iness of aircraft, components and appliances fitted  
thereon as well as approvals  to certify organisations  involved in their design, 
production and m aintenance. These approvals  would be issued by either party in 
application of certain procedures on ai rworthiness and maintenance. During the 
negotiations the two s ides decid ed to se t out the details of these procedures in 
separate Annexes to the Agreement. 

2.2. In the framework of the negotiations whic h were launched in Brussels on 14 and 15 
December 2009, and as part of a co nfidence building process, EASA carried  out an  
assessment visit to ANAC and to the Brazi lian aeronautical industry fro m 22 to 26  
February 2010. The m ain safety areas cove red by the visit were design approvals, 
certification and production approvals. Mo reover, the visit included a general 
assessment of the maintenance approval system applied in the Federative Republic of 
Brazil. A visit to the Brazilian ind ustry to ass ess the way ANAC undertak es the  
oversight of it was also pa rt of the assessm ent visit. The visit achieved its objective  
as it gave a better understanding of th e organisation and functioning of ANAC as  
well as of the Brazilian regulato ry fram ework regard ing civil aviation safety , 
including of the certificati on activities of product desi gn, manufacture, maintenance 
and organisation approvals. The visit indica tes that the Brazilian system affords the 
same independent level of verification of compliance as provided by European 
legislation (Regulations 216/2008 and 1702/2003)  through the direct involvem ent of 
ANAC and the us e of the "des ignee" sys tem (s imilar to  the US system ) for des ign 
and production. In the area of m aintenance, the visit showed that the certification 
practices and procedu res p rovide eviden ce of com pliance with  regu latory 
requirements equivalent to those containe d in European legislation (Regulations 
2042/2003). Nevertheless, the vis it also showed that furthe r confidence building will  
provide for clearer understand ing of the surveillance of maintenance organisations 
approved by ANAC. 
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2.3. The text of the draft agreement and two annexes on certification of airworthiness and 
on m aintenance respectively were agreed ad referendum  in Rio de Janeiro on 2 
March 2010.  

3. THE LEGAL BASIS OF THE AGREEMENT 

3.1. According to the case law of the Court of Ju stice, the removal of technical barriers to 
trade in goods falls within the scope of the common commercial policy as defined in 
Article 207(1) TFEU and thus under the exclusive com petence of the European 
Union2.. 

3.2. Moreover, with the entry into force in September 2002 of Regulation (EC) N° 
1592/2002 on common rules in the field of ci vil aviation and the establishm ent of a  
European Aviation Safety Agency (EAS A) the European Union has achieved 
internal harmonisation in the fields cove red by that regulation, i.e.: initial and 
continued airworthiness (including maintenance) and environmental compatibility of 
aeronautical products.  These rules as replaced  by  Regulatio n (EC) N° 
216/20083..This Regulation has been supplem ented by a set of Im plementing 
measures (Commission Regulation N° 1702/ 2003 and N° 2042/2003) setting out the  
requirements and the procedures to be follo wed by applicants, certificate holders and 
authorities to ensure th at the  essen tial requ irements and objectives o f the Basic  
Regulation are respected at al l times. The proposed Agreement affects this European 
Union legislation within the meaning of the ERTA case law. 

3.3. The Commission, therefore, considers that the European Union has exclusive 
competence to con clude the agreem ent on the basis  of Articles 207 (4) and 100 (2) 
TFEU. 

4. STRUCTURE OF THE AGREEMENT 

4.1. The negotiated Agreement reflects by a nd large the structure of a "classical" 
agreement in the area of aviation safety, a "BASA" as are called the existing Bilateral 
Aviation Safety Agreements between Mem ber States and third coun tries. As in the 
case of the BASAs, the agreem ent is bas ed on  mutual trust of each  other’s system 
and on the com parison of regulatory differe nces. Hence, it entails obligations and 
methods to cooperate between exporting a nd importing authority so  that the latter 
can issue its own certificate on the aeronautic al product, part or appliance without  
duplicating all the assessm ents done by the exporting authority as well as dispute 
resolution procedures for amending the agreement.  

4.2. The m eans how to do so, i.e. how to c ooperate and m utually accept each other' s 
certification findings in the area of airw orthiness and m aintenance (methods, scope 

                                                 
2 Opinion 1 /94, WTO, [1 994] ECR I -5267, p aragraph 33 Con sistent with th is case law , Mu tual 

Recognition agreements for products are generally concluded on the basis of Article 1 33 EC. See e.g. 
Council D ecision 1999/78/EC, o f 22  June 19 98 on t he con clusion of an  Agreement on  M utual 
Recognition between the European Union and the United States of America, OJ L 31 of 4.2.1999. 

3 Regulation (EC) N° 2 16/2008 of 20 February 2008 on common rules in the field of ci vil aviation and 
the establishment of a European Aviation Safety Agency, and repealing Council Directive 91/670/EEC, 
Regulation (EC) N° 1592/2002 and Directive 2004/36/EC, OJ L79, 19.3.2008, p.1 
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in term s of products or serv ices, regulatory dif ferences ca lled also in their jargon 
"special conditions") are set out in the Annexes to the Agreement. From the outset of 
negotiations the two sid es agreed that the specific procedures enabling the two sides 
to mutually accept certification findings in the two areas – certification of design and 
production and maintenance organisation approvals – would be set out in the annexes 
which would be equally bindi ng on both sides and would become integral parts of 
the Agreement. 

4.3. The draft agreem ent gives the possibility to the Parties to  consider ways to further  
enhance the functioning of the agreem ent and m ake recomm endations for  
modifications including addition of new annexes to the agreem ent via the Jo int 
Committee. It leav es to the Parties the fr eedom of choice of ways to m odify the  
agreement and its annex es according to the same amendment procedure that finishes 
with the latest notification by one Pa rty to the other that its domestic procedures for 
entry into f orce of an agreed am endment have been com pleted. In particular wher e 
the subject of m odification are am endments to existing annexes or addition of ne w 
ones, the  P arties can agree  to m odify the agreem ent by sim ple exchange of 
Diplomatic Notes between the Parties. 

4.4. Furthermore, the draft agreem ent constitu tes a n et benefit for the Europ ean Union 
given that it will es tablish mutual acceptance of certificatio n findings in all a reas of 
airworthiness for all M ember States. It should be noted that currently, only 6 
Member States have a bilateral agreem ent with Brazil covering product certification. 
To date, Transport Brazil has also  accepted findings of European ad ministrations, 
especially when done under th e auspices of the JAA, to  issue their own approvals. 
Reciprocally, the JAA has audited the Br azilian system and agreed on “outsourcing 
contracts” with the Brazilian administration detailing the processes to be followed to 
allow the J AA to reco mmend the acceptance of its find ings by JA A m ember 
authorities. The same approach  preva ils f or the  app rovals of  m aintenance 
organisations where only 6 for mal agreem ents exist. In this area too, an 
“outsourcing” arrangem ent has been conc luded between  transpor t Brazil and the 
JAA allowing the acceptance by its m ember au thorities of Brazilia n repair station s 
(maintenance organisations) under the ove rsight of the Brazi lian adm inistration. 
There are currently no arrangem ents coveri ng the envir onmental ce rtification o f 
aeronautical products. 

5. THE CONTENT OF THE AGREEMENT 

5.1. Clear rights and obligations for the Parties 

5.1.1. The Agreement does not propos e to go beyond what is perm issible in the applicable 
law of either party. The applicable law fo r the European Union is Regulation (EC)  
N° 216/2008 and its implementing measures including any modification thereof. The 
European U nion sys tem is fully reflected in the draf t tex t se tting ou t clear ly a 
separation of tasks with regard to cer tification of aeronautical products and 
components and organisations involved in  the design and m anufacture of such 
products and components. 

5.1.2. With regard to maintenance, while ANAC staff qualification process has been found 
comprehensive, certain processes regarding training remain to be fully implemented. 
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By the same token, th e surveillan ce of maintenance organisations is performe d 
through an extensive yearly audit by two ANAC auditors using detailed checklists. 
Since, ANAC and EASA have only recently s tarted to co operate in the area of 
maintenance, in order to provide for a fu ll re assurance o f the Braz ilian ove rsight 
system and to m aintain confidence in that system , the Agreem ent proposes to 
proceed to full recognition of  the certification and ove rsight carried out by ANA C 
only when the capab ility to en sure the ove rsight of m aintenance organisations has 
been demonstrated. Once such capability ha s been dem onstrated, it is proposed that 
as in the case of the bilateral agreement between the European Union and Canada on 
civil av iation saf ety, A NAC will be in a position to  issu e approva ls on behalf  o f 
EASA to mainten ance organisa tions located in  Brazil ca rrying out m aintenance on 
aircraft and parts designed in the EC, without the need for the Agency to issue its 
own certificates/approvals on the basis of certificates/a pprovals issued by ANAC. 
This is in line with th e European  legal requ irements set out in article 12(1) o f 
Regulation (EC) N° 216/2008 w hich forese es, that in the fram ework of an 
international agreem ent certi ficates "m ay" be is sued by EA SA or Mem ber States'  
authorities on the basis of certificates issued by third country authorities. 

5.1.3. The Commission considers that the provisions of article 12(1) of Regulation (EC) N° 
216/2008 is not an obstacle for the European  Union to conclude an international 
agreement whereby certificates issued by the competent authority of the third country 
are autom atically valid in the European Union. W ith this in m ind the agreem ent 
provides in the area of maintenance for transitional arrangem ents to build 
confidence: 

– The parties agree that, for the purposes of the Maintenance Procedure, compliance 
with the ap plicable legislation re lating to maintenance of one party and with the 
regulatory requirements specified in its Appendix B1 amounts to compliance with 
the applicable legislation of the other Party. 

– The parties  agree that,  for the pu rposes of the Main tenance Procedure, each  
Party’s Competent Authorities c ertification practices and procedures provide for 
an equivalent proof of compliance with the requirements referred to above. 

– The parties  agree that,  for the pu rposes of the Main tenance Procedure, th e 
respective standard s o f the Parties pe rtaining to licensing of m aintenance 
personnel are considered to be equivalent. 

5.2. Clear means to achieve the objectives of the mandate 

5.2.1. The draft stipulates that each party shall accept findings of com pliance as resu lts of 
specified procedures of the other party when  these are m ade according to the 
provisions of the annexes – Article 3(1). 

5.2.2. The draft recognises the right of  either  party’s regulatory authority to issue  
certificates attesting conformity with the sy stem of the other party on behalf of that  
other party – Article 3(1). 

5.2.3. The draft agreement ensures that co nfidence is maintained in each other through the 
appropriate m echanism – it provides for a sy stem of continual coo peration an d 
consultation that is put in place by m eans of enhanced cooperation in the framework 
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of audits, in spections, tim ely notif ications and consultation s on all m atters f alling 
within its scope – Article 8 on mutual cooperation, assistance and transparency. 

5.3. Increased cooperation on safety policy through transparency and exchange of 
safety information 

5.3.1. The draft agreem ent provides the Parties th e possibility of coope rating closely on 
their safety policy by  following a  proactive approach towards coordination of their 
safety policies and initiatives. To achieve th at it is proposed to exchange information 
and data, and develop joint program s in orde r to increase capabilities to predict and  
prevent or mitigate potential risks for civil aviation with a view to im plementing an 
oversight system for all aircraft operating in their territories.  

5.3.2. While safeguarding confidentiality and protection of sensitive (proprietary) 
information, the agreement (Article 8bis) gives the two sides the possibility  

(a) to provide each other, on request and in a tim ely manner inform ation and 
assistance related to accidents, incident s or oc currences related to the m atters 
covered by the agreement, and  

(b) to exchange other safety inform ation relating to airc raft operations and results 
of surveilla nce ac tivities in cluding of ram p inspections on aircraft using the 
airports of each Party in  accordance with procedures developed by ANAC and 
EASA. 

5.4. Regular consultations and rapid dispute resolution 

5.4.1. The draft agreem ent is designed to work sm oothly on a daily ba sis so as to solve 
technical issues arising from its implementation as quickly as possible. T o that end a 
Joint Comm ittee of  the Parties is  crea ted, as  well as su b-committees – the Jo int 
Sectorial C ommittee o n Certif ication and th e Join t Se ctorial Co mmittee on 
Maintenance – r eporting to the Jo int Comm ittee of  the  Pa rties and  monitor ing the 
application of the Annexes. The Joint Committee as well as the sub-committees have 
both consultation and mediation functions, so as to ensu re the smooth functioning of 
the agreement by p roviding a forum for reso lving differences between the parties – 
Article 9 (J oint Committee) as well as point 2.2 in Annex 1 regarding certification 
and point 4.2 in Annex 2 regarding maintenance. 

5.4.2. The Joint Committee is  entrusted with d iscussing and reco mmending to the Parties 
any am endments to th e agreem ent and it s annexes and with developing working 
procedures on regulatory cooperation and transparency for all activities which are not 
developed by the sub-committees. In this wa y, discussions in the areas which are not  
covered by the two annexes but are covere d by European Union law (e.g. aircraft 
operations, licences or synthetic training devi ces) can be discussed in a constructive 
manner so as to pave the way for any future modification of the agreement. 

5.4.3. Consultations can be requested at any time - Article 15. Nevertheless, the parties 
should take all efforts to try to solve tec hnical issues at the lowest possible level 
before they become “disputes”. 
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5.5. Maintain a high degree of confidence in each other's system 

5.5.1. In order to m aintain a high degree of  confidence in the initial and continued 
airworthiness certification system  of eith er side, the European Union and Brazil 
assume certain obligations: 

- to notify the other party of the identi ty of "com petent authority"; for the 
European Union this entails a notif ication to the Brazilian s ide that a national 
aviation authority has been successfully audited (by EASA) a nd that this  audit 
shows that this authority fully complie s with the European Union legislation, 
that it is f amiliar with the require ments of  the Brazilian legis lation in the  
relevant a reas and tha t it is capable  of  carrying  out the obligations af fecting 
certification and m aintenance stem ming fr om t he annexes – Article 5(2) and 
(3); 

- to ensure through regular audits that nati onal aviation author ities which have 
been notified as "com petent authorities" to the other side rem ain capable of  
fulfilling th eir ob ligations stemm ing f rom the agreem ent a nd its  anne xes – 
Article 5(4) and (5); 

- to cooperate in quality assurance and permit the part icipation of each other in  
standardisation inspections and conf ormity assessm ents of each other 
(authorities and undertakings) – Article 5(6) and Article 8(5); 

- to exchange safety data – available inform ation on accidents, in cidents o r 
occurrences – article 8(4) and to  en sure ap propriate co nfidentiality when 
exchanging information – article 11. 

- to notify each other all applicab le requirements and to consult each o ther on 
regulatory and organisational changes at an early stage – Article 8. 

5.6. Strong safeguard measures 

5.6.1. The draft text of agreem ent is set up to a fford the parties the necessary flexibility to  
react immediately to  safety prob lems or to se t up a highe r level of  pro tection they 
consider appropriate for safety  – A rticle 6. In order to en able the two sides to deal 
with such situations without putting at ri sk the validity of the agreement, specific 
procedures are foreseen. 

5.6.2. However, should the parties be unable to  remedy satisfactorily a specific situation, 
the draft text of the agreement provides first for the possibility to suspend acceptance 
of the findings of the contested Competent Authority – Articles 6 and 10 and second 
for m eans and procedures to be followed for the term ination of  a  part of  th e 
agreement or of its entirety – Article 16(3). 
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2010/0143 (NLE) 

Proposal for a 

COUNCIL DECISION 

on the conclusion of an Agreement between the European Union and the Federative 
Republic of Brazil on civil aviation safety 

THE COUNCIL OF THE EUROPEAN UNION, 

Having regard to the Treaty on the functioning of the European Union, and in particular 
Articles 100(2) and 207(4) in conjunction with Article 218(6)(a) and the first subparagraph of 
Article 218(8), 

Having regard to the proposal from the Commission4, 

Having regard to the consent of the European Parliament5, 

Whereas: 

(1) The Commission has negotiated on behalf of  the European Union an Agreem ent on 
civil avia tion saf ety with the Governm ent of t he Federative Republic of Brazil in 
accordance with the Council Decision  authorising the Comm ission to o pen 
negotiations. 

(2) The Agreem ent negotiated by the Comm ission was signed on …., subject to its 
possible conclusion at a later stage; 

(3) The Agreement should be approved; 

(4) It is necessary to lay down procedural arrangements for the participation  of the Unio n 
in the joint bodies established by the Agreement, as well as for the adoption of certain 
decisions concerning in part icular the amendment of the Agreement and its Annexes, 
the addition of new annexes, the ter mination of individual annexe s, consultations and 
dispute resolution and the adoption of safeguard measures. 

(5) The Member States sho uld take the necessary  measures in order to e nsure tha t their 
bilateral agreements with Brazil on the sam e subject are term inated as of the date of 
the entry into force of the Agreement. 

                                                 
4 OJ C , , p. . 
5 OJ C , , p. . 
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HAS DECIDED AS FOLLOWS: 

Article 1 

1. The Agreement between the European Union and the Fe derative Republic of Brazil 
on civil aviation safety is hereby approved on behalf of the Union. 

2. The text of the Agreement is attached to this Decision. 

3. The President of the Council is hereby au thorised to designate the person(s) 
empowered to make the notification provided in Article 16(1) of the Agreement. 

Article 2 

1. The Union shall be rep resented in the Joint Committee of  the Partie s established in  
Article 9 of  the Agree ment by the Europ ean Commission assisted by the European 
Aviation S afety Agency and ac companied by the Aviation A uthorities a s 
representatives of the Member States. 

2. The Union shall be rep resented in  the Joint Se ctorial Comm ittee on Certif ication 
provided in paragraph 2.1.1 of Anne x A of the Agreement and in the Joint Sectorial 
Committee on Maintenance provided in paragraph 4.1.1 of Annex B of the  
Agreement by the European Aviation Safety  Agency assisted by the Aviation 
authorities directly affected by the agenda of each meeting. 

Article 3 

1. The Comm ission, after consultation  with the special comm ittee appointed by th e 
Council, shall determine the position to be taken by the Union in the Joint Committee 
of the Parties with respect to the following matters:  

– the adoption or am endment of the ru les of procedures of the Joint Comm ittee of 
the Parties provided for in Article 9 of the Agreement. 

2. The Commission, after consultatio n with the special co mmittee referred to in 
paragraph 1, may take the following action: 

– adopt safeguard measures in accordance with Article 6 of the Agreement; 

– request consultations in accordance with Article 15 of the Agreement; 

– take measures for suspension in accordance with Article 10 of the Agreement; 

– any other action to be take n by a Party as provided for in the Agreement, subject 
to paragraph 3 and EU law. 

3. The Council shall decide, acting by qualified m ajority, on a proposal from  the 
Commission, with respect to the following matters: 
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– the adop tion of additional Annex es in accordance with  Article 16 (5) of th e 
Agreement; 

– any other amendments to the Agreement not falling within the scope of paragraph 
1; 

– the term ination of individual Annexes in  accordance with Article 16(3 ) of the 
Agreement. 

Done at Brussels, […] 

 For the Council 
 The President 
 […] 
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