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1- BACKGROUND

Date of transmission of proposal to Parliament and the Council
(document COM(1998) 468 final – 98/0245(COD)):

19 November 1998

Date of Economic and Social Committee opinion: 29 April 1999

Date of Parliament opinion at first reading: 5 May 1999

Date of transmission of amended proposal: 23 July 1999

Date of adoption of common position: 19 December 2001

2- PURPOSE OF THE COMMISSION PROPOSAL

The purpose of the directive is to establish a standardised and appropriate legal framework for
distance contracts pertaining to financial services. It consolidates and supplements the
existing legal framework so as to improve the functioning of the single market and provide an
appropriate level of consumer protection.

In particular, it provides for specific information to be communicated prior to the conclusion
of the contract, an obligation for this information to be confirmed in writing, a right of
withdrawal (with exceptions for certain services), the principle of payment for service
rendered before withdrawal, protection for consumers making payments by card, a ban on
unsolicited sales, limits on the use of distance communication methods, and measures
intended to facilitate the resolution of disputes.
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3- COMMENTS ON THE COMMON POSITION

3.1. General observations on the common position

The main issues to be addressed by the Council were:

– the relationship between this directive and other Community rules governing financial
services on the one hand and electronic commerce on the other hand, and more specifically
the principle of the country of origin, central to the directive on electronic commerce;

– the establishment of rules intended to provide a high level of consumer protection,
particularly as regards prior information and the right of withdrawal, taking account of the
diversity of national legal systems;

– the abandonment of the principle of minimum harmonisation, as initially called for by
many Member States during the Luxembourg Council of April 1999.

The Commission feels that the Council's common position adopted by qualified majority
constitutes a compromise which manages to satisfy all three of these objectives.

3.2. Parliament’s amendments at first reading

The Commission accepted 22 of the 40 amendments voted by the European Parliament: of
these, some were either partially accepted or accepted with changes to the wording or, in
some cases, with substantive alterations.

• Amendments accepted by the Commission and incorporated in the common position

– Amendment 2: this amendment, designed to improve the wording of the third recital, is
included in the common position with a slight change to the wording;

– Amendment 3: this amendment, designed to improve the wording of the fifth recital, is
included in the common position with a slight change to the wording;

– Amendment 4: this amendment is intended to make it clear that the common rules adopted
under this directive cannot have the effect of reducing overall consumer protection in the
Member States; this amendment is included in the common position;

– Amendment 7: this amendment, designed to delete the reference to the right of reflection,
is included in the common position;

– Amendment 10: this amendment is intended to modify Recital 16 concerning the right of
reflection initially proposed by the Commission: the amendment was partly included by the
Commission in its amended proposal, taking account of the new provisions on the right of
withdrawal, and the text of the common position is brought into line with the text adopted
by the Commission;

– Amendments 11 and 18: these amendments to the recitals concerning the right of
withdrawal are included as such in the common position;
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– Amendment 14: this amendment was accepted by the Commission, but inserted as Recital
16a of the amended proposal; it is aimed at informing consumers about their rights under
the directive and, in some cases, under codes of conduct; it is included as such in the
common position but inserted as Recital 22;

– Amendment 45: the amendment is intended to align the definition of “distance contract”
given in Article 2(a) with the definition given in Directive 97/7/EC on distance contracts
by inserting the word “exclusively”; this amendment was accepted by the Commission
subject to some minor changes to the wording preceding the word “exclusively”. This
amendment was included in the common position using the same wording as was adopted
in the amended proposal;

– Amendment 19: the amendment is intended to remove the reference in the Commission’s
original proposal to residence in the territory of the Community in connection with the
definition of consumer; this amendment was included as such by the Commission and in
the common position;

– Amendment 21, first part (Article 3(1)): this amendment is intended first of all to provide,
through a new first paragraph, specific information to be communicated to the consumer in
writing prior to the conclusion of the contract. The Commission proposal made similar
provision for, firstly, the communication of information prior to the conclusion of the
contract (Article 3) and secondly, written confirmation of this information (Article 5) in the
same way as Directive 97/7/EC on distance contracts. Article 3 as proposed by the
Commission added a further clause on the relationship between these information
provisions and the sectoral directives. The common position adopts the principle of prior
information and adds extra items of information. Article 3(4) is intended to ensure
consistency between information on contractual obligations and the legislation which may
apply to these same obligations pursuant to the rules of private international law, in order
to prevent any discrepancies liable to mislead the consumer. Article 4 of the common
position establishes a number of elements allowing these information provisions to be
brought into line with existing or future sectoral directives and a mechanism for
communicating additional rules to the Commission;

– Amendment 21, second part (Article 3(2)): the second part of the amendment was included
by the Commission in its amended proposal and is included in the common position with a
minor change to the wording. Paragraph 2a as proposed by Parliament has not been
accepted, in that it concerns conclusion of the contract, which is not the subject of this
article;

– Amendments 38, 39, 22, 48 and 50: these amendments were intended to establish a general
right of withdrawal, with certain exceptions concerning financial services in respect of
which this right of withdrawal was insufficient; the Commission incorporated these
amendments subject to a number of adjustments and changes to the wording. The Council
adopted the principle of a general right of withdrawal, with various exceptions, and
established specific provisions on real estate credit. It should be emphasised that
Article 4(2) concerning sales concluded on the basis of unfair inducement of the consumer
had, following Parliament’s amendments, been included by the Commission in its
amended proposal. The Commission did not, however, oppose the Council’s removal of
this provision. The provisions established by the Council concerning the procedures
governing exercise of the right of withdrawal, giving welcome clarifications, were
accordingly approved by the Commission;



5

– Amendment 23: this amendment concerns the arrangements for payment of service
provided before withdrawal; the principle of the amendment was included by the
Commission in its amended proposal, with some changes to the wording; the Council's
common position, while adhering to the spirit of the text, made some changes to its
wording;

– Amendment 25, second part: this amendment is intended to introduce into the text of the
directive a provision concerning card payments identical to that contained in Directive
97/7/EC on distance contracts concluded by consumers; this provision was adopted by the
Commission and is part of the common position.

• Amendments accepted by the Commission but not incorporated in the common position

– Amendment 25, first part (Article 8 of the amended proposal): provisions on the
unavailability of the service were considered by the Council to be both irrelevant, in that
no-one could conceive of a situation where a financial service would be unavailable, and
liable to lead to a system of exemptions unsuited to the rules governing non-performance
of contracts; the Commission accepted these arguments and did not oppose the removal of
these provisions.

– Amendment 26 (new Article 8a of the amended proposal): provisions on the return of
documents if the right to withdrawal is exercised were considered to be superfluous by the
Council in that the use of such documents would at the very least constitute a criminal
offence; the Commission shared the Council’s view and accepted the removal of these
provisions.

3.3. New provisions introduced by the Council, and the Commission’s position

– Recital 6: this recital was introduced by the Council to make it clear that this directive is to
be interpreted in accordance with the Treaty and with other secondary legislation
applicable to financial services, namely the sectoral directives in the area of financial
services and the directive on electronic commerce; the Commission considers this to be a
useful clarification to prevent this directive being interpreted in such a way as to affect the
implementation or interpretation of the directive on electronic commerce;

– Recital 7: this was added to Recital 6 and clarifies, as regards the sectoral directives in the
area of financial services, the legal relationship between these directives and the present
text; the Commission also welcomes this clarification;

– Recital 8: this is intended to make it clear that this directive is without prejudice to the
rules of private international law, particularly the Rome Convention of 1980 on the law
applicable to contractual obligations and Council Regulation (EC) No 44/2001 of
22 December 2000 on jurisdiction and the recognition and enforcement of judgments in
civil and commercial matters; as this directive is in fact neutral relative to private
international law – with the exception of Article 12(2) – the Commission considers this
recital to be appropriate; since the reference to Regulation (EC) No 44/2001 makes
Recital 22, referring to a Communication from the Commission initiating the adoption
procedure for that Regulation, superfluous, this Recital is deleted;
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– Recital 9: in its Communication of 7 February 2001 on financial services and electronic
commerce, the Commission indicated that greater convergence needed to be guaranteed in
a number of areas in order to ensure consumer confidence; a Commission declaration
annexed to the common position indicates the initiatives to be taken to attain this objective,
including the analysis which the Commission will undertake based on the provisions of
Article 3(4) of the directive on electronic commerce; Recital 9 repeats the call for greater
convergence in a number of areas and stresses the need to guarantee a high level of
consumer protection during the period of convergence; the Commission considers this
recital to be appropriate in that it confirms the guidelines set out by the Council and by the
Commission itself;

– Recital 17: this recital is intended to explain the provisions of Article 1(2) regarding
successive operations; the Commission considers that the explanations given in this recital
are useful and necessary for comprehension of the provisions of this Article;

– Recital 20: this recital is intended to illustrate the definition of ‘durable medium’ as
contained in Article 2(f), as revised by the Council; in view of the difficulties of
interpretation resulting from this concept, the Commission considers the explanations
given by this recital to be appropriate and necessary;

– Recital 22: this recital is aimed at clarifying the provisions of Article 4 concerning the
relationship between the provisions of this directive in the area of prior information and
those of other directives or of Member States’ legislation in the absence of Community
rules; the Commission considers this recital to be appropriate, given the complexity of the
relationship;

– Recital 24: this recital is intended to clarify the provisions of Article 3(1)3a) in cases where
the consumer asks for the contract to be performed immediately and thereby loses the right
of withdrawal; the Commission welcomes these clarifications;

– Recital 29: this recital is intended to emphasise the fact that certain Member States extend
the protection granted to consumers as defined by the directive to other groups of persons;
the Commission is not opposed to the insertion of this recital, given that the legislative
provisions of the Member States concerned do not result from the harmonised rules under
this directive;

– Recital 30: this recital is intended to state that the directive also applies under legal systems
where the theory ofinvitatio ad offerendumapplies; the Commission accepts this recital;

– Recital 31: this recital is intended to list the existing principles concerning national rules on
language; the Commission accepts this recital;

– Recital 33: this recital expands on the provisions of Article 17 regarding the amendments
to be made to Directive 90/619/EEC concerning the right of withdrawal which it
establishes; the Commission is not opposed to this recital, although it does not add
anything new to Article 17;

– Article 1(2) subparagraphs 1 and 2: the Council made major amendments to the provisions
of Article 1(2) regarding successive operations; the Commission considers these provisions
to be clearer and consequently accepts these amendments;
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– Article 2 f): the definition of the notion of ‘durable medium’, as established by the
Council, has meant the introduction of a number of characteristics corresponding,mutatis
mutandis, to those recommended by Parliament; the Commission can support the definition
proposed by the Council;

– Article 3(1): this article refers to specific information to be communicated by the supplier
prior to conclusion of the contract; the scope of this information was significantly revised
following the Commission’s analysis of national provisions in this area; moreover, the
Council divided the information into several categories, making it easier to understand; the
Commission accepts this;

– Article 3(3): the Council considered the information covered by Article 3(1) to be unsuited
to voice telephony; provision was therefore made for a shortened list which would still
need the consumer’s consent; the Commission supports inserting this provision but
considers that it would need to be extended to other mobile telephone technologies, such as
WAP, in cases where, technically, transmission of the information in its entirety is likely to
make this type of communication very difficult;

– Article 3(4): this provision is intended to ensure consistency between the contractual
obligations binding the parties and the information to be given by the supplier concerning
these obligations; this provision is neutral for the purpose of determining the law
applicable to contractual obligations regarding contracts concluded by consumers, which
comes under the rules of private international law; moreover, the wording which the
Council used in its common position takes account of the fact that, in cases of dispute, the
judge has the final say in determining the law applicable to contractual obligations; the
Commission supports the insertion of this provision, which would not have the effect of
amending the exemptions listed in the annex to the directive on electronic commerce;

– Article 4(1): this provision concerns the information to be specifically supplied in
accordance with the sectoral provisions of the Community legislation applicable to
financial services, and their relationship with this directive; the Commission had
established a similar provision in its amended proposal and supports the insertion of this
provision;

– Article 4(2): this provision concerns the information to be specifically supplied in
accordance with national provisions based on minimum Community provisions applicable
to financial services and their relationship with this directive until such time as the rules
are more closely harmonised; with these rules being in line with current Community law,
such compliance is not called into question by the provisions of this directive; the
Commission accepts this principle and, therefore, the provision which the Council
established in its common position on this subject;

– Article 4(3): this provision seeks to ensure that the Member States notify the provisions
they intend to enforce in accordance with paragraphs 1 and 2 of this Article; the
Commission considers this provision to be necessary;

– Article 4(4): the Council has made provision for a mechanism, separate from a
Commission information mechanism, to inform consumers and suppliers of the provisions
which the Member States intended to enforce in accordance with paragraphs 1 and 2; the
Commission considers that this provision is also necessary to guarantee the transparency of
the applicable provisions for all involved;
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– Article 5(1) and (2): Parliament advocated the need for written confirmation of the prior
information in its amendments, as did the Commission in its amended proposal; the
Council largely reworked the provisions of this Article in order to render it more effective;
the Commission accepts the Council’s amendments to the text;

– Article 5(3): this provision is intended to prevent the contractual relationship between the
consumer and the supplier becoming inextricably linked with one method of distance
communication, given that the technology at the consumers’ disposal is liable to change
over time; the Commission, which itself had only made provision for a rule of choice in the
conclusion of the contract, considers this provision, which takes account of the dynamics
of the contract, to be relevant;

– Article 6(1): the Council, following the example of the European Parliament and of the
Commission, included in its common position the principle of a general right of
withdrawal, with a number of exceptions; in paragraph 1, the Council set the withdrawal
period at 14 calendar days, except in cases involving life insurance contracts and contracts
pertaining to personal pensions, for which this period is extended to 30 days, given the
importance and the length of such commitments for the consumer; furthermore, the
Council clarified the method used to calculate these periods; the Commission expresses its
agreement on these provisions and also accepts the removal of the provisions established in
the final indent of the first paragraph of Article 6, given that these periods have now been
standardised;

– Article 6(2): this provision is intended to establish a list of exceptions to the right of
withdrawal; these pertain to financial instruments whose price fluctuates according to the
financial markets, certain short-term non-life insurance contracts, and contracts performed
in their entirety at the express wish of the consumer before the end of the withdrawal
period; the Commission, which had made provisionmutatis mutandisfor similar
exceptions in its amended proposal, approves these provisions;

– Article 6(3), (4) and (5): these three paragraphs are intended to establish a system of
exemptions with regard to real estate credit; the Commission approves these provisions;

– Article 6(6): the Council made some major changes to the wording of this paragraph,
which concerns the procedure governing exercise of the right of withdrawal; the
Commission welcomes these clarifications;

– Article 6(7): this new paragraph is intended to safeguard the link between the provisions of
this directive and those of Directive 97/7/EC on distance contracts, with particular regard
to distance selling on credit; the Commission considers the explanations provided in this
paragraph to be useful and thus approves the insertion of this new paragraph;

– Article 6(8): this paragraph concerns the link between the right of withdrawal and other
private-law institutions of the Member States; the Commission considers these provisions
to be appropriate;

– Article 5(1) of the amended proposal: this paragraph, which established that performance
of the contract could not begin before the end of the withdrawal period unless the
consumer had given his express consent, was deleted by the Council; the Commission does
not oppose this deletion;
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– Article 7(1): in its common position, the Council simplified the provisions concerning the
procedure whereby payment is required if the consumer exercises the right of withdrawal;
the Commission approves these amendments as essentially changes to the wording;

– Article 7(2): this provision is intended to ensure that the fact that certain insurance
contracts are free of charge in some Member States would not be jeopardised by the
directive; the Commission can accept this provision in that it is intended to ensure that
consumer protection is not reduced by this directive;

– Article 7(3): these provisions are intended to ensure the overall effectiveness of the
provisions on informing the consumer about the amount due if he exercises his right of
withdrawal; the Commission, which had included a similar provision, accepts the changes
made to the wording;

– Article 7(5): the common position includes a number of changes to the wording, and the
Commission accepts these changes;

– Article 10(4) and (5): these two paragraphs are deleted from the common position, as
paragraph (4) has been incorporated into the new Article 3(3), and paragraph (5)
concerning penalties has become a provision in its own right (Article 11 of the common
position);

– Article 11: Article 10(5) of the amended proposal concerned the penalties for failure to
comply with the provisions on the limits on the use of methods of distance communication;
the principle of the penalties was included in the common position but given a wider scope
by the Council; the Commission considers this to be an appropriate amendment;

– Article 14: the common position introduces a new article relating to out-of-court redress, as
distinct from administrative and judiciary redress covered by Article 13; the Commission
considers this provision to be timely and appropriate;

– Article 15: in its common position, the Council made some changes to the wording, which
meet with the approval of the Commission;

– Article 16: this new article is intended to allow a Member State which has properly dealt
with transposal before the end of the stipulated period to impose compliance with these
provisions on a supplier from a Member State which has not yet transposed the directive;
the Commission supports this provision in that national rules which validly transpose the
provisions of the directive constitute proportionate measures with regard to primary and
secondary Community legislation;

– Article 17: Directive 90/619/EEC may need to be amended in the light of the new rules
laid down in Article 4 concerning the right of withdrawal, particularly as regards life
insurance; the Commission approves the provisions of this Article;

– Article 20: this Article is intended to give the Commission responsibility for launching an
investigation and producing a report and measures geared to greater convergence of certain
provisions of Member States’ legislation; the Commission can accept these provisions,
which may be considered as part of the follow-up to the financial services action plan.
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4- CONCLUSIONS

To conclude, the Commission recognises that this document reflects a hard-won yet balanced
compromise requiring many concessions from most of the Member States. Rules on distance
selling in financial services are now more closely harmonised than by the amended proposal.
The Commission supports the text of the common position adopted by qualified majority, in
view of the pressing need to adopt this directive, being essential to ensure consumer
protection and confidence and to complete the legal framework of the internal market for
financial services.


