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COMMISSION STAFF WORKING PAPER 

The follow-up to the Tampere Conclusions as concerns the protection of victims of 
crime: the question of the legal basis for the Commission’s proposal for a Council 

Directive on compensation to crime victims 

1. POLITICAL CONTEXT 

The European Council meeting in Tampere, Finland 1999 set out an ambitious action plan for 
the realisation of the Union as an area of freedom, security and justice based on the new 
competencies attributed to the Union and to the Community following the Treaty of 
Amsterdam. As concerns the position of victims of crime, the conclusions stated, under the 
heading “A genuine area of justice – Better access to justice in Europe”, the following (point 
32): 

“Having regard to the Commission’s communication, minimum standards should be drawn up 
on the protection of the victims of crime, in particular on crime victim’s access to justice and 
on their rights to compensation for damages, including legal costs. In addition, national 
programmes should be set up to finance measures, public and non-governmental, for 
assistance to and protection of victims”.  

Two concrete measures have been taken in order to meet the request of the European Council 
cited above. Firstly, a Framework decision on the standing of victims in criminal proceedings 
was adopted by the Council in 2001, based on Title VI TEU1. Secondly, a proposal for a 
Council Directive on compensation to crime victims, based on Article 308 TEC, was 
presented by the Commission in 20022, following a presentation in 2001 of a Green Paper to 
which a clear majority of respondents, including Member States, replied that there was a need 
for Community action in this field. Taken together these two measures would provide a 
comprehensive response to the request of the European Council.  

1.1. Progress made on compensation to crime victims 

The proposal for a Council Directive on compensation to crime victims (hereinafter the 
proposal) has been the subject of intense preparatory discussions in the relevant working party 
of the Council. Justice and Home Affairs Ministers debated the proposal on 6 November 
2003. 

The European Parliament adopted its opinion on 23 October 20033 approving the proposal 
subject to 75 amendments, aimed at making the conditions under which crime victims should 
be entitled to compensation more generous. 

The European Economic and Social Committee adopted its opinion on 26 February 20034, 
endorsing the proposal subject to certain conditions relating to the substance. 

                                                 
1 OJ L 82, 22.3.2001, p. 1 
2 OJ C 45 E, 25.2.2003, p. 69. 
3 Not yet published. 
4 OJ C 95, 23.4.2003, p. 40. 
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While discussions on the substance of the proposal have in general progressed well, the 
institutions have taken strongly divergent views on the choice of the legal basis for the 
proposed directive. While the European Parliament and the European Economic and Social 
Committee have strongly endorsed the Commission’s choice, the Council has not yet 
managed to reach an agreement. 

Some Member States endorse the Commission’s choice while others consider that the 
question of compensation to crime victims falls outside the competence of the European 
Community, either as concerns the whole proposal or as concerns the first part of the 
proposal, which aims at establishing a minimum standard for compensation to crime victims. 

1.2. Purpose of this document 

Discussions in the Council are drawing to an end during the Irish Presidency and the proposal 
is likely to be submitted to the Council of Ministers during the first half of this year, in order 
for the Council to take a final position on the choice of the legal basis as well as on the 
consequences of that choice in terms of the scope and nature of the instrument.  

In view of reaching a decision on what is a vital point of the Tampere conclusions, the 
Commission services provide the following clarifications concerning the Commission’s 
position on the choice of legal basis. 

2. THE CHOICE OF LEGAL BASIS 

There is basic agreement within the Council that two of the three criteria defined in Article 
308 TEC are fulfilled as concerns the proposal: the necessity to act and the absence of specific 
powers in the Treaty. The disagreement relates to whether the proposal fulfils the third 
criteria, that is, whether it pursues one of the objectives of the Community. The Commission 
considered that the proposed directive is necessary to reach the objective of establishing an 
area of freedom, security and justice (AFSJ). 

A number of Member States have however expressed the view that the establishment of an 
AFSJ is too vague to constitute an objective of the Community, and that the only way to give 
concrete meaning to that objective would be by reference to Article 61(a) to 61(e) TEC. The 
establishment of an AFSJ would therefore be limited to the areas detailed in that Article’s 
points and could not be referred to as a basis for taking any measures pursuant to Article 308.  

It should be emphasised that the European Court of Justice has not yet had the opportunity to 
address this question. There is no source of law that specifies what degree of precision an 
objective must attain in order to be used for the purposes of Article 308. The Commission 
services would recall that the Court of Justice has endorsed the use of Article 308 in relation 
to other objectives of the Community that could be regarded as equally vague.  

The Council will therefore have to take its decision in the absence of sources of law that 
can shed further light on the question of the legal basis. 

Article 61 must be regarded as clear in making the establishment of an AFSJ an objective of 
the Community. The points in Article 61 refer to the specific powers attributed to the 
Community, or, in the case of Article 61(e), the Union, in order to reach this objective. This is 
clear from the reference, in each of those points, to the measures to be taken – thus in pursuit 
of the objective of establishing an AFSJ.  
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It is also stressed that the Court of Justice has defined the limits of Article 308 as a question of 
whether the issue at hand falls within the provisions of the Treaty taken as a whole. In this 
light it would be legally incoherent to come to different conclusions as concerns different 
aspects of the proposed directive. Some Member States have put forward the view that the 
provisions of the proposal on the transmission of applications for compensation between 
Member States, in cross-border situations, could be founded on Article 308, while the 
provisions on the minimum standard, and the very obligation for the Member States to 
compensate victims of crime, could not.  

The Commission however took the position that the proposal forms a whole where the two 
parts could not be separated from each other. It considered that it would be illogical if the 
Community was competent for imposing a system of cooperation on all Member States in 
order to facilitate the access to compensation for victims of crime, whilst at the same time 
having no competence to establish minimum standards for the very compensation as such. A 
directive with such content would mean, for example, that victims of crime would have a right 
to submit an application in their Member State of residence, which would be obliged to 
transmit the application to the Member State where the crime was committed, but without 
having any regard to whether an actual right to receive compensation existed in either of the 
Member States concerned, thus creating a substantial risk of leaving the victim without 
compensation despite the system of cooperation between the Member States. A directive with 
such a limited content would be misleading for the citizens, contrary to the principle of 
proportionality and not functional in practice: there would be no added value in creating a 
system of transmission of applications between Member States when there was no 
compensation to be applied for in around one third of the Member States following 
enlargement. 

The Commission therefore considered that its proposal could be based on Article 308, not 
only because it meets the conditions of that Article but also since it is in accordance with the 
principle of subsidiarity, something which has not been called into question by the Council. 


