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Statement 
 
concerning COM (2009) 154 final Proposal for a Regulation of the European 
Parliament and of the Council on jurisdiction, applicable law, recognition and  
enforcement of decisions and authentic instruments in matters of succession and the 
creation of a European Certificate of Succession (20011/EU XXIV.GP) 
 

 
The EU Committee of the Federal Council discussed COM (2009) 154 final Proposal 
for a Regulation of the European Parliament and of the Council on jurisdiction, 
applicable law, recognition and  enforcement of decisions and authentic instruments 
in matters of succession and the creation of a European Certificate of Succession 
(20011/EU XXIV.GP) in a public meeting on 1 December 2009 and came to the 
following conclusions. 
 

A. 
 

Comments to the President of the European Parliament, the Council and the 
European Commission in accordance with article 5 of the Treaty on European 

Union as amended by the Treaty of Lisbon together with article 6 of the 
Protocol on the on the application of the principles of subsidiarity and 

proportionality 
 

 
The EU Committee of the Federal Council concludes that the Proposal does not 
conflict with the principles of subsidiarity or proportionality. 
 
It nevertheless has the following reservation in this regard: 
 
Adequate qualitative or quantitative reasons as to why the Commission is of the 
opinion that the Proposal complies with the principles of subsidiarity and 
proportionality are practically non-existent. In view of the subject matter, these 
aspects are particularly important in order to emphasise the need for a Regulation of 
this nature. 
 
 

B. 
 
The EU Committee basically welcomes this Proposal as a further step towards 
unification of conflict of law principles, but has the following reservations about the 
content: 
 
- The present Proposal does not state explicitly enough that the Regulation will not 
interfere with national procedural law, national substantive laws of succession and 
national property laws. The provisions in this regard in the Regulation are not 
adequate and need to be more clearly formulated. 
 
- The Regulation should not exacerbate the work of the courts and make probate 
proceedings more complicated and expensive or frustrate the justified expectations of 
those involved because of unclear provisions. 



 
- In the opinion of the Committee, the concept of “habitual residence” needs to be 
more precisely formulated. The habitual residence alone is not adequate without 
additional provisions as the determining factor for establishing the applicable law or 
jurisdiction in matters of succession. It is possible, for example, for the deceased to 
have several or no habitual residences. The state in which the deceased had his/her 
last habitual residence might not be the state with which he/she is most closely 
associated. An explicit definition of habitual residence or an escape clause, as in 
Regulations Rome I and II, is needed to resolve this problem. 
 
- It is particularly important to ensure that the application of this Regulation does not 
interfere with special laws of succession (e.g. farm succession laws). To this end 
special jurisdiction regulations are required that would allow the possibility of refusing 
to recognise a decision if it conflicts with this jurisdiction rule. 
 
- The Proposal does not clearly state whether the Regulation is also applicable to the 
legal institution of “gift in the event of death” and if so, which law is to be applied. 
 
- There are some unanswered questions in connection with the provisions concerning 
the European Certificate of Succession. Further minimum procedural standards need 
to be established in the Regulation with respect to the issuance of this certificate. 
 
- The provisions for entry into force and transitional arrangements could result in a 
choice of law by a deceased person according to national law before the entry into 
force of the Regulation becoming invalid after the Regulation has entered into force. 
The deceased will frequently be unaware of this circumstance and his/her choice of 
law and the testamentary disposition on which it is based might not take account of 
the new legal situation arising as a result of the Regulation. This could significantly 
damage trust in the existing legislation and should therefore be taken sufficiently into 
account in the transitional arrangements. 
 
- According to the Proposal, the Regulation is only to be applied if the deceased dies 
after it enters into force. Consideration might be given to the possibility of enabling 
heirs to benefit from the European Certificate of Succession, which is in any case 
issued only on application, if the deceased dies before the Regulation enters into 
force. 
 
- The Committee is also of the opinion that explicit reference should be made in the 
comments on the Regulation that the form of the testamentary disposition should be 
based on the Hague Convention on wills. 
 
- Regarding the relationship to family or inheritance law, clarification is needed finally 
as to which law is applicable to marriage contracts and the succession provisions in 
them. 
 
- The Committee therefore believes that a sufficiently long vacatio legis should be 
allowed between the publication and entry into force of the Regulation so that future 
testators are better informed about the new legal situation. 
 
Probate proceedings are carried out in Austria by notaries on behalf of the courts. 
The statement by the Austrian Chamber of Notaries of 25 November 2009, which 
contains valuable comments, is therefore attached for information. 


