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A. Problem

Many citizens of the European Union acquire property in several member states
of the European Union or establish a domicile abroad. There is a need for
regulations under international law of succession to cover matters of succession
in such cases. The European Commission’s Proposal for a Regulation aims to
simplify cross-border successions in the European Union. Uniform rules
covering the whole of the European Union are to be created in the area of
conflict-of-law rules, international jurisdiction, the recognition and enforcement
of decisions and a European Certificate of Succession.

At the suggestion of the Conference of Community and European Affairs
Committees (COSAC), a subsidiarity check is to be conducted to examine
whether the draft regulation is compatible with the principle of subsidiarity.

B. Solution

Request the European Union to review the legal basis for the rules governing the
introduction of a European Certificate of Succession; otherwise no reservations
regarding compliance with the principles of subsidiarity and proportionality. In
the event the recommendation for a resolution is accepted, the resolution will be
sent as an opinion of the Bundestag to the Presidents of the European Parliament,
the Council and the European Commission within the eight-week time limit
specified in Article 6 of Protocol No. 2 on the Application of the Principles of
Subsidiarity and Proportionality.

Unanimous acceptance of a resolution
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C. Alternatives

None

D. Costs

Were not discussed in Committee.
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Recommendation for a resolution

The Bundestag is requested,

noting the communication of the Federal Government in printed paper 17/136
No. A., to accept the following resolution:

“Chapter II of the proposed regulation contains rules on international
jurisdiction in matters of succession. The German Bundestag regards the legal
basis for this to be Art. 81 (2)(c), alt. 2 TFEU, since the purpose of regulations
of this kind is to prevent conflicts of competence.

With regard to the introduction of regulations of this type, the German
Bundestag has no concerns about adherence to the principles of subsidiarity
and proportionality since the individual member states can only stipulate the
jurisdiction of their own courts, not that of the other member states.
Regulations at member-state level could lead therefore to multiple
jurisdictions and also to loopholes in legal protection. In order to prevent so-
called forum shopping while at the same time guaranteeing effective legal
protection, it is preferable to implement rules on international jurisdiction at
European level.

The German Bundestag regards the rules on applicable law contained in
chapter III of the proposed regulation to be covered by Art. 81 (2)(c) alt. 1 of
the TFEU.

In this regard, too, the German Bundestag has no concerns about adherence to
the principles of subsidiarity and proportionality since the individual member
states can only determine which member-state law of property is to be applied
by its own courts. In the interest of the predictability of the legal situation for
those concerned, it is therefore preferable to implement rules on applicable law
at European level.

With regard to the rules on the recognition and enforcement of decisions and
authentic instruments, the German Bundestag regards Art. 81 (2)(a) of the
TFEU as a sufficient legal basis.

In this regard, too, the German Bundestag has no concerns with regard to
adherence to the principles of subsidiarity and proportionality since the
individual member states can only determine how foreign decisions and
authentic instruments are recognised and enforced at home, not how domestic
decisions and authentic instruments are handled abroad. In the interest of
reciprocity therefore, it is preferable to implement rules on the recognition and
enforcement of foreign decisions and authentic instruments at European level.

Finally, Chapter IV of the proposed regulation contains provisions on the
introduction of a European certificate of succession. The intended effect of
these, according to Art. 42 of the proposed regulation, is to ensure that any
person who pays or passes on property to the bearer of a certificate of
succession is released from their obligations and any person who has acquired
succession property from the bearer of a certificate is deemed to have acquired
it from a person with the authority to possess the property, providing the other
conditions of the regulation have been fulfilled. This enables transfers to or
from a non-entitled person which, without the provision in Art. 42 of the
proposed regulation, might not have this effect. Thus the proposed regulation
would alter the situation in terms of substantive law and could consequently be
subject to substantive law. To this extent the German Bundestag sees a need for
clarification and requests the Commission to examine whether there is a legal
basis
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for the enactment of a substantive regulation of this type by the EU.”
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