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The Committee,  

following consideration of the Proposal for a Regulation of the European 

Parliament and of the Council on jurisdiction, applicable law, recognition and 

enforcement of decisions and authentic instruments in matters of succession and 

the creation of a European Certificate of Succession (COM(2009)154 def); 

whereas cross-border successions of substantial movable assets and real 

estate is very common;  

whereas the proposal purports to introduce rules of private international 

law aimed at solving conflict of laws and jurisdiction in case of succession to the 

estates of a deceased person; 

whereas the proposal � in accordance with the provisions of the 

"Stockholm Programme" � aims to introduce smoother rules for the circulation 

of  decisions and authentic instruments (including deeds attested by notaries) in 

connection with successions, which have so far been marked by a high degree of 

legal uncertainty, owing to different national legislations, which have negatively 

affected citizens; 

whereas, for this purpose, the proposal envisages the establishment of a 

European instrument in the area of successions, the so-called European 

Certificate of Succession, such certificate being a document with a limited period 

of validity enabling heirs to assert their rights to succession without recourse to a 

judicial authority; 

whereas one of the key innovations of the proposal is the provision 

establishing the competence of the courts of the Member State of the last habitual 

residence of the deceased person and, consistently, of the laws of such State; 

whilst hoping that the regulation will be promptly approved; 

expresses the following remarks: 

 

- under the proposal being scrutinised, the European Certificate of 

Succession shall be issued by the competent court; it would be 

advisable to vest such issuing authority also into public officers 

authorised by the State to draft wills and successions � notaries in the 

first place � so as not to burden the operations of courts of law; 

- the regulatory scope of the notion of habitual residence should be 

specified, so as to avoid uncertainties and conflict of decisions in case 

of disputes;  
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- finally, the proposal should include a provision establishing a 

European network of registers of wills, to be achieved by networking 

national registers, so as to streamline the search and verification of 

the last will of a deceased person. 
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OPINION ADOPTED BY 14TH STANDING COMMITTEE  

(European Union Policies) 
 

(Rapporteur: sen. BOSCETTO) 

 

Rome, 2 December 2009 

 
The Committee, 

 

Having completed its scrutiny of the Proposal for a Regulation of the 

European Parliament and of the Council on jurisdiction, applicable law, 

recognition and enforcement of decisions and authentic instruments in matters of 

succession and the creation of a European Certificate of Succession 

(COM(2009)154); 

Considering that the Proposal for a Regulation is intended to assist 

European citizens in the exercise of their rights in matters of cross-border 

succession, estimated to affect about 450,000 cases a year, worth about €123 

billion; 

Welcoming the overall purpose of the Proposal which is to introduce a 

European instrument in matters of succession to enable citizens resident in the 

European Union to plan their succession in good time and guarantee the rights of 

their legatees or heirs, family members and any other creditors; 

Having noted that this matter is fraught with legal uncertainties due to the 

differences existing between the laws of the Member States, such that citizens 

have to address a whole range of problems, delays and additional costs which, de 

facto, prevent them from fully enjoying their rights as testators or heirs and risk 

infringing their right to freedom of movement; 

Recognising that as a result of these problems it is necessary to introduce 

clear, accessible and uniform rules, albeit without harmonising succession rights, 

and that an invitation to do so has already been issued in numerous plans and 

programmes and reiterated in the new multi-year programme for the period 2010-

2014 for an area of freedom, security and justice serving the citizen (known as 

the "Stockholm Programme") which contains reference to the need to extend 

mutual recognition in respect of matters that play a crucial part in everyday life, 

including successions and wills (para. 3.1.2); 

Considering that one of the main novelties introduced by this Proposal is 

that the whole succession procedure should be governed by one single law 

which, as a general rule, should be that of the State in which the deceased had 

habitual residence at the time of death (article 16), but that the European 

Commission provides also another criterion for identifying the applicable law by  
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granting European citizens the freedom to adopt the law of the State of 

which they are nationals provided that this is expressly declared (article 17); 

Noting that the legal basis for the Proposal is article 61(c) of the EC 

Treaty, which envisages the gradual introduction of an area of freedom, security 

and justice, by, inter alia, adopting measures in the field of judicial co-operation 

in civil matters as provided by article 65 and article 67(5) second indent, of the 

EC Treaty, which lays down that the co-decision procedure be used for adopting 

the measures provided by article 65 in relation to judicial co-operation in civil 

matters with cross-border implications; 

Considering that the Resolution approved by the European Parliament on 16 

November 2006 containing recommendations to the Commission regarding 

successions and wills explicitly invited it to “ensure that the ability to choose the 

law applicable does not contravene the fundamental principles of reserving a 

proportion of the estate for the deceased person's closest relatives laid down by 

the law objectively applicable to the succession”; 

Considering, finally, that the European Affairs Committee of the French 

National Assembly concluded consideration of the aforementioned Proposal 

voting a critical opinion on article 27(2), in relation to respect for the principle of 

proportionality, on the ground that the Proposal should not lead to interfering 

with the purposes being pursued by protecting family bonds, as it may occur 

instead when adequate protection is not guaranteed to the provisions governing 

the reserved rights of heirs to the estate, that fix, according to national legislation, 

the scope of the testator’s obligations vis-à-vis his or her closest relatives, 

 

Expresses, in so far as its jurisdiction is concerned, a positive opinion on 

the Proposal as a whole, provided that when any future Regulation is adopted the 

opportunity of introducing standardised measures regarding the parties officially 

authorised to draw up wills, which includes notaries in the first place, is taken 

into consideration. 

Conversely, the Committee expresses a negative opinion on the wording 

of article 27(2) of the Proposal, and trusts that it will be reconsidered for the 

following reasons: 

Article 27(1) provides that the application of a rule of the law determined 

by the Regulation may only be refused if it is incompatible with the public policy 

of the forum. However under article 27(2), “the application of a rule of the law 

determined by this Regulation may not be considered to be contrary to the public 

policy of the forum on the sole ground that its clauses regarding the reserved 

portion of an estate differ from those in force in the forum.” 

On closer scrutiny, this wording refers to the rules governing the portion 

of estate to which closest relatives are legally entitled, with the purpose of 

excluding such rules from the category of rules of public policy of the forum.  
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Under Italian legislation, article 46(2) of Law No. 218/1995, concerning 

application of private international law, states that Italian citizens' choice of the 

law that shall apply to their own succession, “shall not prejudice the rights which 

Italian law grants to legitimate heirs resident in Italy at the moment of the death 

of the deceased whose succession is at issue” (surviving spouse, children and 

ascendants, as provided by articles 536 et seq. of the Italian civil code). 

Article 46(2) of Law No. 218/1995 seem to be a rule that must necessarily 

apply, that is one of those Italian rules of law which operate as a constraint on the 

application of any foreign law that may be invoked by in a conflict of law. 

The protection provided by this article indicates that the Italian law-maker 

has clearly acted in favour of the closest family members as legitimate heirs. 

Consequently, in this particular part, the Proposal differs from Italian law. 

This is nevertheless one aspect which could be superseded if the provisions 

were to be approved and, being it a Regulation, the principle of the prevalence of 

European law over the law of individual Member States were to apply. 

However, the Committee is unhappy with the choice to leave the question of 

the legitimate heirs’ reserved rights to an estate to be governed by a legal 

instrument which has to do only with property. For even if this matter is 

governed by succession law in many legal systems, it directly involves matters 

pertaining to the rules of family law, namely: 1) the position of family ties; 2) the 

marginal importance of the wishes of individuals; 3) the rules of public policy 

governing relationships. 

This being so, there would appear to be reasonable doubts regarding respect 

of the legal basis which is needed to govern this subject area, whose linkage with 

family law (which is excluded from co-decision under the provisions of article 

67(5) second indent of the EC Treaty), albeit indirectly and under the rules 

governing "conflicts of law" may be reasonably asserted. The situation does not 

seem to change with the entry into force of the Lisbon Treaty, considering that 

article 81(3) of the Treaty on the Functioning of the Union provides that 

measures relating to family law with transnational implications require a 

unanimity vote in the Council and cannot be adopted through the co-decision 

procedure which is comparable with the ordinary legislative procedure in the new 

Treaty. 

Consequently, the adoption of a measure of this kind – that is to say, that 

legal provisions protecting the rights of the closest family members may not be 

invoked in order to refuse the application of foreign law on the grounds of public 

policy provided by article 27(2) of the Proposal – should be carefully 

reconsidered, because the application of co-decision with qualified majority 

voting on the Council might not be enough adequate. 
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