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COMMITTEE FOR CONSTITUTIONAL AFFAIRS, RIGHTS,
FREEDOMS AND GUARANTEES

OPINION

COM(2009) 0205 FINAL – REPORT ON THE PRACTICAL OPERATION OF THE
METHODOLOGY FOR SYSTEMATIC AND RIGOROUS MONITORING OF
COMPLIANCE WITH THE CHARTER OF FUNDAMENTAL RIGHTS.

I. Preliminary note

The European Affairs Committee (CAE) has requested the Committee for
Constitutional Affairs, Rights, Freedoms and Guarantees, under the terms and for the
purposes of Article 7 of Law 43/2006, of 25 August, laying down the procedures on
“Monitoring, assessment and pronouncement by the Assembly of the Republic within
the scope of the process of constructing the European Union”, to issue its opinion on
matters falling within its sphere of powers.

COM(2009) 0205 FIN presents the Report on the practical operation of the
methodology for systematic monitoring of compliance with the Charter of Fundamental
Rights, which is a matters falling within the sphere of competence of the Committee
for Constitutional Affairs, Rights, Freedoms and Guarantees, which is therefore
responsible for analyzing the report and issuing its opinion on the same, which opinion
the aforesaid Law 43/2006 requires be then forwarded to the European Affairs
Committee.

II. The background

In 2005, the President of the Commission of the European Communities presented a
Communication entitled “Compliance with the Charter of Fundamental Rights in
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Commission legislative proposals – Methodology for systematic and rigorous
monitoring”, stressing the institution’s determination to lock in a culture of
Fundamental Rights in EU Legislation.

The methodology laid down involved the creation in December 2004 of a Group of
Commissioners on Fundamental Rights, Anti-discrimination and Equal Opportunities,
and served as flagship for asserting the Commission’s intention to take Fundamental
Rights seriously.

By defining this methodology, in its Communication of 20051, the Commission required
its departments to check systematically and thoroughly compliance with all the
fundamental rights concerned in all draft proposals2.

The 2005 Communication accordingly enshrined the practical means by which
intentions would be matched by concrete performance.

In view of the above, this Report sets out to prepare an assessment of the internal
monitoring, decided on by the Commission in 2007. The drafting of this report was
nonetheless postponed, so as to take two new elements into account: the coming into
being of the Fundamental Rights Agency and the 2009 review of the Commission’s
impact assessment guidelines.

III. The Commission’s report

1. Fundamental Rights proofing in practice

Adoption of the methodology established, after the 2005 Communication, led to the
conclusion that human rights issues can arise in the most varied areas.

The Report gives a number of examples are reported which illustrate the diversity of
topics, where Fundamental Rights were referenced in the recitals of a variety of
legislative instruments, including in the Reach Regulation3, where an obligation of data
sharing among registrants raised issues regarding the right to property. The obligation

1 COM(2005) 172 de 27.4.2005.
2 The Commission is also required to assure that its draft legislation complies not only with the Charter
of Fundamental Rights and the European Convention on Human Rights, but also on the United Nations
Conventions on Human Rights ratified by all Member States.
3 Regulation (EC) no. 1907/2006 of the Parliament.
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was considered acceptable4, in that it was necessary for the protection of the
environment and, in particular, designed to avoid repeated testing on animals.

In the field of agricultural policy, consideration was given to the issue of the protection
of the personal data of the beneficiaries of rural development funding. The need for
greater transparency in community measures, so as to assure adequate control in
financial management in order to avoid distortions to competition between the
beneficiaries of rural development measures, led to inclusion in the recitals of the act
of the Commission5 of considerations regarding necessity testing vis-à-vis the
protection of personal data.

A last example comes from the customs area. In the framework of the Customs Code,
consideration was given to the right of operators to be heard by the customs
authorities – Article 16 of the Code6 – in procedures relating to the application of
customs legislation, because the right to be heard was an obligation flowing from the
Charter of Fundamental Rights.

The report also stresses the growing importance of legislative activity in the field of
Justice, Freedom and Security, which has brought into sharp focus that the Community
and the Union are increasingly touching on areas which raise fundamental rights
issues. However, in this area the Commission confronts delicate and controversial
issues pertaining to the necessity and proportionality of possible limitations to
fundamental rights.

The Report then goes on to detail the various issues in the area of Freedom, Justice
and Security which occupy a pre-eminent place in terms of monitoring respect for
fundamental rights in the Commission’s legislative proposals. It cites a number of
examples in the area of immigration and asylum policy, where the prohibition of
torture and inhuman or degrading treatment or punishment (Article 4 of the Charter),
the right to liberty and security (Article 6 of the Charter), the right to respect for family

4 And was established in the recitals of Regulation (EC) No.1907/2006 of the European Parliament and of
the Council of 18 December 2006 concerning the Registration, Evaluation, Authorisation and Restriction
of Chemicals (REACH), establishing a European Chemicals Agency, amending Directive 1999/45/EC and
repealing Council Regulation (EEC) No 793/93 and Commission Regulation (EC) No 1488/94 as well as
Council Directive 76/769/EEC and Commission Directives 91/155/EEC, 93/67/EEC, 93/105/EC and
2000/21/EC.
5 Recital 42 of Commission Regulation (EC) No 1974/2006 of 15 December 2006 laying down detailed
rules for the application of Council Regulation (EC) No 1698/2005 on support for rural development by
the European Agricultural Fund for Rural Development (EAFRD)
6 Regulation (EC) No 450/2008 of the European Parliament and of the Council of 23 April 2008 laying
down the Community Customs Code.
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life (Article 7 of the Charter), data protection (Article 8 of the Charter), protection in
the event of removal, expulsion or extradition (Article 19 of the Charter), are some of
the fundamental rights described.

A special case study is also presented – the “asylum package” adopted by the
Commission in 2008. The study of this package seeks to demonstrate how the
Commission sets about, in practice, its internal monitoring of respect for human rights.

Accordingly, as regards the proposal amending the Reception Conditions Directive, the
most sensitive issues raised concerned:

detention of asylum seekers;

the right to an effective remedy and to a fair trial;

the rights of the child.

The changes were made to assure compliance not only with the Charter of
Fundamental Rights, but also with other international legislative instruments, in
particular the European Convention on Human Rights, the Geneva Convention and
the United Nations Convention on the Rights of the Child.

As regards detention, it was considered essential to reconfirm the principle7 that a
person should not be detained solely because he/she is an applicant for international
protection. On this question the proposal sets clear parameters for the use of
detention, in keeping with guidelines from the United Nations High Commissioner for
Refugees (UNHCR) on applicable criteria and standards relating to the detention of
asylum seekers and Recommendation (2003) 5 of the Council of Europe Committee
of Ministers on measures of detention of asylum seekers. Based on these texts, the
proposal provides that detention should only be used in exceptional cases and for a
limited number of reasons as prescribed by the guidelines. Again, asylum seekers,
and vulnerable persons in particular, should be detained under humane and dignified
conditions. Principally, in this respect, the proposal provides that asylum seekers
should not be kept in prison accommodation but in specialized detention facilities,
which take into account gender considerations.

7 Already laid down in Council Directive 2005/85/EC of 1 December 2005 on minimum standards on
procedures in Member States for granting and withdrawing refugee status ("the Procedures Directive").
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In order to ensure compliance with the right to an effective remedy, the proposal
introduces a number of procedural guarantees as regards detention. Thus, detention
can only be ordered by judicial authorities. In urgent cases, it may be ordered by
administrative authorities, but in this case it must be confirmed by the judicial
authorities within 72 of the start of detention. Further, detention should be only for
the shortest possible time and, in particular, no longer than is necessary to fulfil
administrative procedures. Continued detention has to be reviewed periodically, by a
judicial authority. A detained asylum seeker is also to be given access to legal
assistance and/or representation, when he/she cannot afford to pay the
corresponding costs.

As regards the rights of the child, the concern was to ensure that the best interests of
the child were an underlying principle. As regards the possible detention of minors,
the proposal makes a clear link with the elements which must ground an assessment
of the best interests of the child and in compliance with Article 37 of Convention on
the Rights of the Child, the proposal provides that the detention of a minor should
only be used as a measure of last resort and for the shortest appropriate period of
time, adding a prohibition of the detention of unaccompanied minors.

The proposal to amend the Dublin Regulation also raises issues in relation to
detention, effective remedy and the rights of the child, and solutions similar to those
in the Reception Conditions proposal are applied. In keeping with the specificities of
the Dublin system – detention of an asylum seeker prior to transfer to another
Member State under the Dublin procedure – the proposal envisages that detention
can only take place when there is a significant risk of the person absconding and after
notification of transfer decisions. This procedure requires an assessment of necessity
and proportionality, in which clear parameters are provided as to when recourse to
the possibility of detention is appropriate, namely an individual assessment of each
case and the possibility of alternative less coercive measures. Further, as regards the
decision to detain, procedural safeguards are ensured in terms of a reasoned decision
and effective remedies before a judge.

The right of family unity has also been strengthened, and the proposal obliges the
reunification of dependent relatives and extends the definition of "family members"
as far as minors are concerned, in order to assure the best interests of the child.

Personal data protection in the EURODAC Regulation was among the fundamental
rights issued most frequently raised. The proposal aims to ensure better
management of the deletion of data from the system and more effective monitoring
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by the European Commission for Data Protection as regards access to data in
EURODAC by national authorities.

2. Improving the monitoring mechanism

The Commission’s impact assessment guidelines have recently undergone a revision
process which involved a public consultation8, with contributions calling for greater
visibility for fundamental rights9 in the impact assessment process. In response to this,
greater importance was attached to Fundamental Rights than in the 2005 version, and
efforts made to strengthen respect for the Fundamental Rights defined in the Charter
which place limitations on the activity of the Union.

In addition, the guidelines specifically recall that certain fundamental rights are
absolute and cannot be limited and that the others can only be limited subject to a
demonstration of necessity and proportionality. The guidelines also contain a list of all
the fundamental rights enshrined in the Charter, allowing for a direct correlation
between the Charter and the questions under the three categories of impacts -
economic, social and environmental.

In the Voggenhuber report, the Commission was asked to provide, within the Impact
Assessment guidelines, a separate section on fundamental rights impacts in addition to
the three existing categories10. As stressed in paragraphs 12 to 15 of the 2005
Communication, the underlying reason pleading for a certain caution as to how
fundamental rights issues are treated within the Impact Assessment process is that the
Impact Assessment does not, and cannot, operate as the fundamental rights check,
and cannot be a substitute for legal control. In the end result, fundamental rights
proofing can only be performed via a legal assessment based on a crystallised draft

8 The new Guidelines were adopted on 28 January 2009 and are available on
(http://ec.europa.eu/governance/impact/docs_en.htm).
9 This was referred to in the Voggenhuber Report of the European Parliament of 12.2.2007 on
compliance with the Charter of Fundamental Rights in the Commission's legislative proposals:
methodology for systematic and rigorous monitoring.
10 Although it has not created within the Impact Assessment guidelines a separate section on
fundamental rights impacts, as envisaged in the Voggenhuber Report, the Commission has accorded
greater prominence in the revised guidelines to issues relating to fundamental rights and impacts on
these rights.
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legislative text. It is stressed that, while not being, in itself, the legal control for
fundamental rights compliance, the Commission recognises that the Impact
Assessment can do some of the groundwork to prepare for the fundamental rights
proofing of legislative proposals.

In effect, the impact assessment can serve to identify what rights in terms of the
Charter are potentially concerned or affected by the relevant initiative; in identifying
the options for action, the Impact Assessment must describe the degree of
interference with the right11 and the necessity of such interference in terms of the
options for action and the policy objectives sought to be attained.

This Report draws attention to another aspect of the Voggenhuber Report, that of
measures adopted through the comitology procedure. As paragraph 16 of the 2005
Communication demonstrated, the Commission was aware that the acts which it
adopts in comitology could also have impacts on fundamental rights. The Commission
is therefore aware that this is an area where the integration of human rights needs to
be improved. This reference will help to ensure that comitology measures, which have
significant impacts, including impacts on fundamental rights, are, from now on, subject
to scrutiny at an early stage and, thus, do not escape monitoring under the
methodology.

The explanatory memoranda and recitals of the Commission’s legislative proposals
must be better targeted to indicate exactly what rights are impacted by the relevant
proposal and how the solutions found in the proposal serve to respect fundamental
rights obligations. The Commission will therefore have to be more selective in
including recitals on the Charter in its legislative proposals. Such recitals will be
included where a proposal has serious fundamental rights implications. In such cases,
not only would there be the "standard" recital which confirms compliance with the
Charter but also individualised and specific recitals on particular rights.

Another means of improving the monitoring mechanism relates to the contribution
made by the reports and studies of the Fundamental Rights Agency12 to the
preparation of the Commission’s initiatives and actions, as indeed is already the case.
For example, the Agency is working on a study on the impact on the ground of the
Race Equality Directive which will be a contribution to the Commission’s report on the
application of this directive.

11 It being understood that certain rights, such as the interdiction of torture, are absolute and cannot be
limited.
12 The Fundamental Rights Agency officially commenced its activities on  1 March 2007
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The Agency will also be invited to participate in the consultation process for new
possible initiatives. For example, recently, the Agency has been consulted on the
future priorities in the area of Freedom, Security and Justice in the context of the
preparation of the next multi-annual programme in this area.

The Commission can also request to carry out research, exploratory studies or to
formulate opinions on specific thematic topics, as it already has with a study on
indicators for the implementation of the rights of the child, which will serve as input to
the strategy on the rights of the child, which the Commission has scheduled for
presentation in 2010.

However, it is to be recalled that the scrutiny of conformity of proposals with
fundamental rights is not within the mandate of the Agency.

Finally, the Report also deals with monitoring during the legislative process. This
monitoring is regarded as a further means. Accordingly, during the legislative process,
the Commission will strenuously defend its position with regard to the fundamental
rights rules in its proposal and will also energetically pursue its opposition to co-
legislators who seek to get round these rules. To this end the Commission will use all
the means at its disposal, including the requirement that the act be unanimously
adopted. It was stressed that, as a last resort, the Commission is prepared to consider
the possibility of bringing annulment proceedings13. When the legislator has
introduced specific changes to the Commission’s proposal that the latter regards as a
clear violation of fundamental rights, the bringing of annulment proceedings permits
the contested provisions to be removed, whilst still preserving the other provisions of
the legislative act. This may also lead the Commission, in the exercise of its right of
initiative, to use its right to withdraw the initial proposal14, in cases where the
alterations made by the legislator lead either to a manifest illegality or to a serious
distortion of the Commission proposal.

IV. Conclusions

13 The Voggenhuber Report argued strenuously in favour of introducing annulment proceedings on the
grounds of breach of fundamental rights.
14 The Voggenhuber Report also stressed the right of the Commission to withdraw its proposal, if
amendments made over the course of the legislative process violate a fundamental right.
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1. The 2005 Communication entitled “Compliance with the Charter of
Fundamental Rights in Commission legislative proposals – Methodology for
systematic and rigorous monitoring”, was a landmark in the fixing by the
Commission of a methodology for rigorous and systematic monitoring of
respect for all fundamental rights.

2. The “asylum package” experience demonstrates that the methodology for
monitoring compliance with fundamental rights is not an end in itself, and
involves a material element as well as a procedural element. Efforts were
made to start from a relevant fundamental right so as to analyze the
underlying necessity and proportionality, surrounded by due safeguards,
namely in procedural terms and with regard to judicial appeals.

3. Experience since the adoption of the 2005 Communication has
demonstrated that the Commission has had to formulate difficult
judgements on issues of necessity and proportionality and that the
methodology has been faced with delicate questions in seeking to
determine whether the solutions adopted comply with the rules
established in the case law of the European Court of the Rights of Man
(Strasbourg Court) and the Court of Justice of the European Communities
(Court of Justice).

4. The Procedures Directive provided a legal groundwork for drawing up a list
of third countries regarded as safe for the purposes of assessing an asylum
application15,16.

5. The Commission’s Impact Assessment for compliance with fundamental
rights is not in itself a legal check, but contributes through its analysis to
legal scrutiny a posteriori, and it is through this legal control of the actual
text that it will be possible to tell whether interference is admissible in
terms of necessity and proportionality and in the light of the case law of
the Strasbourg Court and the Court of Justice, when analysing the legality
of limitations on fundamental rights.

6. Acts adopted by the Commission through the comitology procedure can
also have impacts on fundamental rights, and should be scrutinised at an

15 The Commission reached these conclusions on the basis of the “asylum package”.
16 Following on from application of the methodology, it was considered that this list, assessed in the light
of the principle of non-expulsion established in the Geneva Convention and Article 3 of the European
Convention on the Rights of Man, raised serious concerns, and the Commission decided it was
inappropriate to present a proposal to this effect – The Court of Justice subsequently concluded that the
legal basis established in the Directive was incompatible with the Treaty, vide Decision of 6 May 2008, in
case C-133/06 Parliament/Council.
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initial stage, in order not to evade monitoring under the methodology
presented in the 2005 Communication.

7. A more specific reference to fundamental right in the explanatory
memoranda and recitals of the Commission’s legislative proposals.

8. The Commission should take advantage of the input of the Fundamental
Rights Agency, in its reports and studies, and through its participation in
the consultation process on new initiatives, as well as through research
work and studies.

9. The Commission’s responsibility in the legislative process, which may lead
to the bringing of annulment proceedings, excising provisions which are
regarded as clear violations of fundamental rights, or even to exercise of
the right to withdraw its initial proposal.

10. A “fundamental rights culture” should be fostered from the earliest stages
of the conception of Commission proposals.

11. The commitment to respect for fundamental rights must be a common
goal of all institutions involved in the legislative process.

In view of the above, the Committee for Constitutional Rights, Rights, Freedoms and
Guarantees, is of the

Opinion

That this opinion on the “REPORT ON THE PRACTICAL OPERATOIN OF THE
METHODOLOGY FOR SYSTEMATIC AND RIGOROUS CONTROL OF COMPLIANCE WITH
THE CHARTER OF FUNDAMENTAL RIGHTS– COM(2009) 0205 FIN” should be forwarded
to the Parliamentary Committee for European Affairs.

Palácio de São Bento, 8 July 2009

The Rapporteur The Committee Chair
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(Teresa Moraes Sarmento) (Osvaldo de Castro)


