
Standing Subcomittee on European Union Affairs on 9 June 2010 

 

Application for a Committee statement 

 

by Members of Parliament Mag. Heribert Donnerbauer and Dr. Hannes Jarolim 

 

The Committee is requested to adopt the following: 

 

I.  

The Standing Subcommittee on European Union Affairs discussed the European Commission 

proposals 

 

COM(2010) 105 final/2 Proposal for a Council Regulation (EU) implementing enhanced 

cooperation in the area of the law applicable to divorce and legal separation (28760/EU XXIV.GP) 

and 

COM(2010) 104 final/2 Proposal for a Council Decision No. …/2010/EU authorising enhanced 

cooperation in the area of the law applicable to divorce and legal separation (28759/EU XXIV.GP) 

 

at a public hearing on 9 June 2010, examined the content of the proposals and their compatibility 

with the principles of subsidiarity and proportionality and came to the following conclusion: 

 

In the event of a divorce by an international couple, the court seised must first determine which law 

to apply in a specific case. The rules by which this decision is made have been determined in the 

past independently by the Member States. This has led to two problems. First, because of the 

different legal situations in the Member States it is difficult for the spouses to recognise which law 

is applicable in the case of divorce. Second, a “rush to court” occurs, since in the event of an 

impending divorce, an early appeal to the court of a specific Member State can give one side more 

advantageous provisions than in another Member State. 

 

The Standing Subcommittee on European Union Affairs believes that these problems should be 

addressed. The proposal for a Council Regulation is therefore welcomed. It increases the 

predictability and legal security for the parties, preventing overlong divorce proceedings and the 

ensuing negative consequences such as excessive costs. A ruling at the level of the Member States 

alone would not safeguard uniform and predictable determination of the applicable law in divorce 

proceedings. 

 

Regardless of the fundamental approval of the Commission proposal, the following details are still 

questionable: 

 



1. Formal requirements for the choice of law 

 

It should be noted first of all that spouses may currently conclude choice-of-law agreements 

for marital property (including the division of marital savings in accordance with §§ 81 ff 

EheG [Marriage Act]) and that there are no formal requirements for this choice, which can 

even be made orally (§§ 11, 19 IPR-G [Conflict of Laws Act]). According to the Hague 

Protocol on the Law Applicable to Maintenance Obligations concluded in 2007 (to which the 

EU has acceded) the choice of law, as in the draft of Rome III, is also possible in writing. It 

should also be noted that the choice of law applies only to the law on which the dissolution of 

the marriage itself but not the consequences of the divorce is based; the practical effects of a 

choice of law are therefore limited. 

 

The possibility of mutually agreeing a choice of law gives the parties greater flexibility and 

legal security. At the same time there is always a danger that one party will be favoured. For 

this reason, the proposal calls for special formal requirements for a choice-of-law agreement – 

namely the written form. In view of the fact that the consequences of a choice-of-law 

agreement can be considerable, this requirement appears to be too loose. This also becomes 

clear through the provisions of the Notariatsaktsgesetz [Notarial Authentication Act], which 

calls for notarial authentication in all cases of far-reaching agreements between spouses. The 

proposal offers Member States the possibility of providing for more extensive formal 

requirements (the case of a choice-of-law agreement as part of a marriage contact is cited), 

but there is no obligation. It would therefore be desirable – be it through the Regulation itself 

or the basis it provides – for the applicable law for divorces in Austria to require that choice-

of-law agreements be made by way of a public or publicly authenticated document. 

 

2. Choice of law in existing cases 

 

The current draft Regulation states that the choice of law must in principle be made before the 

court is seised (article 3 paragraph 2). According to national law, however, the choice of law 

may be made in court (article 3 paragraph 2a). According to. §11.2 of the Austrian IPR-G as 

well, the choice of law of law can be made in court, until the conclusion of the hearing before 

the last court with subject-matter jurisdiction. The proposal therefore appears too reticent with 

regard to the possibility of a choice-of-law agreement being made in court during a pending 

case. As the possibility of a choice-of-law agreement during a pending case gives the parties 

greater flexibility for reaching a mutual agreement and at the same time reduces the danger 

that one party will be favoured at this stage, since the court can verify the agreement at any 

time, this could even be included uniformly in the proposal. At all events, efforts should be 

made to retain the essence of §11 of the Austrian IPR-G. 

 



3. Definition of “habitual residence” 

 

A significant weakness of the proposal is the absence of an explicit and uniform definition of 

“habitual residence”. This also applies mutatis mutandis to other legal instruments and 

agreements that use but do not specifically define this term. The term is, however, the most 

essential point of reference for a decision as to which law is applicable in a specific case. By 

defining habitual residence too loosely, the intention of the Regulation could be undermined, 

while a too narrow definition could weaken the protective provisions of the proposal 

(e.g. article 4(b)). A non-uniform definition in different legal instruments or agreements 

would adversely affect legal security. As the European Court of Justice has not adjudicated 

specifically on this point either, efforts should be made to provide guidelines by way of a 

suitable formulation, be it only in a recital, to enable the courts in specific cases and also 

generally to decide from which time or according to which criteria a habitual residence exists. 

 

 

II. 

 

The Standing Subcommittee on European Union Affairs expects that the relevant member of 

the Federal Government will be guided by this statement of the Austrian position in the 

negotiations and voting in the Council. 

 

III. Communiqué 

 

The Standing Subcommittee for European Union Affairs has decided to publish this statement 

as a communiqué in accordance with section 39.1 and 39.3 of the Rules of Procedure of the 

National Council (GOG-NR) and to attach extracts of the presentation. The President of the 

National Council is also requested to transmit this statement to the Austrian Federal 

Government, the Verbindungsstelle der Bundesländer (Liaison Office of the Federal 

Provinces), the European Commission, the Council, the European Parliament, the Committee 

of the Regions, COSAC and IPEX. 


