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SUMMARY 
 ___________________________________________________________________________________________________________________________________________________________________________________________________________________  
 

EU law obliges both the European Commission and the Member States to combat 
fraud on the EU’s finances. However, the onus to protect the EU’s financial 
interests falls mainly on the individual Member States because they are responsible 
for administering 80 per cent of EU funds. We launched this inquiry into fraud 
against the EU’s budget in part to coincide with the recent publication of the 
Directive aimed at protecting the EU’s financial interests by the criminal law. In 
particular, we wanted to gauge the vulnerability of EU funds to fraud, assess the 
efficacy of the EU’s anti-fraud system as a whole, and the effectiveness of the 
Member States in pursuing these crimes. 
 
We found that the EU’s anti fraud system has a number of weaknesses. We 
conclude that the figure of €404 million cited by the Commission in its annual 
report offers only a glimpse of the levels of fraud perpetrated against the EU’s 
budget. The lack of enthusiasm displayed by the Member States in reporting fraud 
to the Commission coupled with a lack of uniformity throughout the Member 
States in the definition of fraud clearly undermines the Commission’s efforts to 
grasp the full extent of this problem. Undetected fraud is by definition impossible 
to quantify. Based on our evidence it is suggested that the actual figure is around 
€5 billion, but it may be even more. Evidence suggests that some Member States 
do not take their anti-EU fraud responsibilities seriously. Their responsibilities 
should include: looking for fraud against the EU’s budget, informing the relevant 
EU authorities when they find it, and acting on referrals from the EU’s own anti-
fraud body OLAF, which remains an agency of limited powers. 
 
The UK Government assured us that they take all fraud, including fraud against 
the EU’s budget, very seriously but we were unable to ascertain whether any 
Government department or agency in the UK takes overall responsibility for this 
issue. No one was able to tell us with any confidence how much known EU fraud 
is perpetrated from within these shores, despite the fact that the individual 
Member States are required to tell the relevant EU authorities when they uncover 
these offences. To remedy this, we recommend that a single department or agency 
coordinates the fight against EU fraud and takes responsibility for attempting to 
quantify the problem. This body would then share the information with EU crime 
fighting agencies and report to the Commission as appropriate. 
 
We received evidence of significant levels of VAT fraud, which the Government 
initially argued was outside the scope of our inquiry. In the UK, the Exchequer 
Secretary estimated that at its peak in 2006 £3-£4 billion was lost to Missing 
Trader Intra-Community/Carousel fraud; but he suggested that the most up-to-
date figure was now £0.5-£1 billion a year. We understand the Government’s 
opposition to any measure which would extend the EU’s competence into tax 
enforcement, but this legitimate concern should not allow fraud which diminishes 
the amount due to the EU to be ignored or not pursued with vigour. We therefore 
suggest that it is beholden on the Government to come forward with alternative 
robust proposals that will combat this problem. 
 
In our assessment of OLAF’s role in the fight against fraud against the EU’s 
budget, we found that there are a number of limitations on its effectiveness, such 
as budgetary restrictions which force OLAF to be selective about the cases of EU 



 

 

fraud that it pursues; or the tangled web between Europol, Eurojust and OLAF 
which contributes to the lack of a coordinated response to fraud on the EU’s 
budget. While we are of the view that the decision to prosecute must remain a 
national matter, Member States must also recognise that if OLAF is seen as a body 
whose recommendations are never followed up, it will remain hamstrung in its 
ability to protect the EU’s financial interests. We propose that Member States 
should be required to provide feedback to OLAF on the outcome of cases. We also 
recommend that the UK should have a single point of contact in order to improve 
the relationship between OLAF and the UK national authorities. 
 
Finally, given the frequency with which the witnesses put it forward as a solution 
to the flaws in the EU’s anti-fraud system discussed in this Report, we briefly 
address the forthcoming proposal for the European Public Prosecutor’s Office 
(EPPO). We conclude by asking the Government to explain how they propose to 
tackle these flaws without participating in the EPPO. 



 

 

The Fight Against Fraud on the 
EU’s Finances 

CHAPTER 1: INTRODUCTION 

1. Late in the evening of 15 March 1999 all 20 Members of the European 
Commission under the stewardship of Jacques Santer resigned. The 
unprecedented mass resignation would prove a pivotal moment in the EU’s 
institutional response to fraud against the EU’s budget. It would also mark a 
key moment in the European Parliament’s (EP) evolution; in particular, the 
role of the EP’s Committee on Budgetary Control (CONT) in holding the 
European Commission to account. Arguably, the Commission scandal would 
cement the idea in the general public’s mind that the EU’s bureaucracy is 
inherently corrupt and staffed by officials who are guilty of perpetrating 
frauds on its finances. 

2. In September 1999 a new Commission was appointed led by Romano Prodi. 
Neil Kinnock, one of two Commissioners from the UK,1 was made the 
Commissioner responsible for administrative reform, audit and anti-fraud. 
One of the key changes Commissioner Kinnock introduced was the creation 
of OLAF (Office de Lutte Anti-Fraude) the EU’s anti-fraud body, out of the 
ashes of its discredited predecessor UCLAF (Unité de Coordination de Lutte 
Anti-Fraude). OLAF, which remains the key EU institution responsible for 
protecting the EU’s financial interests, is discussed in Chapter 5. 

3. The Treaty on the Functioning of the European Union2 enjoins both the EU 
Institutions and the Member States to protect the EU’s financial interests 
but, in practice, the effort to combat fraud against the EU’s budget falls 
largely to national authorities who remain responsible for administering 80 
per cent of the EU’s funds and for collecting most of its revenue. In 2011 the 
European Court of Auditors3 (ECA) decided again that the EU’s budget in 
the areas of agriculture; market and direct support; rural development, 
environment, fisheries, and health; regional policy, energy and transport; and 
employment and social affairs was “materially affected by error”.4 

4. In its 2011 Communication on the protection of the financial interests of the 
European Union by criminal law the Commission argued that there are 
shortcomings in national legal frameworks regarding the definitions of 
offences, and penalties.5 In addition the Commission said that cooperation 
between the national authorities is insufficient, that national authorities do 
not always have the necessary means to prosecute cases involving EU funds, 
and do not systematically follow up investigations undertaken by OLAF.6 

                                                                                                                                     
1 The other was Chris Patten who was responsible for external relations. 
2 Article 325 TFEU 
3 The body responsible for auditing the EU’s accounts. 
4 European Court of Auditors annual report concerning the financial year 2011. Para X of the Court’s 

statement of assurance. The Court’s estimated error rate for payments underlying the EU’s accounts is 3.9 
per cent.  

5 26 May 2011, COM (2011) 293 final 
6 26 May 2011, COM (2011) 293 final 
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The current Director-General of OLAF told us that the protection of the 
EU’s financial interest “is left to the ability and willingness of national 
authorities, and that varies very much”.7 

5. In the light of the Commission’s recent legislative efforts in this field (see 
Chapter 2), in particular the publication of the proposed Directive on the 
protection of the financial interests of the European Union by criminal law 
(see Chapter 4), and in order to appraise the EU’s anti-fraud system as a 
whole, including the significant role played by the Member States, the 
Justice, Institutions and Consumer Protection Sub-Committee, whose 
members are listed in Appendix 1, initiated an inquiry on fraud against the 
EU’s financial interests. A call for evidence was published in July 2012 to 
coincide with the Directive’s publication. The call for evidence is reproduced 
in Appendix 3. The Committee held 19 oral evidence sessions including 14 
sessions in Brussels. The persons and bodies who provided evidence to the 
inquiry are listed in Appendix 2. We are grateful to all those who gave us 
written and oral evidence. 

6. Unfortunately, the Government’s engagement with this inquiry has been 
disappointing. Officials from the Treasury were scheduled to appear 
alongside the City of London Police and the National Fraud Authority to 
discuss the level of VAT fraud perpetrated within the EU.8 However, having 
initially accepted our invitation the officials withdrew at the last minute. 
Following a letter from our Chairman to the Chancellor of the Exchequer, 
(see Appendix 4) David Gauke MP, Exchequer Secretary to the Treasury, 
agreed to appear in January. He explained that no discourtesy was intended 
but officials had advised that VAT fraud “was outside the [inquiry’s] scope”.9 
Deciding what is (or is not) within the scope of a Select Committee inquiry is 
not a matter for the Government. We believe VAT is relevant for reasons 
that appear later in the Report. 

7. In these difficult economic times protecting the public purse should be the 
priority of us all. 

8. We make this Report to the House for debate. 

                                                                                                                                     
7 Q 52 
8 At our meeting of 21 November 2012 
9 Q 209 
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CHAPTER 2: THE EU DIMENSION I–LEVELS OF FRAUD ON THE 

EU’S BUDGET 

9. If the EU and the Member States are going to protect the EU’s financial 
interest effectively they need to know how much fraud is committed against 
the EU’s budget. In this chapter we consider the accuracy of the 
Commission official figure for 2011 of €404 million and compare it with the 
estimates for fraud in the UK. 

The EU’s budget 

10. EU funds are overwhelmingly provided by drawing on three revenue 
streams:10 

 Traditional own resources (TOR), that is revenue from customs duties 
collected on imports and levies on sugar production (€16.7 billion);11 

 Own resources which are calculated on the basis of value added tax 
(VAT) collected by the individual Member States (€13.7 billion); and, 

 Own resources derived from the individual Member States’ gross national 
income (GNI)(€94.5 billion). 

11. In 2011 the EU’s budgeted expenditure was €141.9 billion.12 

Responsibility for the EU’s budget 

12. The EU Treaties place responsibility for the implementation of the EU 
budget on the Commission. But responsibility for avoiding fraud does not 
rest solely with the Commission. The Treaty requires both the EU 
Institutions and the Member States to counter fraud affecting the financial 
interests of the EU.13 Since 2011 the Commission has produced a number of 
legislative proposals designed to improve the protection of the EU’s financial 
interest from fraud (see Box 1) but, in practice, the effort to combat crime 
against the EU’s finances falls largely to national authorities.14 As the 
Government made clear to us: “[U]nder EU law, Member States have 
primary responsibility for preventing, detecting and following up on … fraud. 
They are responsible for collecting EU budget revenue … and for managing 
… almost 80% of EU expenditure”.15 The recovery of unduly paid funds is 
also the responsibility of the Member States. 

                                                                                                                                     
10 Council Decision 2007/436/EC, Euratom 7 June 2007 on the system of the European Communities own 

resources and Council Regulation 1150/2000 implementing Decision 2007/436/EC, Euratom on the 
system of the European Communities’ own resources, as last amended by Regulation 105/2009. 

11 The Member States retain 25 per cent of the total to cover the cost of collection. 
12 See: http://ec.europa.eu/budget/figures/2011/2011_en.cfm 
13 Article 325 TFEU 
14 The Member States’ authorities operate in the context of EU legislation in the field of criminal law which 

aims to combat crime. For example, improved procedures for investigations and prosecutions, including (i) 
the European Arrest Warrant and the Framework Decision on confiscation of proceeds of crime; (ii) 
common rules on offences and penalties—in particular, an EU Convention on the Protection of EC 
Financial Interests adopted in 1995; (iii) measures against corruption and money laundering; and (iv) 
institutions and networks at EU level. For example, OLAF and Eurojust. 

15 HM Treasury para 17. See also, Lord Williamson of Horton para 2(e); Q 85 (Timothy Kirkhope MEP). 
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BOX 1 

Recent Commission Legislation 
In 2011 the Commission brought forward several proposals designed to address 
and improve the fight against fraud against the EU’s financial interests:16 

 A Communication setting out the Commission’s anti-fraud strategy.17 

 A Communication on the protection of the financial interests of the 
European Union by criminal law and administrative investigations.18 

 A Communication on fighting corruption in the EU.19 

 A package of proposals designed to modernise of the EU’s public 
procurement rules.20 

 A Communication on the future of VAT.21 

Since 2011 further EU measures have been proposed addressing the fight against 
fraud including, in July 2012, a proposed Directive on the protection of the 
financial interests of the European Union by criminal law22 (see Chapter 4) and, in 
September, a proposed Directive amending the existing legislation governing the 
Quick Reaction Mechanism23 against VAT fraud.24 Commissioner Šemeta said 
that it was “very important” that the Member States implement the Commission’s 
Communication on its anti-fraud strategy.25 

Finally, the Multi-Annual Financial Framework agreed by the European Council 
on 8 February 2013 also includes anti-fraud requirements.26 For example, all 
future EU legislative proposals must address any related fraud issues and all 
Commission Director-Generals will have to adopt specific anti-fraud strategies.27 

                                                                                                                                     
16 All these proposals have been considered by one or other of our Sub-Committees as part of our scrutiny 

responsibilities. 
17 24 April 2011, COM (2011) 376 final 
18 26 May 2011, COM (2011) 293 final 
19 6 June 2011, COM (2011) 308 final 
20 Including a proposed Directive on the award of concession contracts, COM (2011) 897 final; a proposed 

Directive on procurement by entities operating in the water, energy, transport and postal services sectors, 
replacing Directive 2004/17, COM (2011) 895 final; and a proposed Directive on public procurement, 
replacing Directive 2004/18, COM (2011) 896 final. All were published on 20 December 2011. 

21 Published 6 December 2011, COM (2011) 851 final. Entitled: Towards a simpler, more robust and 
efficient VAT system tailored to the single market. 

22 11 July 2012, COM (2012) 363 final 
23 Under the Quick Reaction Mechanism (QRM) an EU Member State faced with a serious case of massive 

VAT fraud would be able to implement emergency measures, in a way which they are currently not allowed 
to do under existing EU VAT legislation. The Directive provides that Member States would be able to 
apply, within the space of a month, a reverse charge mechanism which makes the recipient rather than the 
supplier of the goods or services liable for VAT. The Commission say that this would significantly improve 
the Member States’ chances of effectively tackling complex fraud schemes, such as carousel fraud, and of 
reducing otherwise irreparable financial losses. 

24 31 July 2012, COM (2012) 428 final 
25 Q 233. See also Q 65 (the EU Commission-Secretariat General) where they highlight the Commission’s 

work in proposing a number of changes to the way its funding programmes are designed and managed in 
an effort to combat fraud against the EU’s budget. 

26 The EU’s spending plan for the period 2014–2020. 
27 See Q 233 (Commissioner Šemeta).  
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The Commission’s annual report 2011 

13. Every year the Commission publishes a report looking at the protection of 
the EU’s financial interests. The most recent report considers 2011 and was 
published in July 2012.28 The report, which is produced in cooperation with 
the Member States, offers an overview with statistical analysis of the extent to 
which the EU’s funds were misused because of fraudulent or non-fraudulent 
irregularities (see Box 2). 

BOX 2 

Fraud and irregularity 
The Commission separate irregularities into two broad categories: 

(i) Irregularities reported as fraudulent. These are irregularities found to 
be or suspected to be fraudulent, a deliberately committed irregularity 
constituting a criminal offence. These are criminal frauds. 

(ii) Irregularities not reported as fraudulent. These are irregularities 
arising as the result of genuine errors or mistakes such as not filling 
out a form correctly. These are not criminal offences. 

When reporting irregularities to the Commission, the Member States are under an 
obligation to specify whether the particular instance gives rise to a suspicion of 
fraud or whether a fraud has been established. If judicial or administrative 
proceedings have also been initiated the Member State is obliged to update the 
Commission as the proceedings progress. 

 

14. The Commission’s report said that in 2011 1230 irregularities were reported 
as fraudulent, a figure which represents a decrease of 35 per cent from 2010. 
According to the Commission, the total financial impact of these fraudulent 
irregularities was €404 million, a figure which represents a decrease of 37 per 
cent from 2010.29 €404 million, a total based on figures supplied to the 
Commission by the Member States, is 0.28 per cent of the EU’s 2011 
budget. This is the figure that the Commission knows has been lost to fraud. 

15. In the report the Commission calculated that agriculture (€77 million) and 
cohesion policy30 (€204 million) were the two main areas which suffered the 
highest levels of fraud31 and our evidence confirmed the Commission’s 

                                                                                                                                     
28 The Protection of the European Union’s Financial Interests-Fight against fraud Annual Report 2011, 

COM (2012) 408 final 
29 Report from the Commission to the European Parliament and the Council, Protection of the European 

Union’s financial interests – Fight against Fraud – Annual Report 2011, COM(2012) 408 final, page 2 
30 The Cohesion Fund is aimed at Member States whose Gross National Income (GNI) per inhabitant is less 

than 90 per cent of the EU’s average. It serves to reduce their economic and social shortfall, as well as to 
stabilize their economy. It is now subject to the same rules of programming, management and monitoring 
as the European Social Fund (ESF) and the European Regional Development Fund (ERDF). In 2007–
2013 the Cohesion Fund was spent on projects in Bulgaria, Cyprus, the Czech Republic, Estonia, Greece, 
Hungary, Latvia, Lithuania, Malta, Poland, Portugal, Romania, Slovakia and Slovenia and Spain. The 
Cohesion Fund finances activities for trans-European transport networks, and the environment. In the case 
of the latter, the Cohesion Fund can also support projects related to energy or transport, as long as they 
clearly present benefits to the environment including: energy efficiency, use of renewable energy, 
developing rail transport, and strengthening public transport. 

31 Report from the Commission to the European Parliament and the Council, Protection of the European 
Union’s financial interests – Fight against Fraud – Annual Report 2011, COM(2012) 408 final, pages 6–7. 
The next highest category is pre-accession funds which the Commission estimates at a level of €12 million. 
See also Q 233 (Commissioner Šemeta).  
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view.32 It also highlighted high levels of VAT fraud which is discussed in 
Chapter 4.33 

BOX 3 

OLAF case example one: fraudulent use of EU funding in a 
Member State34 

The Directorate-General for Regional Policy (DG REGIO) of the European 
Commission passed to OLAF information received about possible irregularities in 
the tender procedure for an EU-funded (Cohesion Fund) project for the 
construction of a plant in Bulgaria. The EU funding allocated for the project was 
€34 million. The European Bank for Reconstruction and Development (EBRD) 
had also provided a loan of €25 million for this project. The central allegations in 
the case were that the consortium that had won the tender had misrepresented its 
qualifications and eligible experience in the specialised sector concerned. Of the 
EU funding involved, an advance payment of over €7 million had already been 
made for the project. 

OLAF’s findings 

OLAF’s investigation in the matter necessitated enquiries in several Member 
States. The investigation found that the successful bid had been prepared and 
submitted by the winning consortium in a manner which gave an incorrect and 
misleading account of its experience and qualifications. 

OLAF’s recommendations 

Consequently, OLAF recommended to the Regional Policy DG that the EU 
funding of €34 million allocated for the project should be cancelled and that the  
€7 million already paid out should be recovered. The Directorate-General is acting 
on these recommendations. OLAF also passed the file to the Bulgarian judicial 
authorities, which have opened a criminal investigation. 

Conclusions and further steps 

In EU-funded projects of a high value, Member States need to be rigorous in their 
examination and understanding of supporting documentation whose purpose is to 
demonstrate a proven and eligible record in a particular sector. Only then can it be 
expected that the best quality will be obtained for EU taxpayers’ money. This is 
especially so when such supporting documentation is obtained from non-EU 
countries and refers to specialised sectors. 

Comparison with UK figures 

16. The National Fraud Authority (NFA), an executive agency of the Home 
Office which is tasked with leading and coordinating anti-fraud action in the 
UK, estimated that the current level of fraud suffered by the UK public 
sector amounts to approximately £20.3 billion per annum.35 In 2011 the 
total Government revenue in the UK was £589 billion and the NFA’s 
estimate suggests that 3.4 per cent of the UK’s total budget was lost to fraud. 

                                                                                                                                     
32 Dr Ingeborg Gräßle MEP para 4; OLAF; Lord Williamson of Horton para 2(e); Q 7 (Professor Spencer) 
33 Europol; Eurojust; Q 64 (the EU Commission Secretariat-General); Q 93 (Dr Theodoros Skylakakis 

MEP); Q 169 (Rosalind Wright QC) 
34 This case is taken from the summary section of OLAF’s annual report 2012 at page 12. A copy can be 

viewed by visiting: http://ec.europa.eu/anti_fraud/documents/reports-olaf/2011/ar_summary_en.pdf 
35 The National Fraud Authority para 9  



 THE FIGHT AGAINST FRAUD ON THE EU'S FINANCES 13 

 

The NFA warned that its figures should be approached with caution and 
emphasised that their conclusions are not statistics.36 

Accuracy of the Commission’s figures 

17. As the NFA’s caveat implies, given its nature, estimating levels of fraud with 
any degree of accuracy is difficult; a view shared by the Commissioner.37 
Professor Spencer of the Law Faculty of Cambridge University said that 
because fraud is “usually … a victimless offence”, in the sense that there is 
no individual aware that they have been the victim of a crime, statisticians 
and the relevant authorities “do not even have the counter-check that you 
have with the British Crime Survey” as “there is no immediate person who 
has lost out”. This “makes it hard to know what the dark figure is”.38 

18. Most of the evidence we received reflected this difficulty and suggested that 
the Commission’s statistics are an underestimate of the level of fraud 
perpetrated against the EU’s budget.39 Rosalind Wright QC, former director 
of the Serious Fraud Office in the UK, and former member and Chair of the 
OLAF Supervisory Committee, compared the problem to the tip of an 
iceberg; “You can only see the very tip, and we really do not have any idea 
how much [fraud] there is”.40 She did put forward an estimate for EU fraud 
of €2 billion a year but thought that even this figure represented a 
“substantial underestimate”.41 

19. Commissioner Šemeta rejected the iceberg analogy.42 He said that the 
Commission’s annual report was clear that the actual level of fraud is higher 
than that of detected fraud, but he did not believe that EU funds were “more 
prone to fraud than national budgets”.43 Giovanni Kessler, the Director-
General of OLAF, shared the Commissioner’s view.44 The Government on 
the other hand disagreed; they argued that “EU programmes will always be 
vulnerable to fraud” and that in some Member States “the management and 
control culture … increases [their] vulnerability to fraud”.45 

20. If we accept the Commissioner’s analysis and apply it to the EU’s budget, 
using as a benchmark the NFA’s estimate of fraud in the UK of 3.4 per cent, 
we arrive at a total for fraud on the EU’s budget, based on 2011 figures, of 
€4.82 billion. This figure is over ten times more than the figure of €404 
million unearthed by the Commission in its annual report; it is almost more 
than two and a half times greater than Rosalind Wright’s estimate of €2 
billion which she qualified as a “substantial underestimate”.46 

                                                                                                                                     
36 The National Fraud Authority para 8, the figures represent “a best estimate of the real size of the 

problem”. 
37 Q 231 
38 Q 34 
39 The National Fraud Authority, para 6; Marta Andreasen MEP, para 2; QQ 1 and 34 (Professor Spencer); 

Q 142 (NFA); QQ 166 and 175 (Rosalind Wright QC) 
40 Q 166; see also Q 3 (Professor Spencer) 
41 Q 166 
42 Q 231 
43 QQ 231 and 233 
44 OLAF 
45 HM Treasury para 4 
46 Q166 
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21. Based on this analysis, the figures cited by the Commission in its 
annual report only offer a glimpse of the level of fraud perpetrated 
against the EU’s finances. Commissioner Šemeta argued that the EU 
budget is no more or less vulnerable to fraud than national budgets 
whilst the Government argued that EU programmes will always be 
vulnerable to fraud and, in some Member States are increasingly so. 
If the Government are right then the final figure will be even greater 
than €5 billion. 

22. These figures suggest that the vast bulk of fraud against the EU’s 
budget is never brought to the Commission’s attention, and probably 
never sees the light of day. 

Member States’ responsibility to report fraud 

23. In the context of administering 80 per cent of the EU’s budget, the Member 
States are under a duty to report fraud to the Commission.47 
Professor Spencer, who also argued that the Commission’s statistics offer an 
underestimate of the problem, qualified his remarks by pointing out that they 
result from the Member States carrying out their duty under the Treaty to 
report fraud to the Commission and, that different Member States had 
different levels of enthusiasm and different practices about reporting.48 He 
also suggested that the different rates of reported fraud stem from the “level 
of inactivity in looking for fraud in those Member States”.49 Mr Jens Geier 
MEP, a Member of the European Parliament’s Budgetary Control 
Committee (CONT), agreed and argued that “[W]hat the Member States 
define specifically as fraud varies, and it is therefore difficult to get an overall 
picture”.50 His Colleague on the CONT Committee Mr Derek Vaughan 
MEP shared this view.51 

24. Many other witnesses including the Commissioner and the Government also 
raised this problem.52 Their views echoed the Commission’s conclusion in its 
annual report that “there are still significant differences in the approaches 
adopted by the Member States to report fraudulent … irregularities” to the 
Commission.53 We consider a potential solution to this problem, the recently 
proposed Directive on protecting the EU financial interest by the criminal 
law, in Chapter 4. 

25. The lack of enthusiasm displayed by the Member States in reporting 
fraud to the Commission, coupled with a lack of uniformity 
throughout the Member States in the definition of fraud, clearly 

                                                                                                                                     
47 EU legislation requires the Member States to report fraud on the EU’ budget to the Commission on a 

quarterly basis. See, for example, Regulation 515/97 on Mutual Administrative Assistance or Regulation 
1083/2006 laying down general provisions on the European Regional Development Fund, the European 
Social Fund and the Cohesion Fund. The rules concerning OLAF also place a responsibility on the 
relevant Member State authorities to report fraud to OLAF (Regulation 1073/99, Article 7). 

48 Q 1; see also Q 16 
49 Q 16 
50 Q 132 (Jens Geier MEP). See also Q 77 (the EU Commission Secretariat-General) 
51 Q 132 (Derek Vaughan MEP) 
52 OLAF; Q 77 (EU Commission Secretariat-General); Q 90 (Timothy Kirkhope MEP); Q 175 (Rosalind 

Wright QC); Q 219 (Exchequer Secretary to the Treasury); Q 227 (Commissioner Šemeta) 
53 COM (2012) 408 final, page 3 
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undermines the Commission’s efforts to grasp the full extent of this 
problem. 

26. Fraud is, by its nature, opaque but the Member States and the 
Commission have no reliable estimate of the extent of fraud 
committed against the EU’s budget. We are unable therefore to see 
how their claims to protect the EU’s financial interests effectively can 
be justified.  
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CHAPTER 3: LEVELS OF FRAUD IN THE UK 

27. In this chapter we consider the extent to which fraud against the EU’s budget 
is perpetrated from within the UK and assess the rigour of the Government’s 
duty under EU law to report evidence of fraud to the Commission. 

Estimated levels of UK based EU fraud 

28. Unsurprisingly, given the difficulties of assessing the levels of fraud identified 
in the previous chapter, none of our witnesses were able with any degree of 
confidence to put a figure on the amount of EU fraud perpetrated from 
within the UK. Based on figures supplied to them by the Treasury for 
2010/11 the NFA put forward an estimate of £41 million as the level of UK 
based fraud against the EU’s financial interests.54 Allowing for exchange rate 
fluctuations, the NFA’s figure represents about 11.6 per cent of the 
Commission’s total of €404 million for 2011; it is also 1 per cent of the total 
EU funded expenditure in the UK of £4.1 billion. However, Stephen 
Harrison, the Chief Executive of the NFA emphasised that his estimate was 
to be treated with a “high degree of scepticism because it is the lowest 
confidence estimate we have of all the different estimates we publish”.55 

29. The City of London Police, the lead force in the UK for fraud, pointed out 
that the 2012 Annual Fraud Indicator (an estimate of the levels of fraud in 
the UK compiled by the NFA) “ … does not contain a separate accounting 
line estimating fraud against the EU Budget”.56 In addition, the Police said 
that the National Fraud Intelligence Bureau (a cross police/law enforcement 
service operated by the City of London Police)57 “ … does not receive a feed 
from OLAF or any of its contributing agencies such as the Department for 
Environment, Food and Rural Affairs” on the levels of UK based EU fraud.58 

30. We are concerned that the relevant national law enforcement agencies 
responsible for combating fraud in the UK (the City of London Police and 
the National Authority), and the databases they run to assess UK fraud in 
general, do not routinely receive statistical information from the relevant 
government departments dealing with EU funded programmes.  

31. When Commissioner Leppard of the City of London Police appeared in 
person, he argued that in the UK “EU funding fraud” is not “a large issue on 
the radar”, but he suggested that in other EU Member States “the fraud 
threat on EU funding is greater than in the UK”.59 The Exchequer Secretary 
echoed Commissioner Leppard’s view, arguing that fraud is a “significant” 
concern for all countries and that some countries have a bigger problem than 
others.60 In his view, however, “by international standards [the] UK is 
probably in a better place than others”.61 

                                                                                                                                     
54 NFA para 9. Depending on exchange rates a figure of around €47 million. 
55 Q 142 
56 The City of London Police para 1.1 
57 The National Fraud Intelligence Bureau “ … ingests fraud intelligence from a wide range of industry and 

government sources”. The City of London Police para 1.2 
58 The City of London Police para 1.3  
59 Q 164 
60 Q 215 
61 Q 215 
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Duty to report fraud to the Commission 

32. We have seen that under EU law it is the responsibility of all the Member 
States to report fraud on the EU’s funds to the Commission. In its 2011 
report the Commission stated that “[C]certain Member States continue to 
report very low fraud rates”62 and it suggested in relation to agricultural 
funds that the UK, Germany and France “continue to report a very low 
number of irregularities as fraudulent”.63 The Commission’s report said that 
it had asked these Member States to explain the low number of reports but at 
the time of publication it had not received an explanation.64 

33. Worryingly, in particular in light of the Commission’s conclusion, Rosalind 
Wright QC said that agricultural subsidy is one of the two areas65 of EU 
funding against which fraud, in the UK, is “largely” committed.66 
Professor Spencer said that he liked to think that the UK reports low levels of 
fraud to Brussels “because the inhabitants of this island are so honest … but 
it is more likely the perception of the people who do the reporting”.67 

34. The Exchequer Secretary told the Committee that the Government “take all 
these matters seriously” and EU fraud “extremely seriously”.68 He explained 
that in the UK the duty to report falls on each individual Government 
department; “if we are looking at agricultural funds, Defra leads. If we are 
looking at structural funds … BIS looks at that”.69 In answer to a question 
about the Commission’s concerns about the UK, the Exchequer Secretary 
cited in the Government’s defence difficulties with the information 
technology used to communicate with the Commission. It was his 
understanding that “the backlog is being or has been addressed”.70 

35. Commissioner Šemeta confirmed the Exchequer Secretary’s explanation, but 
also told us that, according to the information he had received from the 
Government, some “underreporting” had been caused by the fact that the 
people in the UK responsible for reporting fraud to the Commission had 
been absent from work for some time.71 The Commissioner confirmed that 
these problems have been resolved.72 When asked if he now expected a larger 
number of frauds to be reported from the UK in future he was reluctant to 
make any predictions, but he welcomed the fact that the technical problems 
had been addressed.73 

                                                                                                                                     
62 Report from the Commission to the European Parliament and the Council, Protection of the European 

Union’s financial interests – Fight against Fraud – Annual Report 2011, COM(2012) 408 final, page 3. 
See also the Commission’s press release dated 26 February 2013 headed “Commission to Recover €414 
million of CAP expenditure from Member States”. Over a quarter of the total recovered (€111.7 million) is 
from the UK. See: http://europa.eu/rapid/press-release_IP-13-160_en.htm  

63 Report from the Commission to the European Parliament and the Council, Protection of the European 
Union’s financial interests–Fight against Fraud–Annual Report 2011, COM(2012) 408 final, page 9. 

64 Report from the Commission to the European Parliament and the Council, Protection of the European 
Union’s financial interests–Fight against Fraud–Annual Report 2011, COM(2012) 408 final, page 10. 

65 The other being VAT/carousel fraud which is discussed in Chapter 4. 
66 Q 169 
67 Q 9 
68 Q 219 
69 Q 218 
70 Q 217 
71 Q 235 
72 Q 235 
73 Q 235 
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36. The Commission suggested that the UK’s reason for the delay in reporting 
agricultural fraud was partly due to departmental absentees. This is all the 
more worrying if, as is claimed, the UK is one of the better Member States in 
its attitude to dealing with EU fraud. We note that both the Exchequer 
Secretary and Commissioner agree that these problems have been addressed 
to each other’s satisfaction. 

37. We expect the Government to take its responsibility to report EU 
fraud to the Commission seriously and we would now anticipate the 
levels of reported fraud against the EU’s agricultural budget in the 
UK to increase in the Commission’s next annual report. 

Who leads the UK’s fight against EU fraud? 

38. When the Exchequer Secretary was asked who in the UK was responsible for 
leading the fight against UK based EU fraud, he explained that whilst the 
Treasury has a “strategic role as the organisation that interacts with OLAF 
… at a practical level there are different heads of expenditure and various 
Government departments are engaged with that”.74 When asked if any 
Government department pulls all the information together, Mr Gauke was 
not “sure” whether the Government produced a document that collated all 
the departmental figures into one place.75 

39. Interestingly, Commissioner Šemeta cited the lack of a coordinating 
structure in the UK as a problem for OLAF.76 (This problem is discussed in 
Chapter 5.) 

40. The Government repeatedly claim that they take EU fraud seriously 
but the Exchequer Secretary was unclear as to whether any particular 
Government department takes the lead.  We are concerned that no 
single Government department or body takes this lead and that the 
Exchequer Secretary was unable to tell us whether at any stage the 
figures from various departments are brought together. This seems to 
support the evidence from our other witnesses that Member States, 
including it seems the UK, do not devote significant resources in 
pursuing the matter and reporting fraud to the Commission.   

41. We recommend that the Government nominate a single department 
or agency to coordinate the fight against EU fraud and take 
responsibility for attempting to quantify the problem and report to 
the Commission where it is appropriate.  The information should 
then be shared with all the relevant Government and EU crime 
fighting agencies. 

                                                                                                                                     
74 Q 218 
75 Q 218 
76 Q 236 
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CHAPTER 4: THE EU DIMENSION II–THE PROPOSED FRAUD 

DIRECTIVE 

42. In this chapter we consider the recently proposed Directive designed to 
protect the EU’s financial interests by the criminal law, which in part is 
designed to address some of the deficiencies in the Member States identified 
in the previous two chapters. In addition, in light of the evidence, we look at 
the high levels of VAT fraud perpetrated within the EU. This focus on VAT 
will also enable us to discuss one of the Government’s key concerns with the 
Directive, namely its scope. 

The Directive on the protection of the financial interests of the EU by 
the criminal law 

43. This draft Directive was foreseen in the Commission’s Communication of 
May 2011.77 It would, if adopted, require the Member States to pass 
legislation on fraud-related offences. The proposal is based on common 
definitions, including definitions of “fraud”,78 and the “EU’s financial 
interest”,79 and it also includes a uniform range of penalties.80 The Directive 
would replace an EU Convention on the Protection of EC Financial Interests 
of 1995. 

44. The Commissioner emphasised the importance of the Directive to the anti-
fraud fight and told us that he proposed it because it will “enable national 
prosecution services to operate more effectively cross-border and will create 
greater deterrents against fraud throughout the Union”.81 

45. In December, the European Court of Auditors (ECA) issued an Opinion 
addressing the Commission’s proposal.82 The ECA welcomed the principle 
that “an equivalent and effective protection of the European Union’s 
financial interests should be established throughout the Member States in 
order to prevent the loss of EU money and thus ensure legitimate 
implementation of the budget”.83 The ECA argued that a clear definition of 
the concept of the Union’s financial interest “is central to all legislation 
relating to the fight against fraud” and suggested that the proposed definition 
should be clarified.84 

                                                                                                                                     
77 The Justice, Institutions and Consumer Protection Sub-Committee currently retains the Directive under 

scrutiny and is engaged in separate correspondence on its merits with the Government. 
78 Article 3 of the proposed Directive requires the Member States to criminalise a range of intentional 

conduct. The draft distinguishes between offences against the EU’s “expenditure” and “revenue” and 
covers conduct in relation to both such as, the use of false, incorrect or incomplete statements, and non-
disclosure of information. 

79 Under Article 2 of the proposed Directive the EU’s financial interest is defined as “all revenues and 
expenditures covered by, acquired through, or due to: (a) the Union budget; (b) the budgets of the 
institutions, bodies, offices and agencies established under the Treaties or budgets managed and monitored 
by them”. 

80 Penalties are dealt with under Articles 7–9 of the proposed Directive. 
81 QQ 227 and 233 
82 Opinion 8/2012, 12 December 2012 
83 Opinion 8/2012, para 5 
84 Opinion 8/2012, para 7. The ECA suggest a clarification of the term “budget” so as to accommodate 

amongst others the European Central Bank. The ECA suggest that the clarification should “reflect the fact 
that the Union’s financial interests relate to all assets and liabilities managed by or on behalf of the Union 
and its institutions, and to all its financial operations, including borrowing and lending activities”. 
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46. In correspondence with the Government, this Committee has welcomed this 
proposal. Many of the MEPs also welcomed the Directive. Both 
Dr Theodoros Skylakakis MEP and Timothy Kirkhope MEP described it as 
“important”,85 with Mr Kirkhope welcoming the proposal as it would send 
out “the clear and simple message that fraud will not be tolerated in the 
EU”.86 Dr Ingeborg Gräßle MEP described the proposal as “remarkable” 
because the draft includes an attempt “to achieve a common definition of 
what constitutes fraud”, but she added that “we could have done a lot more 
and we should be doing more”.87 She also lamented the fact that there is “no 
general approach to try to tackle fraud and organised crime in general” 
(emphasis added) because this would, in her view, “have caused uproar in 
the Member States”.88 

The Government’s view of the Directive 

47. Aside from the concerns expressed in their Explanatory Memorandum, it is 
clear that the Government do not share the MEPs’ enthusiasm.89 Whilst 
welcoming attempts to protect the EU’s funds, the Exchequer Secretary said 
that the Government were nervous about this proposal because they fear that 
it “has the capacity to expand the EU’s competence in the sphere of tax”.90 
In particular, he voiced the Government’s concern that the proposed 
Directive could encroach on the Member States’ responsibilities to control 
and operate the VAT system which in his view must remain the responsibility 
of the individual Member States. The Exchequer Secretary argued that the 
draft “has the potential to expand the EU’s role and competence into this 
type of fraud work” and that the UK was not alone in having this concern. 
He concluded that “[I]t has been the long-standing position of this country 
that we want to defend our sovereignty in this area” and he did not think that 
this problem would be easily overcome.91 

Value Added Tax 

48. We saw in Chapter 2 that the Commission found that agriculture and 
cohesion policy were the two main areas in 2011 which suffered the highest 
levels of fraud,92 but our evidence also raised the issue of VAT fraud.93 

                                                                                                                                     
85 Q 90 (Timothy Kirkhope MEP); Q 99 (Theodoros Skylakakis MEP) 
86 Q 90. See also Q 130 (Mr Tadeusz Zwiefka MEP); Q 136 (Dr Ingeborg Gräßle MEP). 
87 Q 136 
88 Q 136 
89 In its Explanatory Memorandum which accompanied the proposed Directive the Government raised a 

number of concerns with the draft including (i) the imposition of minimum sentences, (ii) its interaction 
with existing EU legislation on the confiscation of the proceeds of crime into which the UK has not opted 
in (iii) the requirement that states would have to extend their jurisdictional rules extra-territorially to cover 
UK nationals; and (iv) the ramifications of the proposed legal basis of the Directive (Article 325 TFEU) 
which does not engage the UK’s opt in protocol.  

90 Q 213 
91 Q 213 
92 See the Report from the Commission to the European Parliament and the Council, Protection of the 

European Union’s financial interests–Fight against Fraud–Annual Report 2011, COM(2012) 408 final, 
pages 6–7. Q 233 (Commissioner Šemeta) 

93 Europol; Eurojust; Q 64 (the EU Commission Secretariat-General); Q 93 (Dr Theodoros Skylakakis 
MEP); Q 169 (Rosalind Wright QC) 
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49. VAT was first introduced in Europe in 1954, in France. In 1967 the then six 
Member States of the European Economic Community agreed to introduce 
a common VAT system. The system is now governed by a Directive which 
introduces common rules on the application of VAT but also allows the 
Member States some leeway on its application.94 In 2010 the Commission 
calculated that the total VAT receipts collected by the 27 Member States in 
2008 was €862 billion. Today, on the basis of a complicated system 
described by the ECA as “complex to the point of incomprehensibility”95 a 
percentage of the VAT base96 is used to calculate the individual Member 
States’ VAT based contributions to the EU.97 The Government told us that 
in 2011 the UK’s VAT based contribution to the EU was £2.2 billion.98 

50. Based on a study it commissioned, the Commission estimated that in 2006 
the VAT gap, that is the difference between actual VAT receipts and what 
the Member States should theoretically receive based on the size of their 
economies, was 12 per cent; a figure just over €100 billion equivalent to two 
thirds of the entire EU budget for 2011.99 The VAT gap is not entirely the 
result of VAT fraud100 but, as the Court of Justice has recognised in its case 
law, the subsequent diminution in the level of the Member States’ VAT 
receipts caused by VAT fraud will inevitably have an impact on the amount 
each Member State contributes to the EU with a commensurate impact on 
the overall size of the EU’s budget.101 

51. The main source of VAT fraud in the EU is carousel fraud, which is also 
referred to as Missing Trader Intra-Community (MTIC) fraud (see Box 4).  

BOX 4 

MTIC/Carousel fraud in the EU 
Carousel fraud or MTIC fraud is a fraud perpetrated against the VAT system 
involving a series of often non-existent transactions involving the purported 
movement of goods and services within the Single Market, in and out of the 
Member States, in order to obtain a VAT repayment from the local revenue at the 
point the goods leave the Member State. The process was described by David 
Gauke MP as “[E]ssentially … a circle of transactions whereby one participant 
claims for recovery of the VAT that they have apparently incurred, but no VAT is 
ultimately paid to the Exchequer”.102 

                                                                                                                                     
94 Directive 2006/112 on the common system of VAT. 
95 Response by the European Court of Auditors to the Commission’s Communication “Reforming the 

Budget, Changing Europe”, para 28 
96 The VAT base is calculated by taking the net VAT receipts in a Member State and then adjusting this by a 

weighted average of the difference rates at which VAT is charged on different goods and services. This 
intermediate national VAT base is then subject to further adjustments (for example adjustments 
consequent upon the UK’s rebate) to arrive at the final VAT base. 

97 The VAT base is subject to a cap of 50 per cent of GNI. 
98 QQ 211 and 212 (Exchequer Secretary to the Treasury) 
99 Study to quantify and analyse the VAT gap in the EU-25 Member States, report published by Reckon LLP, 21 

September 2009. See: 
http://ec.europa.eu/taxation_customs/resources/documents/taxation/tax_cooperation/combating_tax_fraud/r
eckon_report_sep2009.pdf  

100 Q 215 (Exchequer Secretary to the Treasury); Q 231 (Commissioner Šemeta) 
101 C-539/09, Commission v Germany 15 November 2011, para 72 
102 Q 210 
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The Director of Europol, Rob Wainwright, gave a flavour of the range of methods 
used by criminals engaged in MTIC fraud: “from the carousel trading of mobile 
phones, computer chips and precious metals to fraudulent trading in intangible 
items, such as carbon credits, gas and electricity and green energy certificates”.103 
Michèle Coninsx, the President of Eurojust, cited the significant work undertaken 
by her organisation in assisting the Member States in recovering funds 
fraudulently obtained from the VAT system.104  

In the UK, the Exchequer Secretary estimated that at its peak in 2006 £3–£4 
billion was lost to MTIC fraud; but he suggested that the most up-to-date figure 
was now £0.5–£1 billion a year.105 

Is MTIC fraud, fraud against the EU’s budget? 

52. In light of the fact that the Member States receive 97 per cent of VAT 
revenue even Commissioner Šemeta as anti-fraud Commissioner recognised 
that “it is the Member States who should be strongly interested in addressing 
[the] problem of VAT fraud”, but he also told us that it was his intention to 
include VAT/MTIC fraud within the scope of the proposed Directive.106 He 
recognised that “some Member States do not agree”107 but stated that the 
legislation has been drafted with the Court of Justice’s jurisprudence on this 
matter in mind.108 He added that “VAT should be subject to this Directive 
because it is part of EU-own resources—it is part of the revenue of the EU 
budget”.109 

53. Europol told us that some Member States have refused to work with OLAF 
on VAT fraud on the grounds that the Commission and OLAF do not have 
competence in this area.110 The Exchequer Secretary was also clear that the 
Government do not see MTIC/VAT fraud as fraud against the EU’s 
budget;111 especially given the fact that 97 per cent of the money raised goes 
to the Exchequer.112 

54. We asked the Government whether it is necessary to have a European 
dimension to tackle MTIC fraud because those who perpetrate it are taking 
advantage of the open system of trading within the Single Market. The 
Exchequer Secretary agreed and said that “there is scope for cooperation 
between tax authorities”113 and his officials114 offered the example of 
Eurofisc.115 But, when asked whether the percentage of the figure which as a 

                                                                                                                                     
103 Europol 
104 Eurojust; see also Q 101 (Eurojust) 
105 Q 210 
106 QQ 231 and 233 
107 Q 233 
108 C-539/09, Commission v Germany 15 November 2011; in particular, para 69–73 
109 Q 234 
110 Europol 
111 Q 211 
112 QQ 208 and 211. See also QQ 220 and 221 on the Government’s limited cooperation on the exchange of 

information with OLAF on VAT fraud.  
113 Q 216 
114 Treasury officials also cited an online system operated by the DVLA to combat car import based MTIC 

fraud but this system will only operate in the UK. 
115 Q 215. Eurofisc is a network for the swift exchange of information between the Member State tax 

authorities. See: http://www.eurofisc.eu/how_it_works/index.html 
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consequence of MTIC fraud in the UK which does not then go to the EU, 
constitutes fraud against the EU’s budget, the Exchequer Secretary argued 
that “there is a danger that we view VAT fraud as being predominantly or 
significantly an EU matter when the responsibility to address this, and the 
consequences of VAT fraud, are felt overwhelmingly by Member States”.116 

55. At the outset of this inquiry, as we have already noted, the 
Government were of the view that VAT fraud was outside the scope of 
our investigations. However, we consider that we were justified in 
pursuing the matter since the Exchequer Secretary told us that 
although the majority of VAT raised stays in the UK Treasury the 
very small proportion due to the EU amounts to £2 billion which is a 
large enough sum to be of concern both to the UK Government and 
the EU. 

56. We have heard evidence of very significant levels of VAT fraud. The 
Committee understands the Government’s opposition to any measure 
or action which would extend the EU’s competence into tax 
enforcement in the UK. But this legitimate concern should not allow 
fraud which diminishes the amount due to the EU to be ignored or not 
pursued with vigour. It is beholden on the UK Government to come 
forward with alternative robust proposals that will address these 
matters. 

57. We remain of the view that the proposed fraud Directive has merit; in 
particular, its attempt to bring uniformity to the EU’s classification of 
these offences. We expect that it would have a positive impact on the 
Commission’s ability to acquire a more accurate statistical analysis 
not only of VAT fraud but also levels of fraud in general in the EU. In 
turn this will assist everyone in their efforts to protect the EU’s 
financial interest. 

                                                                                                                                     
116 Q 211 
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CHAPTER 5: THE EU DIMENSION III–OLAF 

58. In this final chapter, we consider the role and work of the EU’s anti-fraud 
body OLAF. Whilst some witnesses praised the work of OLAF117 the 
evidence has raised questions about the quality of the relationship between 
OLAF and the national authorities; including in the UK, and also exposed a 
breakdown in the working relationship of OLAF with its Supervisory 
Committee. We also consider OLAF’s interaction with the other EU crime 
fighting agencies Europol and Eurojust and finally, we briefly discuss the 
creation of a European Public Prosecutor’s Office (EPPO). 

OLAF’s role 

59. OLAF is the EU’s anti-fraud body and its task is to protect the EU’s 
financial interest.118 OLAF fulfils this role by conducting administrative119 
investigations into the abuse of EU funds both internally,120 against EU 
officials, and externally,121 in the individual Member States. OLAF also 
assists the relevant authorities in the conduct of criminal investigations in the 
individual Member States (in the literature these are called coordination 
cases).122 Where OLAF finds evidence of misconduct it passes its findings in 
the form of a report to the relevant authority; this may be to the relevant EU 
institution where disciplinary action may follow or, where OLAF concludes 
that criminal behaviour is involved, it will pass its investigation file to the 
relevant prosecuting authority in the individual Member State.123 
(See Table 1 on page 29.) 

60. Since its creation in 1999 OLAF’s role has been the subject of ongoing 
discussion.124 In 2004 and 2006 the Commission made proposals for 
strengthening OLAF, but negotiations on these proposals did not reach a 
conclusion.125 Following these failed attempts, in 2011 the Commission tried 

                                                                                                                                     
117 HM Treasury para 23; Q 15 (Professor Spencer); Q 87 (Timothy Kirkhope MEP) 
118 OLAF was established by Commission Decision 1999/352/EC dated 28 April 1999. Its role is defined by 

Regulation 1073/99 and Regulation 1074/99. The rules governing its power to undertake internal 
investigations in the EU’s institutions are the subject of an Interinstitutional Agreement dated 25 May 
1999 which came into force on 1 June 1999. Regulation 1073/99, Article: (i) to protect the EU’s financial 
interests by investigating fraud and corruption; (ii) to detect and investigate serious matters relating to the 
discharge of professional duties by members and staff of the EU institutions and bodies; and,(iii) to support 
the European Commission in the development and implementation of fraud prevention and detection 
policies. See OLAF, page 4–5.  

119 Regulation 1073/99, Article 2. OLAF 
120 Regulation 1073/99, Articles 1(3) and 4 
121 Regulation 1073/99, Article 3 
122 Regulation 1073/99, Article 1(2) 
123 Regulation 1073/99, Articles 9 and 10 
124 It remains governed by the Regulation agreed in May 1999. 
125 The 2004 proposals were the subject of an inquiry by the Law and Institutions Sub-Committee see Report: 

24th Report (2003–04): Strengthening OLAF, the European Anti-Fraud Office (HL Paper 139). Also, in 2006 
the Economic, Financial Affairs and International Trade Sub-Committee undertook an inquiry into 
financial management and fraud in the EU: 50th Report (2005–06): Financial Management and Fraud in the 
EU: perceptions, facts and proposals (HL Paper 270). The Report contained a chapter on fraud but it mainly 
focussed on the management and audit of the EU budget. 
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again and proposed a Regulation for the reform of OLAF,126 which is 
expected to be agreed shortly;127 though the Commissioner stated that the 
proposed regulation is limited because it has been proposed within OLAF’s 
current legal basis.128 In the last decade the ECA has produced a number of 
Special Reports addressing OLAF’s role129 and during 2011 OLAF itself also 
completed a “major reorganisation”130 of its internal structure.131 

BOX 5 

OLAF case example two: fraudulent behaviour by an EU official132 
OLAF received allegations that an EU official had committed irregularities, in the 
form of demanding bribes. The EU official in question was employed as a project 
manager in a European Commission delegation. This entailed the selection of 
contractors and the implementation of the project. 

OLAF’s findings 

OLAF investigators obtained immediate access to the relevant information. OLAF 
analysts scrutinised the relevant computer data obtained by its investigators. This 
information was subsequently referred to the competent judicial authorities. The 
same authorities drew on OLAF’s expertise when conducting searches and 
evaluating the findings within the framework of a criminal investigation. OLAF’s 
findings showed that the EU official allegedly established improper links with 
participants in the projects and allowed participants to engage in improper 
contacts during the selection procedure. Over the years, the person concerned had 
supposedly demanded and obtained bribes. As a result, some participants were 
given favourable treatment. 

OLAF’s recommendations 

A criminal investigation of the EU official and the project participants was opened 
as a result of OLAF’s findings. In parallel, OLAF recommended that the official 
be removed from his post, as a precautionary measure. OLAF also recommended 
that the project participants be entered in the Commission’s early warning system, 
to ensure that they cannot take part in any future European projects. 

                                                                                                                                     
126 17 March 2011, COM (2011) 135 final. Amended Proposal for a Regulation of the European Parliament 

and of the Council amending Regulation (EC) No 1073/1999 concerning investigations conducted by 
OLAF. 

127 Regulation 2006/84. At the time of writing, the Justice, Institutions and Consumer Protection Sub-
Committee retains the proposed Regulation under scrutiny. The proposed Regulation does not offer root 
and branch reform of OLAF, rather, it simply clarifies a number of issues including: the Director-General 
of OLAF’s role, procedural guarantees for those suspected of fraudulent behaviour, cooperation with 
Europol and Eurojust, and the respective roles of OLAF and its Supervisory Committee. The Regulation 
also makes it a requirement that all Member States have a single point of contact (or AFCOS) for OLAF. 
(See paragraph 85.) 

128 Q 227 
129 Special Reports: 3/2004 concerning the recovery of irregular payments under the Common Agricultural 

Policy; 1/2005 concerning the management of the European Anti-Fraud Office; 8/2007 concerning 
administrative cooperation in the field of value added tax; and, 2/2011 in which the ECA follow-up its own 
Special Report No 1/2005 concerning the management of the European Anti-Fraud Office. 

130 OLAF, annual report 2011, page 7:  
http://ec.europa.eu/anti_fraud/documents/reports-olaf/2011/olaf_report_2011_en.pdf. 
Q 48 (OLAF); see also, Q 227 (Commissioner Šemeta). 

131 See pages 13–15 of OLAF’s annual report 2011. 
132 This case example is taken from the summary section of OLAF’s annual report 2012 at page 16. A copy be 

viewed by visiting: http://ec.europa.eu/anti_fraud/documents/reports-olaf/2011/ar_summary_en.pdf 
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Conclusions and further steps 

This case shows that it is important that OLAF’s powers include immediate access 
to relevant premises and information to enable OLAF to examine suspicious 
elements and to secure data for use as admissible evidence in court by judicial 
authorities. OLAF has been able to continue assisting the judicial authorities after 
the criminal investigation was opened. The information also led to a second 
criminal case being opened in another jurisdiction. 

OLAF’s annual report 2011 

61. OLAF’s annual report for the period 1 January to 31 December 2011133 said 
that it received 1046 pieces of incoming information. This information led to 
the opening of 144 administrative investigations. At the end of 2011 OLAF 
had 463 ongoing investigations and that “175 recommendations had been 
sent to [national] authorities”.134 OLAF’s annual report also stated that in 
2011 its conclusions and recommendations led to court cases in the Member 
States which “resulted in 511 (cumulative) years of prison sentences”.135 

OLAF’s Budget 

62. In 2011 OLAF had access to a budget of €23.5 million and its investigations 
led to the recovery of €691.4 million.136 Professor Spencer was sure that 
OLAF does the best it can with the staff and the money it has at its disposal, 
but he suggested that OLAF has to be selective about which cases it 
pursues.137 The Director-General of OLAF confirmed the Professor’s view, 
and explained the pressure on resources that he has to consider when 
deciding whether to open an investigation; “[W]e cannot open more 
investigations than we are able to follow, and we do not open an investigation 
when the case is purely national”.138 

63. We regret that budgetary restrictions force OLAF to be selective 
about the cases of EU fraud that it pursues. While OLAF cannot be 
given a blank cheque, the current restraints place a significant 
limitation on its effectiveness. 

OLAF’s independence and its Supervisory Committee 

64. OLAF is formally part of the European Commission but it is independent 
when investigating fraud.139 Commissioner Šemeta explained that as 
Commissioner for anti-fraud he was responsible for coordinating the policy 
side of OLAF’s work, for example, the legislative framework underpinning 
the EU’s anti-fraud fight, whilst the investigative side is “completely 
independent”.140 He argued that “[I]t is very important to maintain a strong, 

                                                                                                                                     
133 A link to a copy of OLAF’s report can be followed by visiting:  

http://ec.europa.eu/anti_fraud/about-us/reports/olaf-report/index_en.htm 
134 OLAF 
135 OLAF 
136 See OLAF’s 2011 annual report page 5 
137 Q 15; Professor Spencer also believed that the available money was almost certainly not enough for OLAF 

to deal with the amount of fraud perpetrated against the EU’s budget. 
138 Q 49 
139 Q 63 (the EU Commission Secretariat-General); Q 228 (Commissioner Šemeta) 
140 Q 228 
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thick wall between the policy side … and the investigative side … it would be 
very dangerous if politicians were to start to influence OLAF’s day-to-day 
investigative activity”.141 Aside from Marta Andreasen MEP who described 
OLAF as the “instrument of the European Commission”142 and called for its 
complete independence, and Rosalind Wright QC who pointed to concerns 
expressed during her membership of the OLAF Supervisory Committee143, 
most of the other witnesses either accepted the status quo144 or argued that the 
new Regulation will enhance OLAF’s independence.145 

65. Aside from the breakdown in relations between OLAF and its 
Supervisory Committee (discussed below), we have not received 
convincing evidence that the current arrangement on OLAF’s 
independence within the Commission needs to be changed. 

OLAF’s Supervisory Committee 

66. OLAF’s independence is underwritten by the OLAF Supervisory Committee 
(SC) which is tasked with policing the wall between the Commission and 
OLAF referred to by Commissioner Šemeta in his evidence.146 The SC is 
composed of five independent experts who are appointed by the common 
agreement of the Council, Commission and the European Parliament. The 
SC fulfils its role by issuing an annual report147 on its work to the EU’s 
institutions and it also issues opinions to the Director-General of OLAF 
either at his request or of its own volition.148 The legislation says that in 
fulfilling this role the SC must not interfere with “the conduct of 
investigations in progress”.149 The new OLAF Regulation seeks to clarify the 
SC’s role.150 

67. The evidence we gathered has pointed to a significant breakdown in the 
relationship between OLAF and the SC, in particular regarding the scope of 
the SC’s role.151 Mrs Rita Schembri of the SC152 explained the context: 
“[G]iven the significant powers that OLAF has to conduct administrative 
investigations, the exercise of [its] powers is subject to respect for human 

                                                                                                                                     
141 Q 228. See also Q 63 (the EU Commission Secretariat-General); Q 178 (Rosalind Wright QC) 
142 Marta Andreasen MEP paras 24 and 25 
143 Q 175 
144 HM Treasury para 25; Lord Williamson of Horton para 3(a) 
145 Dr Ingeborg Gräßle MEP, para 10; Q 127 (Françoise Castex MEP) 
146 The current Regulation describes the SC’s role as reinforcing OLAF’s independence by “regular 

monitoring of the implementation of the investigative function”. 
147 Copies of the Supervisory Committee’s annual reports can be viewed by visiting: 

http://ec.europa.eu/anti_fraud/about-us/reports/supervisory_reports/index_en.htm 
148 Regulation 1073/1999, Article 11(1) 
149 Regulation 1073/1999, Article 11(1) 
150 The new Regulation builds on the existing text in Regulation 1073/99. It confers on the SC specific 

responsibilities to monitor the exchange of information between OLAF and the EU’s institutions, to 
monitor the length of investigations and to monitor procedural guarantees. See also Q 69 (the Commission 
Secretariat-General), “The revision of the Regulation does not change so much the role of the Supervisory 
Committee”. 

151 QQ 36, 40, 41, 44 and 46 (OLAF Supervisory Committee); QQ 56, 57 and 59 (OLAF); Q 68 (the 
Commission Secretariat-General); Q 86 (Timothy Kirkhope MEP); Q 175 (Rosalind Wright QC). 

152 Our visit to Brussels coincided with the resignation of Christian Timmermans from his role as Chairman of 
the SC and he did not give evidence to this inquiry. However, we saw the four other members of the 
Committee including the new Chairman Mr Johan Denolf, Mrs Rita Schembri, Mr Herbert Bosch, and Mr 
Marek Kaduczak. 
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rights and fundamental freedoms under the control of the Supervisory 
Committee”.153 The SC fulfils this role, she said, by selecting on 
predetermined criteria a range of cases from OLAF’s files which the SC 
members then discuss with OLAF’s investigators. In this way, the 
Committee aims to identify any undue pressure on OLAF that might 
compromise its independence.154 However, since March 2012 the SC’s 
access to OLAF files has, according to Mrs Schembri, been “abruptly 
limited”.155 Mr Denolf, Chair of the SC, repeatedly suggested to us that the 
supervisor was in danger of becoming the supervised.156 Mr Herbert Bösch of 
the SC warned that “[I]f there is no Supervisory Committee, OLAF is an 
unguided missile … [if the system] does not work, you can forget the 
independence of OLAF”.157 

68. The Director-General of OLAF painted a different picture. He argued that 
the SC was asking for full access to all OLAF investigations, “to everything” 
including, in instances where individuals have complained directly to the SC, 
“full access to the case”.158 It was Giovanni Kessler’s view that the SC was 
transforming itself into a court and was acting beyond its role of protecting 
OLAF’s independence.159 

69. Many of the MEPs also referred to the breakdown in the relationship. 
Michael Theurer MEP of the CONT Committee said that “[M]onitoring is 
worthwhile only if the Supervisory Committee is completely free in deciding 
which reports it wants to look at, and the Director-General apparently takes 
a different view on that”.160 He argued that their respective roles needed 
urgent clarification.161 His colleague on the CONT Committee, Dr Ingeborg 
Gräßle, saw the breakdown as very regrettable and said that if the SC is 
telling the European Parliament that they are being prevented from doing 
their work effectively then “we have to make it clear to the Director-General 
that he is not the only one who has a say”.162 

70. Rosalind Wright QC confirmed the breakdown in relations and suggested 
that the current Director-General does not see the value of the SC.163 
Commissioner Šemeta on the other hand argued that there had been 
problems at the beginning of the current SC’s tenure but that since 
September 2011 the situation had improved.164 He recognised the 
importance of the SC’s role but suggested that it should not be interfering 
“in the daily work of OLAF”.165 The Exchequer Secretary said the 
Government were not aware of the problem.166 
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71. The Commissioner suggested that the evident difficulties were the product of 
early teething problems. When, however, we saw the current Supervisory 
Committee, which has been in place for over one year, the situation had 
progressed beyond that to a point where the relationship has broken down 
into open hostility. The source of this problem seems to be the lack of 
agreement between those concerned about the precise nature of the 
Supervisory Committee’s role, in particular concerning the Supervisory 
Committee’s access to OLAF investigations in progress. We note that the 
new OLAF Regulation maintains this limitation on the Supervisory 
Committee’s role. We are very concerned by the breakdown in the 
relationship between OLAF and the Supervisory Committee. 

72. We hope that the CONT Committee of the EP will continue to 
monitor closely the ongoing relationship between OLAF and its 
Supervisory Committee. The Supervisory Committee’s role is to 
ensure OLAF’s independence and we urge all those involved to find a 
solution to this situation.  

OLAF’s relationship with the national authorities 

73. Marta Andreasen MEP told us that she believed that the responsibility for 
investigating fraud on the EU’s budget often “falls into the cracks between 
the Member States and the EU”.167 

74. In its annual report OLAF included a table illustrating for the period 2006–
2011 the outcomes of its referrals to the individual Member States.168 
Aspects of the table are reproduced here illustrating the figures for the five 
Member States which received the highest number of OLAF referrals. Also 
included are the figures for the UK and the relevant totals for all 27 Member 
States. 

TABLE 1 

OLAF Referrals to Member States 
Member State Referrals Pending169 Dismissed170 Acquittals Convictions 

Romania 225 97 94 4 30 

Germany 168 54 37 12 65 

Italy 112 75 21 2 14 

Poland 90 73 9 2 6 

Greece 86 60 14 7 5 

UK 19 6 9 1 3 

All 27  
Member States 

1030 559 241 31 199 

Source: OLAF annual report 2011 

75. Between 2006–2011 OLAF’s investigations led to convictions for fraud in 19 
per cent of its referrals; 23 per cent of referrals are dismissed by the Member 
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State authorities before they get to trial. Finland has the best 
referral/conviction rate of 91 per cent, whilst Greece is at the other end of the 
scale, with a referral/conviction rate of 6 per cent. Some Member States have 
no convictions following OLAF referrals of which Spain, with 54 OLAF 
referrals, is the worst performer. 

76. The Director-General of OLAF did not believe that the divergent referral to 
conviction rates were a reflection of poor work by OLAF. He argued that if 
the figure was low in all Member States that would suggest that there was 
something wrong with the quality of OLAF’s work.171 But, instead, he 
believed that the protection of the EU’s financial interest “is left to the ability 
and willingness of national authorities, and that varies very much”.172 

77. Our evidence suggests that there is truth in the Director-General’s 
suggestion.173 Rosalind Wright QC characterised the problem as: OLAF send 
a case over to “national judicial authorities saying ‘investigate Mr So-and-so, 
who is a national of your country, who is alleged to have committed a large 
fraud on the European budget’. It is impossible to say if this is true, but your 
instinct tells you that in some cases they are reluctant to investigate their own 
nationals for a fraud on a subsidy that is being paid centrally from 
Brussels”.174 

78. Furthermore, having made a referral to the Member States, OLAF’s powers 
are limited. When it concludes an investigation it cannot compel the national 
authorities to act and it does not enjoy the same coercive powers as a 
criminal investigative body.175 It can only send the information it obtains in 
its investigation to the relevant prosecuting authorities in the individual 
Member States. Professor Spencer, Tadeusz Zwiefka MEP and Rosalind 
Wright QC all highlighted the significance of this limitation.176 
Professor Spencer argued that “[T]he basic flaw with OLAF is that it does 
not have any powers to do any more than investigate and then send a file to a 
Member State”.177 He argued that in this sense OLAF is toothless but “it is 
toothless because the Member States have chosen not to give it any teeth”.178 

79. The Exchequer Secretary was reluctant to impose any obligation on the 
Member States to act following a referral from OLAF.179 He argued that 

                                                                                                                                     
171 Q 51 
172 Q 52 
173 Q 11 (Professor Spencer); Q 127 (Mr Tadeusz Zwiefka MEP); Q 134 (Ms Monica Macovei MEP); 

Q 181 (Rosalind Wright QC). See also Q 106 (Eurojust) who offer a more sympathetic gloss to this 
problem: 
“ … there are sometimes aspects where national authorities have several aspects—I will not say problems—
to be taken into account when a file comes from OLAF. It primarily does an administrative investigation, 
not only with the aim of criminal proceedings but often with the disciplinary aspect of an investigation. The 
prosecution offices dealing with criminal investigations sometimes have difficulties … in transposing, one-
to-one, the findings that come out of the investigation by OLAF”. 
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Wright QC) 
177 Q 24. See also QQ 11 and 14 
178 Q 14. See also Q 24 in which he concluded that OLAF cannot shout louder about fraud than its limited 

powers permit. 
179 Q 219 
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such a power would cut across the Member States legal systems.180 He 
argued that the Member States have national judiciaries and criminal 
frameworks and he was “not particularly attracted to permitting OLAF to 
direct UK institutions to perform in a particular way”.181 Ultimately, in his 
view, any decision to prosecute must remain “a domestic matter”.182 

Lack of follow-up 

80. Dr Ingeborg Gräßle MEP drew our attention to what she saw as “the lack of 
cooperation between the Member States’ judicial authorities” and OLAF,183 
in particular, the lack of feedback from the national authorities on the 
outcome of cases.184 OLAF’s Supervisory Committee told us that OLAF’s 
own follow-up unit had been abolished following the recent internal review 
and they questioned the value of OLAF investigations in an environment 
where they are not routinely followed up.185 

81. The Exchequer Secretary said that as a matter of practice national authorities 
ought to inform OLAF of the outcome of cases, but he seemed reluctant to 
commit the UK to any specific obligations.186 He was aware that HMRC 
provided feedback to OLAF on customs cases but, in the case of VAT, the 
UK used a “different process” of information sharing.187 He said that 
feedback should be provided to OLAF “[W]here it is appropriate” and he 
concluded that he would be “happy to take [this issue] away”.188 

82. We are of the view that the decision to prosecute must remain a 
national matter. The Member States must also recognise that if 
OLAF were to be seen as a body whose recommendations are never 
followed up, it will remain hamstrung in its ability to protect the EU’s 
financial interests. This is another limitation on OLAF’s 
effectiveness. 

83. A solution to this problem would be a requirement that the Member 
State authorities provide OLAF with direct responses to the cases 
referred to them and the actions taken to tackle them.  

OLAF’s Interaction with UK authorities 

84. We have seen that for 2006–2011 OLAF referred 19 cases to the UK which 
resulted in one acquittal and 3 convictions, with 13 cases (70 per cent) 
remaining pending.189 

85. Unlike the 12 Member States that have joined the EU since 2004190 the UK 
does not have a single point of contact for OLAF (often referred to as an 
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184 See also Q 133 (Dr Ingeborg Gräßle MEP) 
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187 Q 220 
188 QQ 220 and 221 
189 HM Treasury, supplementary written evidence 
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OLAF. See Q 50 (OLAF); Q 237 (Commissioner Šemeta). 
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“anti-fraud coordination service” or AFCOS); though the establishment of 
an AFCOS will be a requirement of the new OLAF Regulation.191 
Professor Spencer said that in the EU context the UK was unusual because it 
divided the prosecuting function between various different bodies.192 
Rosalind Wright QC agreed and suggested that there was confusion in 
OLAF about where in the UK it should refer cases, and who it should turn 
to when conducting investigations here.193 Commissioner Leppard’s evidence 
also illustrated this problem.194 OLAF described the UK as “more difficult 
than others” because of the three judicial systems, the many police forces and 
the lack of a single prosecuting authority.195 

86. The Attorney General for Northern Ireland told us that his department had 
had difficulties when conducting enquiries with OLAF and he said that 
“OLAF has not been found by us to be particularly accessible”.196 In 
contrast, Commissioner Leppard said the City of London Police had not had 
any problems.197 Looking to the future, the Commissioner also said that in 
relation to OLAF and EU fraud he would like to build “a national capability 
similar to our response to counterterrorism”, and to that end he is currently 
in discussion with the Home Office with a view to establishing his force as 
OLAF’s first/single point of contact.198 He said the Home Office is currently 
considering the resource ramifications of this policy.199 

87. We note that the creation of a single point of contact between OLAF 
and the UK authorities is a requirement of the new OLAF Regulation. 
With that in mind we welcome the discussion between the Home 
Office and the City of London Police; this discussion should include 
the devolved administrations. We expect to see a successful outcome 
to this discussion. 

88. We hope that the creation of a single point of contact in the UK will 
improve the relationship between OLAF and the UK national 
authorities. 

Interaction with Europol and Eurojust 

89. Europol and Eurojust can broadly be described as the EU’s other crime 
fighting agencies. Europol is the EU agency responsible for gathering police 
intelligence and Eurojust is the EU’s judicial cooperation unit.200 
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90. Europol told us that the various working groups within the agency “enjoy 
differing relations with OLAF” and described the relationship between 
OLAF and the group within Europol which deals with the illegal smuggling 
of cigarettes as “strained”.201 The Director said cooperation between Europol 
and Eurojust was much more straightforward. The President of Eurojust 
referred to the signing of a cooperation agreement with OLAF in 2008 and 
she cited many years of cooperation between her agency and OLAF.202 
Between 2004–2009 she said that Eurojust had worked with OLAF on five 
cases but in 2011 alone the figure had risen to eight.203 She felt the 
relationship of Eurojust with Europol was good but could be extended.204 

91. Most of the MEPs felt the system between the three agencies was 
cumbersome and overly bureaucratic205 and that the level of coordination 
between them was inadequate.206 Dr Theodoros Skylakakis MEP described 
the system as “defensive” and “weak”.207 He argued that there is “no one to 
actively pursue people who commit fraud—not even the big-time cases”.208 
Timothy Kirkhope MEP said the system was not perfect but he felt that 
there were signs of greater cooperation between the three agencies.209 The 
EU Commission Secretariat-General said there were gaps in the system 
which the imminent proposal on the European Public Prosecutor’s Office 
(EPPO) will fill.210 (See paragraphs 95–101.) 

92. The Commissioner said he was content with the current structure but he 
looked forward to the impact that the proposed EPPO would have in this 
area alongside the new OLAF Regulation.211 In acknowledging the 
Commission’s desire to address the EU agencies generally, the Exchequer 
Secretary said that “there is clearly a concern about the somewhat tangled 
web here”.212 He promised that the Government would be supportive of EU 
efforts to “simplify and streamline EU institutions to deliver a more efficient 
and effective EU”.213 When it was suggested to him that an anti-fraud tsar 
was necessary he said there was an argument for one, but the Government 
would want to look carefully at any proposals.214 

93. The tangled web described by the Exchequer Secretary between the 
three EU crime agencies of Europol, Eurojust and OLAF contributes 
to the lack of a coordinated response to fraud on the EU’s budget 
which is a further limitation on OLAF’s effectiveness. We are 
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particularly concerned that this lack of cooperation could be 
hampering the effort to get to grips with the massive amount of 
cigarette smuggling which is both a fraud on the EU’s budget and a 
major manifestation of international crime. We look forward to 
considering legislative proposals designed to clarify the respective 
roles of the EU’s crime fighting agencies. 

94. The evidence suggests that a possible solution lies in the European Public 
Prosecutor’s Office, to which we now turn. 

European Public Prosecutor’s Office 

95. The Treaty on the Functioning of the European Union foresees the creation 
of a European Public Prosecutor’s Office (EPPO) “from Eurojust” in order 
to combat crimes affecting the EU’s financial interests.215 A proposal is yet to 
emerge from the Commission but one is expected in June.216 This Report 
does not consider the merits for or against the creation of an EPPO but we 
address it here because of its link to this Report and the frequency with 
which it arose during this inquiry. 

96. Since its inclusion as part of the Corpus Juris project in April 1997 the idea of 
a European Public Prosecutor in whatever form has proved a controversial 
subject matter for successive UK Governments.217 The coalition agreement 
says that “Britain will not participate in the establishment of any European 
Public Prosecutor”218 and the European Union Act 2011 has made its 
creation subject to a referendum and an Act of Parliament.219 

97. The Director-General of OLAF gave us a vivid account “in the most simplest 
of cases” of the multi-jurisdictional problems confronting OLAF on a routine 
basis.220 He argued that such multi-jurisdictional crimes against the EU’s 
budget are “European by nature, because you cannot say it is specific to this 
nation or that one”.221 He was clear that the solution to this problem is an 
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EPPO.222 Most of the witnesses agreed223 with this argument but Francesco 
Speroni MEP however was totally against the idea.224 

98. Rosalind Wright QC offered two reasons in favour of an EPPO; first, the 
current unwillingness of the Member States to prosecute these crimes (see 
paragraph 77) and, second, the fact that “most of these very large frauds are 
committed across national boundaries”.225 Drawing on her time at the 
Serious Fraud Office, she explained that in such cases it had been hard to 
bring everyone together under one jurisdiction and that an EPPO would 
help.226 Jens Geier MEP feared that the Member States would not accept a 
second tier of law enforcement at the EU level and would seek to undermine 
“effective European law enforcement”.227 

99. The Treasury placed the “onus … on the Commission to articulate the 
specific obstacles to combating fraud against the EU budget and how they 
see the EPP as helping to resolve those”.228 The City of London Police 
agreed.229 The Exchequer Secretary told us that he feared that the EPPO 
would cut across the UK’s common law system230 and the Government were 
not convinced that the EPPO is the right solution to tackle fraud against the 
EU’s budget. He concluded that “[W]e have the right tools and powers in 
place to fight fraud … and [an EPPO] would be a disruptive institutional 
change”.231 

100. There may be a case for such a body in relation to EU anti-fraud 
investigations given (i) the flaws in the EU’s current anti-fraud system 
highlighted elsewhere in this Report, and (ii) the multi-jurisdictional 
problems raised by the Director-General of OLAF. 

101. The Commission has not yet formulated a proposal and it is 
unfortunate that the Government have ruled out participation 
without first having had the opportunity of considering the details of 
any proposal and without knowing what form an EPPO would take. 
Since apparently the Government are not disposed to revisit their 
decision on the EPPO then they should explain how they propose to 
tackle the shortcomings in the system for combating fraud against the 
EU’s finances discussed in this Report without participating in any 
EPPO. 

                                                                                                                                     
222 Q 53 
223 Europol; OLAF; QQ 18–20 (Professor Spencer); Q 72 (the EU Commission Secretariat-General); Q 96 

(Dr Theodoros Skylakakis MEP); Q 123 (Françoise Castex MEP); Q 124 (Tadeusz Zwiefka MEP); Q 134 
(Dr Ingeborg Gräßle MEP); Q 134 (Monica Macovei MEP) 

224 Q 124 
225 Q 204 
226 Q 204 
227 Q 139 
228 HM Treasury para 28 
229 Q 162 
230 See also Q 19, Professor Spencer who rejects the anti-common law argument. 
231 Q 226 
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CHAPTER 6: SUMMARY OF CONCLUSIONS 

Accuracy of the Commission’s figures  

102. Based on this analysis, the figures cited by the Commission in its annual 
report only offer a glimpse of the level of fraud perpetrated against the EU’s 
finances. Commissioner Šemeta argued that the EU budget is no more or 
less vulnerable to fraud than national budgets whilst the Government argued 
that EU programmes will always be vulnerable to fraud and, in some 
Member States are increasingly so. If the Government are right then the final 
figure will be even greater than €5 billion (paragraph 21). 

103. These figures suggest that the vast bulk of fraud against the EU’s budget is 
never brought to the Commission’s attention, and probably never sees the 
light of day (paragraph 22). 

Member States’ responsibility to report fraud 

104. The lack of enthusiasm displayed by the Member States in reporting fraud to 
the Commission, coupled with a lack of uniformity throughout the Member 
States in the definition of fraud, clearly undermines the Commission’s efforts 
to grasp the full extent of this problem (paragraph 25). 

105. Fraud is, by its nature, opaque but the Member States and the Commission 
have no reliable estimate of the extent of fraud committed against the EU’s 
budget. We are unable therefore to see how their claims to protect the EU’s 
financial interests effectively can be justified (paragraph 26). 

Duty to report fraud to the Commission 

106. We expect the Government to take its responsibility to report EU fraud to 
the Commission seriously and we would now anticipate the levels of reported 
fraud against the EU’s agricultural budget in the UK to increase in the 
Commission’s next annual report (paragraph 37). 

Who leads the UK’s fight against EU fraud? 

107. The Government repeatedly claim that they take EU fraud seriously but the 
Exchequer Secretary was unclear as to whether any particular Government 
department takes the lead.  We are concerned that no single Government 
department or body takes this lead and that the Exchequer Secretary was 
unable to tell us whether at any stage the figures from various departments 
are brought together. This seems to support the evidence from our other 
witnesses that Member States, including it seems the UK, do not devote 
significant resources in pursuing the matter and reporting fraud to the 
Commission (paragraph 40). 

108. We recommend that the Government nominate a single department or 
agency to coordinate the fight against EU fraud and take responsibility for 
attempting to quantify the problem and report to the Commission where it is 
appropriate.  The information should then be shared with all the relevant 
Government and EU crime fighting agencies (paragraph 41). 
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Is MTIC fraud against the EU’s budget? 

109. At the outset of this inquiry, as we have already noted, the Government were 
of the view that VAT fraud was outside the scope of our investigations. 
However, we consider that we were justified in pursuing the matter since the 
Exchequer Secretary told us that although the majority of VAT raised stays 
in the UK Treasury the very small proportion due to the EU amounts to £2 
billion which is a large enough sum to be of concern both to the UK 
Government and the EU (paragraph 55). 

110. We have heard evidence of very significant levels of VAT fraud. The 
Committee understands the Government’s opposition to any measure or 
action which would extend the EU’s competence into tax enforcement in the 
UK. But this legitimate concern should not allow fraud which diminishes the 
amount due to the EU to be ignored or not pursued with vigour. It is 
beholden on the UK Government to come forward with alternative robust 
proposals that will address these matters (paragraph 56). 

111. We remain of the view that the proposed fraud Directive has merit; in 
particular, its attempt to bring uniformity to the EU’s classification of these 
offences. We expect that it would have a positive impact on the 
Commission’s ability to acquire a more accurate statistical analysis not only 
of VAT fraud but also levels of fraud in general in the EU. In turn this will 
assist everyone in their efforts to protect the EU’s financial interest 
(paragraph 57). 

OLAF’s budget 

112. We regret that budgetary restrictions force OLAF to be selective about the 
cases of EU fraud that it pursues. While OLAF cannot be given a blank 
cheque, the current restraints place a significant limitation on its 
effectiveness (paragraph 63). 

OLAF’s independence and its Supervisory Committee 

113. Aside from the breakdown in relations between OLAF and its Supervisory 
Committee (discussed below), we have not received convincing evidence that 
the current arrangement on OLAF’s independence within the Commission 
needs to be changed (paragraph 65). 

OLAF’s Supervisory Committee 

114. We hope that the CONT Committee of the EP will continue to monitor 
closely the ongoing relationship between OLAF and its Supervisory 
Committee. The Supervisory Committee’s role is to ensure OLAF’s 
independence and we urge all those involved to find a solution to this 
situation (paragraph 72). 

Lack of follow-up 

115. We are of the view that the decision to prosecute must remain a national 
matter. The Member States must also recognise that if OLAF were to be 
seen as a body whose recommendations are never followed up, it will remain 
hamstrung in its ability to protect the EU’s financial interests. This is another 
limitation on OLAF’s effectiveness (paragraph 82). 
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116. A solution to this problem would be a requirement that the Member State 
authorities provide OLAF with direct responses to the cases referred to them 
and the actions taken to tackle them (paragraph 83). 

OLAF’s Interaction with UK authorities 

117. We note that the creation of a single point of contact between OLAF and the 
UK authorities is a requirement of the new OLAF Regulation. With that in 
mind we welcome the discussion between the Home Office and the City of 
London Police; this discussion should include the devolved administrations. 
We expect to see a successful outcome to this discussion (paragraph 87). 

118. We hope that the creation of a single point of contact in the UK will improve 
the relationship between OLAF and the UK national authorities 
(paragraph 88). 

Interaction with Europol and Eurojust 

119. The tangled web described by the Exchequer Secretary between the three 
EU crime agencies of Europol, Eurojust and OLAF contributes to the lack of 
a coordinated response to fraud on the EU’s budget which is a further 
limitation on OLAF’s effectiveness. We are particularly concerned that this 
lack of cooperation could be hampering the effort to get to grips with the 
massive amount of cigarette smuggling which is both a fraud on the EU’s 
budget and a major manifestation of international crime. We look forward to 
considering legislative proposals designed to clarify the respective roles of the 
EU’s crime fighting agencies (paragraph 93). 

European Public Prosecutor’s Office 

120. The Commission has not yet formulated a proposal and it is unfortunate that 
the Government have ruled out participation without first having had the 
opportunity of considering the details of any proposal and without knowing 
what form an EPPO would take. Since apparently the Government are not 
disposed to revisit their decision on the EPPO then they should explain how 
they propose to tackle the shortcomings in the system for combating fraud 
against the EU’s finances discussed in this Report without participating in 
any EPPO (paragraph 101). 
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APPENDIX 2: LIST OF WITNESSES 

Evidence is published online at www.parliament.uk/hleue and available for 
inspection at the Parliamentary Archives (020 7219 5314) 

Evidence received by the Committee is listed below in chronological order of oral 
evidence session and in alphabetical order. Those witnesses marked * gave both 
oral and written evidence. Those marked with ** gave oral evidence and did not 
submit any written evidence. All other witnesses submitted written evidence only.  

Oral evidence in chronological order 

** QQ 1–35 Professor John Spencer, Professor of Law, University of 
Cambridge 

** QQ 36–47 OLAF Supervisory Committee 

* QQ 48–61 OLAF 

** QQ 62–78 EU Commission General Secretariat 

** QQ 79–90 Timothy Kirkhope MEP, Vice-Chair, Special Committee 
on Organised Crime, European Parliament 

** QQ 91–99 Dr Theodoros Skylakakis MEP, Committee on Budgetary 
Control (CONT), European Parliament; and Special 
Committee on Organised Crime, European Parliament 

* QQ 100–120 Eurojust 

** QQ 121–131 Françoise Castex MEP, JURI (Legal Affairs) Committee 

  Evelyn Regner MEP, JURI (Legal Affairs) Committee 

  Francesco Speroni MEP, JURI (Legal Affairs) Committee 

  Tadeusz Zwiefka MEP, JURI (Legal Affairs) Committee 

** QQ 132–139 Jens Geier MEP, Committee on Budgetary Control 
(CONT), European Parliament 

  Ingeborg Grässle MEP, Committee on Budgetary Control 
(CONT), European Parliament 

  Monica Macovei MEP, Committee on Budgetary Control 
(CONT), European Parliament 

  Bart Staes MEP, Committee on Budgetary Control 
(CONT), European Parliament 

  Michael Theurer MEP, Committee on Budgetary Control 
(CONT), European Parliament 

  Derek Vaughan MEP, Committee on Budgetary Control 
(CONT), European Parliament 

* QQ 140–164 City of London Police 

*  National Fraud Authority 

** QQ 165–207 Rosalind Wright CB QC 

* QQ 208–226 HM Treasury 
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** QQ 227–238 Commissioner Algirdas Šemeta, Valère Moutarlier and 
Corinna Ullrich, European Commission  
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APPENDIX 3: CALL FOR EVIDENCE 

The House of Lords European Union Committee is to conduct an inquiry on EU 
policies and actions to combat fraud against the financial interests of the EU. The 
inquiry will be undertaken by its Sub-Committee on Justice, Institutions and 
Consumer Protection, chaired by Lord Bowness. The Sub-Committee invites 
evidence from anyone with an interest.  

Written evidence is sought by 14 September 2012. Public hearings will be held in 
autumn 2012. The Committee aims to report to the House, with 
recommendations, in February 2013. The report will receive a response from the 
Government and may be debated in the House. 

Background 

Fraud is estimated to cost the EU around €500 million a year. The EU is 
vulnerable to fraud affecting both its expenditure and the sources of its revenue, 
such as customs duties and VAT.  

While the EU Treaties place responsibility for the implementation of the EU 
budget on the Commission, they require both the EU Institutions and the 
Member States to counter fraud affecting the financial interests of the EU.  

Member States administer the collection of almost all the revenue of the EU 
budget, and share the management of about 80% of the EU’s expenditure. 
Recovery of unduly paid funds is the responsibility of Member States. 

The European Commission considers that there are shortcomings in national legal 
frameworks—definitions of offences and penalties, and of limitation periods, vary 
among the Member States, and cooperation between national authorities is 
insufficient.232 National authorities do not always have the necessary means to 
prosecute cases involving EU funds, and do not systematically follow up 
investigations undertaken by the European Anti-fraud Office (OLAF). 

In the last 12 months, the Commission has announced a number of initiatives to 
enhance the fight against fraud, including a proposal to amend the framework of 
governance and powers of OLAF and proposals contained in the Commission’s 
Communication on protecting the EU’s financial interests through criminal law 
and administrative investigations. 

In July 2011, the Commission published an anti-fraud Strategy intended to 
complement other Commission initiatives and set out actions to be achieved by 
the end of 2014. The Commission set out guiding principles for anti-fraud policies 
and a number of areas for action. 

The issues 

In addition to any general points you may wish to make, the Sub-Committee 
invites views on the following issues. You need not address all these issues. 

 How much fraud affects the EU budget? What statistics are available and 
how reliable are they? How does the EU position compare with fraud 
against national budgets? 

                                                                                                                                     
232 See the Communication on the protection of the EU’s financial interests-Doc. 11055/11 
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 What is the distinction between fraud and irregularity? Is this distinction 
meaningful? How much is lost from EU funds through irregularity? 

 How much of a link is there between fraud and organised crime? 

 Who is responsible for detecting frauds and irregularities, enforcing the 
law, and recovering misappropriated money? What are the roles of the 
Commission/OLAF, Eurojust, the Member States? How good is 
cooperation between the EU bodies and national authorities? 

 Do Member States take their responsibilities seriously? Are the doubts as 
to the commitment and capacity of national authorities to pursue fraud 
and irregularities, and the effectiveness of national actions, justified? 

 The Commission: how good are its internal systems and how effective is 
its training of staff? 

 OLAF: how successful is it? Does it have the necessary powers? Is it too 
powerful—does it respect the rights of suspects? Do the supervision 
arrangements work? Should it remain part of the Commission? 

 What is the role of Eurojust? Should it focus more on fraud cases? How 
could the proposed European Public Prosecutor’s Office improve the 
fight against fraud? 

 Does the Commission’s strategy set the right course? What should be the 
priorities? 

 How vulnerable are EU programmes to fraud and irregularities? Are some 
programmes or sectors more vulnerable than others? Can the design of 
legislation and frameworks be used to minimise the possibility of fraud or 
irregularity? 

The Inquiry will not address issues relating to the establishment and discharge of 
the EU Budget, fraud against and counterfeiting of the euro currency, or fraud 
affecting the EU’s expenditure relating to its external action. 
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APPENDIX 4: LETTER DATED 28 NOVEMBER 2012 FROM LORD 

BOSWELL OF AYNHO TO THE CHANCELLOR OF THE EXCHEQUER 

Select Committee inquiry into fraud against the EU’s finances 

I write to seek the Government’s co-operation with our inquiry into combating 
fraud against the EU’s finances. I am exceptionally disappointed to have to write 
this letter. 

During the course of its inquiry into fraud against the EU’s finances, our Sub-
Committee on Justice, Institutions and Consumer Protection has become aware 
that one key area of concern is the extent of VAT fraud. Indeed, Professor John 
Spencer who appeared before the Sub-Committee on 31 October, said: “it seems 
to me that one of the reasons why we get so much VAT fraud is that it is a 
consequence of the way that the VAT system operates … the basis of carousel 
fraud is the repayment of VAT when goods cross the border, and the non-payment 
of VAT further up the chain is then reclaimed on the basis that it has been paid. If 
we altered that, and indeed some of the other ways in which the taxes that fund 
the European Union were collected, we would reduce the amount of fraud” (italics 
added). 

As part of the inquiry, Members of the Sub-Committee visited Brussels and met 
representatives from key EU institutions including the Commission, OLAF and 
EUROJUST; and MEPs on key committees including the Special Committee on 
Organised Crime, the Legal Affairs Committee and the Budgetary Control 
Committee. In all of these sessions, the extent of VAT fraud as a problem 
throughout the EU arose time and again. 

In an effort (i) to assist the Sub-Committee with its understanding of carousel 
fraud; (ii) to try to gauge the level of the problem in the UK from the viewpoint of 
the key national institution dealing with VAT; and (iii) to offer HMRC an 
opportunity to put on the record its view that VAT fraud is not fraud against the 
EU’s finances, our secretariat requested the attendance of an HMRC or HMT 
official at an evidence session on 21 November. 

A separate request was also made for the Financial Secretary to the Treasury to 
give evidence at the end of December on the general issues raised by the inquiry. 
The secretariat provided ample information about the oral evidence session with 
officials, including, having received reassurances that an official would appear, a 
list of possible questions. However, on Friday 16 November the HMT 
Parliamentary Unit advised that they declined to send any officials or a Minister to 
give oral evidence. 

The Sub-Committee is extremely concerned at this behaviour. The Government 
has a duty to assist Select Committees of Parliament. Please confirm that a 
Treasury Minister, accompanied by relevant officials, will be available to the Sub-
Committee at a date and time to be agreed, before the completion of the inquiry in 
mid-January. 

I am copying this letter to the Rt Hon Lord Strathclyde, Leader of the House of 
Lords; and Lord Sewel, Chairman of Committees. 


