
The position of the Committee 
The Committee on the Constitution starts by considering the subsidiarity control mechanism and the 
role of the national parliaments in the EU in response to the observations presented in the 
Commission's reports. In the Report from the Commission: Annual Report 2012 on Subsidiarity and 
Proportionality, COM (2013) 566, the Commission maintains that the Riksdag committees seem to 
apply different criteria when conducting their subsidiarity checks. The Commission states, with 
reference to the Committee on the Constitution's third follow-up (report 2012/13:KU8) of the 
application of the principle of subsidiarity, that this may have an impact on the number of reasoned 
opinions issued by the Riksdag. The Committee on the Constitution notes that the Committee has 
not drawn any such conclusions in its own follow-up, and is critical to these misleading statements in 
the Commission's report regarding this issue. Regardless of this, the Committee notes that the 
Riksdag has, to date, submitted a significantly greater number of reasoned opinions than the other 
national parliaments. Here, the Committee would like to bring to mind that the Lisbon Treaty has 
given the national parliaments greater opportunity to directly influence the distribution of regulatory 
powers within the Union by means of a political mechanism that directly involves the parliaments in 
checking compliance with the principle of subsidiarity. This mechanism is based on the wishes of the 
high contracting parties to the Treaty, as expressed in the reasons for the subsidiarity protocol, of 
ensuring that all decisions are taken as close to the Union's citizens as possible. In the opinion of the 
Committee on the Constitution, the subsidiarity control mechanism is therefore a commitment under 
the treaties, which is of an essential democratic and deep legitimacy-building nature for the national 
parliaments. The Committee has been surprised by the fact that the mechanism has, to date, been 
used to such a limited extent. The Riksdag, on its part, has applied the mechanism in a consistent 
manner. For example, in response to recurrent proposals on distribution of food products to the 
most deprived persons in the Union, the Riksdag has submitted a total of three reasoned opinions on 
the same topic. 
  
As regards the observations reported in the Commission's Annual Report on Relations between the 
European Commission and National Parliaments, COM (2013) 565, that the Riksdag sent 60 per cent 
fewer opinions relating to the content of Commission proposals and initiatives, the Committee would 
like to bring to mind the following. Under Chapter 10, Article 5 of the Riksdag Act, Green Papers and 
White Papers must be examined, while other EU documents, with the exception of draft legislative 
acts, may be examined only after a decision by the Speaker following consultation with the party 
group leaders. The number of Green and White Papers, which represent approximately half of the 
examined EU documents, therefore has an impact on the number of scrutiny statements that are 
considered in the Chamber. One factor that may explain the decline in the number of scrutiny 
statements may therefore be the Commission's term of office, that is, that the Commission adopts 
more policy strategic documents in the initial and middle phase of its term of office, and that the 
number declines towards the end of the period. 
  
The Committee on the Constitution would also like to give an account of some of its foremost 
observations in connection with its fourth follow-up of the Riksdag's examination of the application 
of the principle of subsidiarity. The follow-up shows that approximately one eighth of the draft 
legislative acts that were examined for compliance with the principle of subsidiarity during 2012 
lacked or contained inadequate justification in relation to the principle of subsidiarity. Compared 
with the Committee's three previous follow-ups, the proportion of lacking or inadequate 
justifications has continued to decline, which is positive. The proportion of lacking or inadequate 
justifications for 2011's draft legislative acts was one sixth, and in 2010, the figure was one third. 
Nevertheless, and in view of the absolute obligation of the Commission and other proposing parties 
to justify their legislative proposals, the Committee on the Constitution would like once again, and 
emphatically, to point out that inadequate substantiation makes it difficult for the Riksdag and other 
national parliaments to fulfil their obligation to ensure compliance with the principle of subsidiarity 
under the subsidiarity protocol. In this context, the Committee would like to point out that several of 



the Riksdag's committees, in connection with the Committee on the Constitution's follow-up, stated 
that the existing justifications were often very brief. In many cases, the justifications were almost 
perfunctory, rather than being based on the conditions that apply to the draft in question. The 
justifications seem to be based on the requirements for subsidiarity checks rather than on the 
individual case, and in certain cases circular arguments occur. The Committee considers, like the 
Commission's own Impact Assessment Board, that the justifications should be reliable and detailed. 
The Committee on the Constitution would also like to point out that the Commission often conducts 
a longer line of reasoning on subsidiarity in the working documents, but not in the proposal which is 
sent to the national parliaments. In the opinion of the Committee, it would be a clear improvement if 
these arguments were also included in the proposals sent to the parliaments. The Committee is still 
opposed to the national parliaments being expected to examine proposals for compliance with 
subsidiarity when no justification has been provided. In the opinion of the Committee, failure to 
provide justification should be regarded as a failure to comply with the subsidiarity protocol. 
  
According to a written communication from the Commission to the Speaker of the Riksdag on the 
subject of the Riksdag's reasoned opinion on the proposal to establish a European Prosecution 
Authority, the Commission considers that some of the Riksdag's arguments were outside the limits of 
the principle of subsidiarity. In this context, the Committee on the Constitution would like to 
forcefully point to the fact that under Article 6 of the subsidiarity protocol, each national parliament 
has eight weeks in which to submit a reasoned opinion to the Presidents of certain EU institutions 
stating why they consider that the draft in question does not comply with the principle of 
subsidiarity. Thus, the protocol does not allow for a proposing party to overturn or unilaterally 
disregard any of the reasons put forward by the national parliaments as grounds for them to consider 
that a proposal does not comply with the principle of subsidiarity. The Committee on the 
Constitution, shares the opinion of European Union Committee in the British House of Lords in its 
report from March 2014 that the Commission does not have any right of priority to determine what 
arguments come within the area of the principle of subsidiarity, and would like in this context to 
emphasise that Article 7 of the protocol states, on the contrary, that proposing parties shall take 
account of the reasoned opinions issued by national parliaments. 
  
In a previous examination of the Commission's 19th report on better legislation (statement 
2012/13:KU14), the Committee has highlighted the issue of the development of a "doctrine" on a 
form of exclusive competence in areas of a particular kind, that is, that other areas besides those 
explicitly mentioned in Art. 3 of the Treaty on the Functioning of the European Union could, on 
account of their specific nature, represent areas of exclusive competence for the EU. The Committee 
drew attention to this observation in view of the risk that this doctrine may be misused. Even if this 
doctrine is, as such, logical in many ways, it can be difficult to approve if the proposing party 
introduces elements extending beyond the special nature that the doctrine derives from. The 
Committee also noted then that the issue of the establishment of the Union's exclusive competence 
was touched upon in two ongoing cases (C-274/11 and C-295/11) in the EU Court of Justice. The 
Committee notes that the Court has passed its judgment in the joined cases. In the judgment, the 
Court recalls that under Article 2.6 of the Treaty on the Functioning of the European Union, the scope 
of and arrangements for exercising the Union's competences shall be determined by the provisions 
of the Treaties relating to each area. The reasoning of the Court (paras 23-24) indicates that routinely 
regarding proposals on matters relating to internal organisation as belonging to the Union's exclusive 
competence without analysing the legal basis of each individual proposal is presumably contrary to 
Article 2.6 of the Treaty on the Functioning of the European Union, and that the result would be to 
unduly extend the scope of Article 3.1 of the Treaty on the Functioning of the European Union. The 
Committee also notes that the Commission, in a written response to the Committee's above-
mentioned examination, has explained that it considers that the list in Article 3 of the Treaty on the 
Functioning of the European Union of the areas in which the Union shall have exclusive competence 
is not exhaustive. The Committee on the Constitution would, on its part, like to point to the fact that 



the Government has assessed the list as being exhaustive (see Government bill 2007/08:168 p. 98). 
The Committee currently finds no reason to make any other assessment than the Government. 
  
Finally, the Committee on the Constitution, in connection with the analysis initiated by the 
Government of the Netherlands and the consequent discussions in the EU on matters relating to the 
application of the principle subsidiarity, would like to put forward the following viewpoints. The 
Committee considers the subsidiarity control mechanism to be ineffective in its current form. An 
important aspect is the all too short time frame for carrying out the control. In a report from March 
2014, the European Union Committee in the British House of Lords recommended that the time 
frame be extended. The Committee on the Constitution considers that an extension should be 
considered in an appropriate context. Both the level of the subsidiarity protocol's thresholds for 
yellow and orange cards and the effects of achieving these thresholds should also be considered in 
connection with a review of this kind. The Committee, which is aware that matters relating to 
amendments to the treaties can be time- and energy-consuming, wants, like the European Union 
Committee in the British House of Lords, to highlight the possibility of bringing about such 
amendments through agreements between the member states and the EU institutions. The 
Committee considers that the parliaments' control mechanism allowing them to reject excessively 
far-reaching proposals must function effectively in order to achieve the balance intended in the 
Lisbon Treaty between the further decision-making powers that were transferred to the Union and 
the strengthened role of the parliaments in examining that decisions are taken at the right political 
level. 
 


