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mechanism and amending Regulation (EU) No 604/2013 of the European 

Parliament and of the Council of 26 June 2013 establishing the criteria and 

mechanisms for determining the Member State responsible for examining an 

application for international protection lodged in one of the Member States by a 

third country national or a stateless person 

 (COM(2015)0450 – C8-0269/2015 – 2015/0208(COD)) 

 

Under Article 6 of the Protocol (No 2) on the application of the principles of subsidiarity and 

proportionality, any national parliament may, within eight weeks from the date of 

transmission of a draft legislative act, send the Presidents of the European Parliament, the 

Council and the Commission a reasoned opinion stating why it considers that the draft in 

question does not comply with the principle of subsidiarity. 

The Hungarian Parliament has sent the attached reasoned opinion on the aforementioned 

proposal for a regulation. 

Under Parliament’s Rules of Procedure the Committee on Legal Affairs is responsible for 

matters relating to compliance with the subsidiarity principle. 
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ANNEX 

THE DEPUTY SPEAKER OF THE HUNGARIAN PARLIAMENT 

To Martin Schulz  AELJ-40/155/2015. 

President of the European Parliament  

 

Rue Wiertz 60, Brussels B–1047 Belgium 

Subject: Reasoned opinion of the Hungarian Parliament  

Sir, 

At the request of the Speaker of the Hungarian Parliament, I would inform you that, pursuant 

to Article 6 of the Protocol (No 2) to the European Union Treaties on the application of the 

principles of subsidiarity and proportionality, to Law No XXXVI of 2012 concerning the 

Hungarian Parliament and to the provisions of Decision 10/2014. (II. 24.) OGY of 24 

February 2014 concerning certain provisions of the Rules of Procedure, the Hungarian 

Parliament has performed the examination of compliance with the principle of subsidiarity in 

the case of the proposal for a Regulation of the European Parliament and of the Council 

establishing a crisis relocation mechanism and amending Regulation (EU) No 604/2013 of the 

European Parliament and of the Council of 26 June 2013 establishing the criteria and 

mechanisms for determining the Member State responsible for examining an application for 

international protection lodged in one of the Member States by a third country national or a 

stateless person [COM(2015)450; 2015/0208(COD)] (hereafter referred to as ‘the proposal’). 

 

The decision of 3 November 2015 of the Hungarian Parliament established that the proposal 

infringed the principle of subsidiarity, and I am therefore hereby forwarding to the President a 

reasoned opinion pursuant to Article 6 of the Protocol (No 2) on the application of the 

principles of subsidiarity and proportionality. 

 

The reasoned opinion of the Hungarian Parliament – based on the report, No B/6622, 

submitted by its European Affairs Committee on 13 October 2015 – may be summarised as 

follows: 

 

 Article 78(2)(e) of the Treaty on the Functioning of the European Union (hereafter 

referred to as ‘TFEU’) is not the appropriate legal basis for establishing a crisis 

relocation mechanism. The EU action could be based primarily on Article 352 

TFEU. 

 Article 33a(1) of the proposal confers on the European Commission exclusive 

powers to decide and activate the crisis mechanism, yet Article 78(3) TFEU 

confers powers on the Council in the event of an emergency situation arising. 
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 The powers delegated to the European Commission go beyond the limits laid 

down in Article 290 TFEU. As a result, a centralised procedure would enter into 

force which would essentially be automatic and would not entail any agreement 

from the Member State(s) concerned or any substantive involvement of the 

Council. 

 The European Commission does not adequately show that the possible application 

of the crisis relocation mechanism under the proposal would result in a more 

effective procedure than measures adopted pursuant to Article 78(3) TFEU in the 

event of an emergency situation, or would possess added value. Nor does the 

proposal sufficiently show why it was necessary for it to be submitted, bearing in 

mind the comprehensive fitness check which is being carried out under Regulation 

No 604/2013/EU and which is likely to be completed in 2016. 

Please find attached the full text of Parliament’s reasoned opinion, comprising Parliament’s 

decision and the report by the European Affairs Committee. 

 

Budapest, 3 November 2015 

Please accept, Sir, Madam, the assurance of my highest consideration. 

Signature 

Dr János Latorcai 
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European Affairs Committee of the 

Hungarian Parliament 

Received: 31 October 2015 

Independent proposal by the committee 

(To be considered in conjunction with draft decision 

No … of the Hungarian Parliament) 

 

 

Report 

on the existence of the conditions for the adoption of a reasoned opinion concerning the 

proposal for a Regulation of the European Parliament and of the Council establishing a 

crisis relocation mechanism and amending Regulation (EU) No 604/2013 of the 

European Parliament and of the Council of 26 June 2013 establishing the criteria and 

mechanisms for determining the Member State responsible for examining an application 

for international protection lodged in one of the Member States by a third country 

national or a stateless person* 

Rapporteur: Dr Richárd Hörcsik  

Chair 

Budapest, 13 October 2015 
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1. The legislative background to the examination in the light of the subsidiarity 

principle 

According to the principle of subsidiarity, decisions should always be taken at the lowest 

possible level. 

Article 5
1
 of the Treaty on European Union (hereafter referred to as ‘TEU’) stipulates that 

planned European Union action accords with the principle of subsidiarity if it cannot be 

carried out at Member State level or if the objective can be achieved better, more effectively, 

at Union level and if a Union measure possesses added value. 

Protocol No 2 to the Lisbon Treaty
2
 stipulates that the national parliament of an EU Member 

State may examine draft legislative acts of the European Union for compliance with the 

principle of subsidiarity by means of a procedure laid down by law. If the parliamentary 

chamber concerned finds that the principle has been infringed, it may, within eight weeks 

from the date of transmission of the draft legislative act, send a reasoned opinion to the 

proposer of the legislation – the European Commission – and the Union’s legislative 

authority. If the number of reasoned opinions stipulated in Protocol No 2 is received, the 

proposer of the legislation must review the draft and may ultimately withdraw it. The purpose 

of the procedure is that, where necessary, national parliaments should be able to prevent the 

European Union Institutions from exceeding their powers. 

The European Affairs Committee of the Hungarian Parliament may examine a European 

Union legislative proposal in the light of the principle of subsidiarity pursuant to Article 

71(l)–(2) of Law No XXXVI of 2012 concerning the Hungarian Parliament and to Article 

142(1)-(2) of Decision 10/2014. (II. 24.) OGY of 24 February 2014 concerning certain 

provisions of the Rules of Procedure. 

If the European Affairs Committee finds that a legislative proposal is contrary to the principle 

of subsidiarity, it submits to the Hungarian Parliament a report on the existence of the 

conditions for the adoption of a reasoned opinion and a draft decision adopting the report. 

Article 142(3) of Decision 10/2014. (II. 24.) OGY of 24 February 2014 concerning certain 

provisions of the Rules of Procedure stipulates that the Hungarian Parliament must decide 

within 15 days whether to adopt the report and the draft decision. The time limit of eight 

weeks which applies to the adoption of a reasoned opinion is absolute, and it is therefore 

appropriate for Parliament to observe it. 

2. The subject of the examination in the light of the principle of subsidiarity: the 

European Commission’s proposal 

On 9 September 2015, the European Commission adopted the proposal for a Regulation of 

the European Parliament and of the Council establishing a crisis relocation mechanism and 

amending Regulation (EU) No 604/2013 of the European Parliament and of the Council of 26 

                                                 
1
 The EU legislative background to the application of the principle of subsidiarity and the possible consequences 

of the procedure are outlined in the annex. 
2
 Protocol No 2 on the application of the principles of subsidiarity and proportionality, annexed to the Treaty on 

European Union, the Treaty on the Functioning of the European Union and the Treaty Establishing the European 

Atomic Energy Community. 
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June 2013 establishing the criteria and mechanisms for determining the Member State 

responsible for examining an application for international protection lodged in one of the 

Member States by a third country national or a stateless person [COM(2015)450, 

2015/0208(COD)] (hereafter referred to as ‘the proposal’). 

The legal basis for the proposal is Article 78(2)(e) of the Treaty on the Functioning of the 

European Union (hereafter referred to as ‘TFEU’), under which the European Parliament and 

the Council, acting in accordance with the ordinary legislative procedure, may adopt 

measures for a common European asylum system, including ‘criteria and mechanisms for 

determining which Member State is responsible for considering an application for asylum or 

subsidiary protection’. 

It is important to observe that Article 78 TFEU forms a logical whole, as certain aspects of 

the establishment of the common European asylum system are governed by paragraph 2, 

while emergency situations characterised by ‘a sudden inflow of nationals of third countries’ 

are governed by paragraph 3. The two paragraphs provide for different decision-making 

procedures. 

The overall objective of the legislative proposal is to ensure that the Union has at its disposal 

a robust crisis relocation mechanism to structurally deal with situations of crisis in the asylum 

area in an effective manner and to ensure, in situations of crisis, a fair sharing of 

responsibilities between Member States for large numbers of applicants in clear need of 

international protection. 

The main elements of the new proposal are as follows: 

- by amending Regulation No 604/2013/EU, the so-called Dublin III Regulation, it 

introduces a new legal category – the crisis relocation mechanism – which would be a 

permanent relocation system to be activated in crises; 

- the European Commission would be assigned a central decision-making role in the 

crisis relocation mechanism. In this context, the Commission would be permitted to 

establish on the basis of the legal act delegating powers to it that a crisis situation 

existed in a particular Member State; it would be permitted to determine the number 

of persons to be relocated from that Member State; it would also be permitted to 

determine the distribution among the Member States of these persons, applying the 

formula for a distribution key (quota) which figures in Annex III to the proposal; 

- a precondition for relocation would be that the crisis situation should be of such a 

magnitude as to place extreme pressure even on a well prepared and functioning 

asylum system, while also taking into account the size of the Member State 

concerned; 

- if a Member State were temporarily unable to participate in the relocation mechanism, 

it would be required to pay a financial contribution equivalent to 0.002% of its GDP 

into the European Union’s budget to fund the efforts of all the other EU Member 

States to tackle the crisis. 
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3. Examination of the proposal by the European Affairs Committee in the light of the 

principle of subsidiarity 

At the meeting of 5 October 2015 of the European Affairs Committee, a representative of the 

Ministry of the Interior informed the committee about the purpose and main elements of the 

proposal. The European Affairs Committee established that an examination of the proposal in 

the light of the principle of subsidiarity was legally possible, because the eight-week time 

limit for the sending of a reasoned opinion would expire on 9 November 2015. 

At its meeting of 13 October 2015, the European Affairs Committee performed its 

examination of the proposal in the light of the principle of subsidiarity and expressed the 

following concerns: 

- The legal basis of the proposal: Article 78(2)(e) TFEU, which is the same as the 

legal basis for Regulation No 604/2013/EU.  This is formally correct, but in terms 

of substance the proposal seeks to establish a permanent derogation from 

Regulation No 604/2013/EU by introducing the concept of a so-called crisis 

situation and a crisis relocation mechanism, whereas Article 78 TFEU does not 

provide for the competence to create such a thing. The European Union’s 

legislative authorities are only permitted to adopt legislation for purposes 

specified in certain articles of the TFEU and by means of the procedures laid 

down there. In the light of Article 78 TFEU as a whole, the acquis of EU refugee 

policy as it currently stands, and the objectives and provisions of the Lisbon 

Treaty, particularly Article 5(2) TEU, under which ‘the Union shall act only 

within the limits of the competences conferred upon it by the Member States in 

the Treaties’, it would be possible to establish such a new legal institution by 

means of the procedure laid down in Article 352 TFEU.
3
 

- The new competence of the European Commission with regard to deciding that a 

crisis relocation situation existed: at present the European Commission is 

empowered by Article 33 of Regulation No 604/2013/EU to make preventive 

recommendations to a Member State or to require it to draw up a crisis 

management action plan in the event of a so-called asylum crisis. The proposal 

introduces the concept of a crisis situation and empowers the European 

Commission to deal with it. However, the proposal disregards the determination 

of the existence of an emergency situation, which is governed by Article 78(3) 

TFEU. This important because in essence it would be possible to deal with one 

and the same phenomenon by means of two legal procedures. Accordingly, in the 

case of an emergency situation indistinguishable from a crisis situation, the 

proposal would permanently transfer powers which had been vested in the 

Council to the European Commission. This would be contrary to Article 13(2) 

TEU, which stipulates that ‘each institution shall act within the limits of the 

powers conferred on it in the Treaties, and in conformity with the procedures, 

                                                 
3
 ‘(1) If action by the Union should prove necessary, within the framework of the policies defined in the Treaties, 

to attain one of the objectives set out in the Treaties, and the Treaties have not provided the necessary powers, 

the Council, acting unanimously on a proposal from the Commission and after obtaining the consent of the 

European Parliament, shall adopt the appropriate measures. Where the measures in question are adopted by the 

Council in accordance with a special legislative procedure, it shall also act unanimously on a proposal from the 

Commission and after obtaining the consent of the European Parliament.’ 
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conditions and objectives set out in them.’ 

- The new powers delegated to the European Commission: the proposal exceeds the 

limits imposed by Article 290 TFEU, which stipulates that powers may be 

delegated ‘to supplement or amend certain non-essential elements of [a] legislative 

act’. The proposal delegates to the European Commission the power to take 

measures from the establishment of a crisis situation until the application of the 

relocation mechanism, which measures include distributing quotas of people to be 

relocated. It may be noted that the explanatory memorandum on the proposal 

states that a time limit of one month would apply within which the European 

Parliament or the Council could object to a legislative act based on the delegation 

of powers, whereas Article 45(8) of the proposal provides for two weeks. This 

contradiction can be found in both the Hungarian and the English versions of the 

proposal. Such a short, two-week time limit would render any substantive 

consultation and agreement purely nominal both for the Member States and for the 

European Parliament, so that the proposal provides for a virtually automatic 

procedure. 

- As regards the need for the proposal, the European Commission does not adduce 

adequate reasons to show why the proposal has been submitted before the 

comprehensive fitness check which is being carried out under Regulation No 

604/2013/EU has been completed, bearing in mind that Article 78(3) TFEU lays 

down the procedure to be followed in the event of any emergency situation, and 

this clause has hitherto been applied in exceptional circumstances. 

4. The position of the European Affairs Committee with regard to the application of 

the principle of subsidiarity 

- Article 78(2)(e) is not the appropriate legal basis for the establishment of the crisis 

relocation mechanism. It would be possible for the EU action to be based primarily on 

Article 352 TFEU. 

- Article 33a(1) of the proposal confers on the European Commission exclusive powers 

to decide and activate the crisis mechanism, yet Article 78(3) TFEU confers powers 

on the Council in the event of an emergency situation arising. 

- The powers delegated to the European Commission go beyond the limits laid down in 

Article 290 TFEU. As a result, a centralised procedure would enter into force which 

would essentially be automatic and would not entail any agreement from the Member 

State(s) concerned or any substantive involvement of the Council. 

- The European Commission does not adequately show that the possible application of 

the crisis relocation mechanism under the proposal would result in a more effective 

procedure than measures adopted pursuant to Article 78(3) TFEU in the event of an 

emergency situation, or would possess added value. Nor does the proposal sufficiently 

show why it was necessary for it to be submitted, bearing in mind the comprehensive 

fitness check which is being carried out under Regulation No 604/2013/EU and which 

is likely to be completed in 2016. 

On the basis of the above considerations, the European Affairs Committee takes the view that 
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the proposal for a Regulation of the European Parliament and of the Council establishing a 

crisis relocation mechanism and amending Regulation (EU) No 604/2013 of the European 

Parliament and of the Council of 26 June 2013 establishing the criteria and mechanisms for 

determining the Member State responsible for examining an application for international 

protection lodged in one of the Member States by a third country national or a stateless 

person [COM(2015)450); 2015/208(COD)] infringes the principle of subsidiarity. 
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Annex 

Procedure for the examination of proposals in the light of the principle of subsidiarity 

and its possible consequences 

 

Subsidiarity is defined as follows in Article 5 TEU: 

‘(3) Under the principle of subsidiarity, in areas which do not fall within its exclusive 

competence, the Union shall act only if and in so far as the objectives of the proposed action 

cannot be sufficiently achieved by the Member States, either at central level or at regional 

and local level, but can rather, by reason of the scale or effects of the proposed action, be 

better achieved at Union level. 

The institutions of the Union shall apply the principle of subsidiarity as laid down in the 

Protocol on the application of the principles of subsidiarity and proportionality. National 

Parliaments ensure compliance with the principle of subsidiarity in accordance with the 

procedure set out in that Protocol. 

(4) Under the principle of proportionality, the content and form of Union action shall not 

exceed what is necessary to achieve the objectives of the Treaties. 

The institutions of the Union shall apply the principle of proportionality as laid down in the 

Protocol on the application of the principles of subsidiarity and proportionality.’  

Examination of proposals in the light of the principle of subsidiarity pursuant to Article 6 of 

Protocol No 2 to the Lisbon Treaty: 

‘Any national Parliament or any chamber of a national Parliament may, within eight weeks 

from the date of transmission of a draft legislative act, in the official languages of the Union, 

send to the Presidents of the European Parliament, the Council and the Commission a 

reasoned opinion stating why it considers that the draft in question does not comply with the 

principle of subsidiarity. (...)’ 

The consequence of a reasoned opinion depends on how many Member-State parliaments 

decide within the eight-week time limit that the principle of subsidiarity is infringed by the 

same European Union proposal. 

In this procedure, the parliament of each of the 28 Member States has 2 votes (the total 

number of votes therefore being 56). Reasoned opinions will have a substantive impact on the 

Union’s decision-making particularly in cases when – depending on the EU legislative 

procedure in question – one quarter, one third or a majority of the parliaments of the Member 

States decide that the principle of subsidiarity is infringed. 

In the event of a ‘yellow card’ procedure under Article 7 of Protocol No 2, if one third of the 

parliaments of the Member States (19 votes) decide that the proposal infringes the principle of 

subsidiarity, the draft must be reviewed. After such review, the proposer may decide to 

maintain, amend or withdraw the proposal. Since the Lisbon Treaty entered into force, the 

yellow card procedure has been applied twice. In the first case, the proposal was withdrawn, 

while in the second
4
 the European Commission maintained the proposal unaltered. 

                                                 
4
 The Hungarian Parliament established in its Decision No 87/2013. (X.22.) OGY that the proposal for a Council 

Regulation establishing the European Public Prosecutor's Office infringed the principle of subsidiarity. 
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European Affairs Committee of the Hungarian Parliament 

From Mr László Kövér to the 

Speaker of the Hungarian 

Parliament 

Sir, 

On the basis of Article 142.§ (2) of Decision 10/2014. (II. 24.) OGY concerning certain 

provisions of the Rules of Procedure, the European Affairs Committee of the Hungarian 

Parliament hereby submits its report on the existence of the conditions for the adoption of 

a reasoned opinion concerning the proposal for a Regulation of the European Parliament and 

of the Council establishing a crisis relocation mechanism and amending Regulation (EU) No 

604/2013 of the European Parliament and of the Council of 26 June 2013 establishing the 

criteria and mechanisms for determining the Member State responsible for examining an 

application for international protection lodged in one of the Member States by a third country 

national or a stateless person. 

Budapest, 13 October 2015 

Signature 

Dr Richárd Hörcsik  

Chairman of the committee 
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Decision ..../2015. (....) OGY   

..../2015. (....) of the Hungarian Parliament 

on the adoption of the report on the existence of the conditions for the adoption of a 

reasoned opinion concerning the proposal for a Regulation of the European 

Parliament and of the Council establishing a crisis relocation mechanism and 

amending Regulation (EU) No 604/2013 of the European Parliament and of the 

Council of 26 June 2013 establishing the criteria and mechanisms for determining 

the Member State responsible for examining an application for international 

protection lodged in one of the Member States by a third country national or a 

stateless person* 

1. The Hungarian Parliament adopts the report of the European Affairs Committee on 

the existence of the conditions for the adoption of a reasoned opinion concerning 

the proposal for a Regulation of the European Parliament and of the Council 

establishing a crisis relocation mechanism and amending Regulation (EU) No 

604/2013 of the European Parliament and of the Council of 26 June 2013 

establishing the criteria and mechanisms for determining the Member State 

responsible for examining an application for international protection lodged in one 

of the Member States by a third country national or a stateless person (hereafter 

referred to as ‘the report’), and on the basis thereof considers that the proposal for 

a regulation infringes the principle of subsidiarity. 

2. Parliament instructs its Speaker to forward the reasoned opinion contained in the 

report to the Presidents of the European Parliament, the Council and the European 

Commission without delay and at the same time to inform the government of it. 

 

Signature 

Sándor Lezsák 

Deputy Speaker of the Hungarian Parliament 

Signature         Signature 

Attila Gelencsér        (Mrs) Lóránt Hegedűs  

Registrar of the Hungarian Parliament    Registrar of the Hungarian  

         Parliament 

  

 

 

 

* Parliament adopted the decision at its sitting of 3 November 2015. 


