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Under Article 6 of the Protocol (No 2) on the application of the principles of subsidiarity and 

proportionality, national parliaments may, within eight weeks of the date of transmission of a 

draft legislative act, send the Presidents of the European Parliament, the Council and the 

Commission a reasoned opinion stating why it considers that the draft in question does not 

comply with the principle of subsidiarity. 

The Austrian Federal Council has sent the attached reasoned opinion on the aforementioned 

proposal for a regulation. 

Under Parliament’s Rules of Procedure the Committee on Legal Affairs is responsible for 

compliance with the subsidiarity principle. 
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ANNEX 

15/SB-BR/2016 

RE ASONED OPINION  
 

pursuant to Article 23(g) of the Constitution of the European Union Committee of the 

Austrian Federal Assembly in conjunction with Article 6 of the Protocol (No 2) on the 

application of the principles of subsidiarity and proportionality 

 

of 30 March 2016 

 

COM(2016)0053 final 

 

Proposal for a decision of the European Parliament and of the Council on establishing 

an information exchange mechanism with regard to intergovernmental agreements and 

non-binding instruments between Member States and third countries in the field of 

energy and repealing Decision No 994/2012/EU 

 

and 

 

COM(2016)0052 final 

Proposal for a Regulation of the European Parliament and of the Council concerning 

measures to safeguard the security of gas supply and repealing Regulation (EU) No 

994/2010 

 

 

A. Reasoned Opinion 

 

The proposal under consideration is incompatible with the subsidiarity principle. 

 

B. Justification 

 

Proposal for a Regulation on measures to safeguard the security of gas supply and 

repealing Regulation (EU) No 994/2010 

 

The Commission proposal is based on Article 194 of the Treaty on the Functioning of the 

European Union (TFEU), which concerns measures to ensure security of energy supply in the 

Union. It chooses a regulation as the instrument for the planned measures, which – unlike the 

regulation being repealed – are only new in part. 

 

In principle there can be no objection to future measures to further improve security of supply 

being introduced at EU level particularly as this will enable the disruptive discrepancies 

caused by the cross-border procedures of certain Member States to be brought to an end. The 

European Union took the first steps in this direction in 2010 when it adopted Regulation (EU) 

No 994/2010 concerning measures to safeguard security of gas supply and repealing Council 

Directive 2004/67/EC. There are therefore no concerns about individual measures from 

Regulation (EU) No 994/2010 being incorporated in the new proposal on measures to 

safeguard security of gas supply. 



NP\1092232EN.doc 3/4 PE580.749v01-00 

 EN 

 

The draft does, however, envisage new measures. According to Article 3 of the proposal, the 

Member States must cooperate to overcome supply crises. To this end the Commission 

defines a number of 'regions' each comprising several Member States. The criteria for the 

composition of these regions are set out in Article 3(7) of the proposal.  The Commission 

would in future be able to alter the composition of the regions on the basis of a delegated act. 

This means that the Member States have no participation rights either when the regions are 

first constituted or in any changes made to them in the future. 

 

We comprehensively reject this from the standpoint of subsidiarity, as this composition of the 

'regions' would interfere with Member State sovereignty. 

 

If the idea of forming 'regions' to safeguard security of gas supply were to be pursued, in 

addition to the need for criteria which were uniform throughout the Union, materially 

relevant views in the Member States on the composition of each region would also have to be 

taken into account. Uniform EU-wide selection criteria would include existing transmission 

capacity and a comparable level of implementation of the 'third gas internal market package' 

in the Member States concerned. 

 

The formation of such 'regions' should be conditional on the agreement of the Member States 

concerned; we comprehensively reject the transfer of this competence to the Commission by 

means of a delegated act. In addition the necessary certainty is absent from the delegated act 

proposed, as Article 3(7) is not referred to in Article 18 of the proposal for a regulation, 

which sets out details for the delegation of powers. 

 

Proposal for a decision on establishing an information exchange mechanism with regard to 

intergovernmental agreements and non-binding instruments between Member States and 

third countries in the field of energy and repealing Decision No 994/2012/EU 

 

Article 194 TFEU is again the legal basis for the decision. The Commission deems it 

necessary to be informed of agreements between Member States and third countries in the 

field of energy before they are concluded. At the core of the decision is an ex-ante check by 

the Commission of such draft agreements. Agreements between undertakings would, 

however, be excluded from this. 

 

Making notification of all intergovernmental agreements with third countries in the field of 

energy mandatory might interfere with Member State sovereignty: Article 5(4) of the 

proposal for a decision states that the Member State shall not sign, ratify or agree to the draft 

intergovernmental agreement in the field of energy or amendment to an existing 

intergovernmental agreement until the Commission has informed the Member State of any 

doubts, in accordance with paragraph 1, or, where applicable, has issued its opinion in 

accordance with paragraph 2, or until the periods referred to in paragraphs 1 or 2 have 

elapsed.    When signing and ratifying an intergovernmental agreement, the Member State 

concerned shall take utmost account of the Commission's opinion. 

 

Early involvement of the Commission can be useful in dealing with possible legal problems 

at the negotiation stage. Here it is important for the right of opinion to remain limited to legal 

aspects. There are concerns about the proposed fundamental extension of the decision to 

cover non-binding instruments in the field of energy, as these would lead in particular to 
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more bureaucracy. 

 

Article 5 of the draft decision might be more compatible with EU primary law in terms of 

proportionality if the Commission's involvement were limited to it delivering its legal opinion 

on a specific agreement in the field of energy with regard to compatibility with the legal 

provisions for a functioning internal energy market (including competition law) to the 

Member State concerned. 


