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non-binding instruments between Member States and third countries in the field 

of energy and repealing Decision No 994/2012/EU 

 (COM(2016)0053 – C80034/2016 – 2016/0031(COD)) 

 

Under Article 6 of the Protocol (No 2) on the application of the principles of subsidiarity and 

proportionality, national parliaments may, within eight weeks of the date of transmission of a 

draft legislative act, send the Presidents of the European Parliament, the Council and the 

Commission a reasoned opinion stating why they consider that the draft in question does not 

comply with the principle of subsidiarity. 

The Portuguese Parliament has sent the appended reasoned opinion on the aforementioned 

proposal for a decision. 

Under Parliament’s Rules of Procedure, the Committee on Legal Affairs is responsible for 

compliance with the subsidiarity principle. 
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ANNEX 

RESOLUTION OF THE ASSEMBLY OF THE REPUBLIC 

 

 

Adopts the reasoned opinion on the breach of the subsidiarity principle by the proposal 

for a decision of the European Parliament and of the Council on establishing an 

information exchange mechanism with regard to IGAs and non-binding instruments 

between Member States and third countries in the field of energy and repealing Decision 

No 994/2012/EU 

 

 

 

The Assembly of the Republic resolves, pursuant to Article 166(5) of the Constitution and to 

Law No 43/2006, of 25 August, to send the Presidents of the European Parliament, the 

Council and the Commission the following reasoned opinion on respect for the subsidiarity 

principle by the proposal for a decision of the European Parliament and of the Council on 

establishing an information exchange mechanism with regard to IGAs and non-binding 

instruments between Member States and third countries in the field of energy and repealing 

Decision No 994/2012/EU: 

 

1. The initiative in question could breach the subsidiarity principle, insofar as it proposes 

a transfer of functions from the Member States to the Commission, without that 

transfer corresponding to greater effectiveness in the pursuit of the energy-related 

objectives set out in Article 194 of the Treaty on the Functioning of the European 

Union (TFEU). 

 

2.  The reasoning behind this opinion is as follows: 

 

 The impact assessment submitted by the Commission does not go into depth with 

regard to the specific negative impacts on the functioning of the internal market or 

even on energy security. Moreover, of the total number of IGAs considered (124), 

only 17 resulted in breaches and six of those concerned a project that has now been 

dropped. 

 

 The Commission claims that ‘experience shows that assessment by Member States is 

not sufficient and satisfactory to ensure compliance of IGAs with EU law and creates 

legal uncertainty’. However, even if failings are identified in the Member States’ 

assessment of compliance, pursuant to Decision No 994/2012/EU, any Member States 

that take that view can request a voluntary ex ante assessment from the Commission. 

 

 The Assembly acknowledges the benefits of building a true Energy Union based on 

solidarity between the Member States and between them and the Commission, and the 

strategic importance of guaranteeing the EU’s energy security, particularly given the 

current geopolitical context, and the need to reduce the Iberian Peninsula’s energy 

isolation and energy dependency on the Russian Federation. However, the Assembly 

believes that the Member States are still in a better position to achieve those goals by 

concluding IGAs pursuant to EU law.  

 



 

NP\1097248EN.doc 3/14 PE584.132v01-00 

 EN 

 The Assembly also takes the view that improved compliance with the EU acquis in 

this area could be better achieved through option 2 of the impact assessment: ‘model 

clauses for inclusion in IGAs which do not infringe EU law/guidelines’. That would 

also ensure the instrument’s proportionality in relation to the intended objectives and 

compliance with the subsidiarity principle. 

 

 

Adopted on 15 April 2016 

 

 

 

 

THE PRESIDENT OF THE ASSEMBLY OF THE REPUBLIC 

 

 

 

 

(Eduardo Ferro Rodrigues) 
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ASSEMBLY OF THE PORTUGUESE REPUBLIC 

 

OPINION OF THE COMMITTEE ON EUROPEAN AFFAIRS 
 

 

 

COM(2016)0053 

 

Proposal for a decision of the European Parliament and of the Council on establishing 

an information exchange mechanism with regard to intergovernmental agreements and 

non-binding instruments between Member States and third countries in the field of 

energy and repealing Decision No 994/2012/EU 
 

 

PART I – INTRODUCTORY NOTE 

 

Pursuant to Article 7 of Law No 43/2006, of 25 August, which regulates monitoring of, 

assessment of and decisions on the European integration process by the Assembly of the 

Republic, as amended by Law No 21/2012, of 17 May, and to the Methodology for Scrutiny 

of European Initiatives approved on 8 January 2013, the Committee on European Affairs has 

received the proposal for a decision of the European Parliament and of the Council on 

establishing an information exchange mechanism with regard to IGAs and non-binding 

instruments between Member States and third countries in the field of energy and repealing 

Decision No 994/2012/EU. 

 

 

PART II – RECITALS 

 

i. Background 

 

Decision No 994/2012/EU established an information exchange mechanism with regard to 

IGAs between Member States and third countries in the field of energy. The decision laid 

down that the Commission can evaluate the compliance of those IGAs with European rules 

once they have been concluded. It is a useful instrument, insofar as it enables information on 

agreements already reached to be exchanged and problems resulting from their potential 

incompatibility with EU law to be identified. However, the Commission considers it an 

ineffective instrument because it only enables incompatibilities to be identified after 

agreements have been concluded. 

 

According to the Commission, the Member States have concluded 124 IGAs since the 

decision came into force, 60% of them relating to cooperation agreements in the field of 

energy, which do not raise legal compatibility problems, and the remaining 40% relating to 

agreements on energy sources and supply lines, oil and gas exploration rules, or infrastructure 

development. Of those, the Commission has identified compatibility problems with 17 (six of 

which relate to the South Stream project, which would have enabled a gas supply from Russia 

to a group of Member States, but has since been discontinued1), particularly with regard to the 

                                                 
1 See Commission Staff Working Document, Impact Assessment accompanying the document COM(2016)0053, p. 10 
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rules for the internal energy market laid down in the Third Energy Package, and to EU 

competition rules. While it acknowledges that renegotiating some clauses in these agreements 

is very difficult and time-consuming, and leads to legal uncertainty for market operators, the 

Commission takes the view that the process of assessing compatibility with EU law should be 

ex ante rather than ex post with a view to ensuring compliance beforehand with the EU 

acquis, particularly as regards the objectives of the Energy Union. In fact, this revision of 

Decision No 994/2012/EU forms part of the series of Energy Union Strategy measures 

(COM(2015)0080) adopted in February 2015. 

 

The impact assessment that the Commission submitted to Parliament and the Council, which 

accompanies the proposal in question, identified five options to improve the workings of the 

exchange mechanism in light of the rules laid down in the Third Energy Package1; it 

concluded that the best option would be ‘Option 3: Obligatory ex ante assessment of IGAs by 

the Commission’. 

 

ii. Objectives 

 

In that context, this proposal has the following objectives: 

 

 Ensuring the compliance of IGAs with EU law to ensure that the internal energy 

market functions properly and to enhance the EU’s energy security; 

 Improving the transparency of IGAs to increase the cost effectiveness of EU 

energy supply and solidarity between Member States. 

 

iii. Main provisions 

 

Thus, this proposed revision provides for the introduction of the following: 

 

 Main notification obligations with respect to IGAs: 

 

o Obligation of the Member State to inform the Commission of its intent to enter 

into negotiations with a third country regarding the conclusion of new IGAs or 

amending existing ones; 

 

o Obligation of the Member State to send the Commission a draft IGA or 

amendment with all accompanying documents as soon as agreement has been 

reached in the negotiations by the parties on all main elements, for the 

Commission’s ex ante assessment; 

 

o Obligation of the Member State to send the Commission the IGA or amendments 

with all accompanying documents upon ratification; 

                                                                                                                                                         
http:/leur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=SWD:2016:0027: Fl N: EN: PDF 

1 See COM(2016)0053, p. 7: 

Option 1: Baseline: The IGA Decision remains unchanged but the infringement policy is strengthened 

Option 2: Model clauses for inclusion in IGAs which do not infringe EU law/guidelines 

Option 3: Obligatory ex ante assessment of IGAs by the Commission 

Option 4: Obligatory participation of the Commission as an observer in IGA negotiations 

Option 5: Commission to negotiate EU agreements in the field of energy 

http://eur-lex.europa.eu/legal-content/PT/TXT/PDF/?uri=CELEX:52016PC0053&from=EN 
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o Obligation of the Member State to send the Commission all existing IGAs or 

amendments with all accompanying documents; 

 

 The Commission’s evaluation obligations: 

 

o Obligation of the Commission to perform ex ante assessment of draft IGAs or 

amendments and to inform the Member State of possible doubts it may have as to 

the compatibility with EU law, in particular with internal energy market legislation 

and EU competition law within six weeks; 

 

o Obligation of the Commission to inform the Member State of its opinion on the 

compatibility of the IGA or amendment with EU law within 12 weeks of the date 

of notification; 

 

o The Member State shall not conclude the proposed IGA or amendment until the 

Commission has informed the Member State of any doubts and its opinion. When 

concluding the proposed IGA or amendment, the Member State shall take utmost 

account of the Commission’s opinion; 

 

o Obligation of the Commission to perform ex post assessment of existing IGAs or 

amendments and to inform Member States in case of doubts as to the compatibility 

of these agreements with EU law within nine months of notification. 

 

 Notification obligations and assessment by the Commission with regard to non-

binding instruments: 

 

o Obligation of the Member State to submit to the Commission existing and future 

non-binding instruments with all accompanying documents; 

 

o The Commission may perform ex post assessment of submitted non-binding 

instruments and inform the Member State accordingly if it considers that measures 

implementing the non-binding instrument could conflict with EU law; 

 

o Obligation of the Commission to share documents it has received with other 

Member States, in accordance with confidentiality provisions. 

 

Therefore the scope of this proposal extends beyond binding IGAs to non-binding 

agreements, such as memoranda of understanding or other instruments. However, it is limited 

to agreements between states, and therefore does not include commercial agreements with 

operating companies in the energy sector. 

 

The following issues should be raised concerning the terms of the proposal: 

 

1. Legal basis 

 

The legal basis cited in this proposal is Art. 194 of the TFEU, which stipulates that 

competence for energy policy is shared between the Member States and European Union, 
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particularly as regards: 

 

a) ensuring that the energy market functions properly; 

b) ensuring that energy supply in the EU is secure. 

 

2. Subsidiarity and proportionality principle 

 

The proposal being considered changes the degrees of responsibility on which Decision 

No 994/2012/EU is based. In fact, there is a ‘transfer of functions’ from Member States to the 

Commission. 

 

However, we believe that the reasonings that the Commission has given for changing this 

legal framework do not provide enough clarification or justification for such a transfer and 

raise doubts about respect for the subsidiarity principle. 

 

In light of Art. 194 of the TFEU, which stipulates that energy policy competences should be 

divided, the Commission takes the view that neither the workings of the EU’s energy market 

nor the security of its energy supply are duly safeguarded through an ex post analysis of 

IGAs, and therefore suggests that ex ante compliance-checking be mandatory. Nevertheless, 

the impact assessment submitted by the Commission does not go into depth with regard to the 

specific negative impacts on the functioning of the internal market or even on energy security, 

which is exacerbated by the scope of what it considers: 124 IGAs, only 17 of which resulted 

in breaches, with six of those related to a project that has now been dropped. 

 

The Commission claims that ‘experience shows that assessment by Member States is not 

sufficient and satisfactory to ensure compliance of IGAs with EU law and creates legal 

uncertainty’. However, even if failings are identified in the Member States’ assessment of 

compliance, pursuant to Decision No 994/2012/EU, any Member States that take that view 

can request a voluntary ex ante assessment from the Commission. 

 

The committee acknowledges the benefits of building a true Energy Union based on solidarity 

between the Member States and between them and the Commission, and the strategic 

importance of guaranteeing the EU’s energy security, particularly given the current 

geopolitical context, and the need to reduce energy dependency on Russia and the Iberian 

Peninsula’s energy isolation. However, the committee believes that the Member States are 

still in a better position to achieve those goals by concluding IGAs pursuant to EU law. The 

committee therefore takes the view that mandatory ex ante compliance checks under binding 

and non-binding IGAs could breach the subsidiarity principle. The committee also takes the 

view that improved compliance with the EU acquis in this area could be better achieved 

through option 2 of the impact assessment: ‘model clauses for inclusion in IGAs which do not 

infringe EU law/guidelines’. That would also ensure the instrument’s proportionality in 

relation to the intended objectives and compliance with the subsidiarity principle. 

 

The committee would add that, in the Commission’s public consultation, which preceded the 

submission of this proposal, five Member States1 took the view that the present legal 

                                                 
1 See Consultation on the review of the IGAs Decision: 
https://ec.europa.eu/energy/en/consultations/consultation-review-intergovernmental-agreements-decision. 

https://ec.europa.eu/energy/en/consultations/consultation-review-intergovernmental-agreements-decision


 

PE584.132v01-00 8/14 NP\1097248EN.doc 

EN 

framework was sufficient and objected to a revision of the decision; they specifically objected 

to the proposal to create mandatory ex ante checks. Furthermore, in the context of scrutiny by 

national parliaments, the Austrian Parliament has also expressed doubts about compliance 

with the subsidiarity principle, and the French Parliament will probably submit a reasoned 

opinion to that same effect. Lastly, the Portuguese Parliament’s Committee on the Economy, 

Innovation and Public Works has issued an opinion, unanimously adopted, which concludes 

that the proposal under analysis ‘could breach the subsidiarity principles enshrined in Art. 5 

of the TEU’. 

 

PART III – CONCLUSIONS 

 

In light of the assessment of this proposal, the other considerations expressed above, and the 

opinion of the Committee on the Economy, Innovation and Public Works, with which we 

agree, the Committee on European Affairs concludes the following: 

 

1. The proposal for a decision COM(2016)0053 could breach the subsidiarity and 

proportionality principles set out in Art. 5 of the TEU. 

 

2. In light of the scrutiny process currently under way in the national parliaments and the 

importance of the issue in question, the Committee on European Affairs suggests that it 

monitor the decision-making process for the proposal under analysis. 

 

 

S. Bento Palace, 13 April 2016 

 

 

MPP who wrote the opinion    Committee Chair 
 

 

      (António Cardoso)           (Regina Bastos) 

PART VI – ANNEXES 

 

 Report of the Committee on the Economy, Innovation and Public Works 

 

 Draft Reasoned Opinion on European initiative COM(2016)0053 

 

                                                                                                                                                         
Of the 11 Member States that responded to the consultation, the five that raised objections on whether the 
decision needed to be revised were Germany, Cyprus, France, Hungary and the Czech Republic. 
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COMMITTEE ON THE ECONOMY, INNOVATION AND PUBLIC WORKS 

 

Report of the Committee on the Economy, Innovation and Public Works 

 

 

COM(2016)0053 – Proposal for a Decision of the European Parliament and of the Council 

 

Author: Ricardo Bexiga MPP (PS) 

 

 

‘Proposal for a decision of the European Parliament and of the Council on establishing 

an information exchange mechanism with regard to intergovernmental agreements and 

non-binding instruments between Member States and third countries in the field of 

energy and repealing Decision No 994/2012/EU’ 

 

 

 

 

PART I – INTRODUCTORY NOTE 

 

Pursuant to Article 7 of Law No 43/2006, of 25 August, as amended by Law 21/2012, of 17 

May, which regulates monitoring of, assessment of and decisions on the European integration 

process by the Assembly of the Republic, the ‘proposal for a decision of the European 

Parliament and of the Council on establishing an information exchange mechanism with 

regard to intergovernmental agreements and non-binding instruments between Member States 

and third countries in the field of energy and repealing Decision No 994/2012/EU’ was 

submitted on 24 February 2016; it is an initiative for scrutiny of the subsidiarity principle 

distributed to the Committee on the Economy, Innovation and Public Works on 17 March, in 

light of its subject, so that the Committee could analyse it and draft this report. 

 

 

PART II – RECITALS 

 

Purpose 
 

The proposal being assessed has two key objectives: 

 

1) Ensuring the compliance of IGAs with EU law to ensure that the internal market 

functions properly and to enhance the EU’s energy security; and 

 

2) Increasing the transparency of IGAs to improve the cost effectiveness of EU energy 

supply and solidarity between Member States. 

 

For this initiative to revise the IGA Decision, the proposal submitted evokes the 

context of the Energy Union Strategy, the objective of which is to give consumers – 

individuals and businesses – secure, sustainable, competitive and affordable energy 

supplies. 

 

It includes, essentially, a mix of optional model clauses and an ex ante assessment of 
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the IGAs before their signature. 

 

Of the options that could be selected, taking account of the IGA Decision impact 

assessment, Parliament and the Commission conclude that mandatory ex ante 

checking is the least demanding approach for preventing non-compliant IGAs. 

 

The Energy Union Strategy (COM (2015)0080) indicates that ‘an important element 

in ensuring energy (and in particular gas) security is full compliance of agreements 

related to the buying of energy from third countries with EU law’. 

 

It was for that reason and in that spirit that the Council, in its conclusions of 19 March 

2015, also called for ‘full compliance with EU law of all agreements related to the 

buying of gas from external suppliers, notably by reinforcing transparency of such 

agreements and compatibility with EU energy security provisions’. 

 

The decision adopted by Parliament and the Council on 25 October 2015, which 

entered into force on 17 November of that year (IGAs Decision), set out a mechanism 

for exchanging information on IGAs between Member States and third countries in the 

area of energy; the main characteristic of that mechanism was the Commission’s 

power to make changes to an IGA’s compliance after a Member State had concluded 

an agreement of that type with a third country. Since that year, the Commission has 

gained considerable experience with the implementation of the mechanism; it has 

taken the view that, while the current system is useful for receiving information on the 

IGAs in force and for identifying the problems that they raise with regard to their 

compatibility with EU law, the present model is not sufficient to resolve any potential 

incompatibilities. 

 

Therefore the Commission and Parliament believe that the Commission’s mandatory 

and binding involvement, before a Member State and a third country have concluded 

such agreements, would be of essential benefit, by resolving potential conflicts 

between the Member States’ obligations under international treaty law and EU law. 

 

The objectives of this proposal are intended to be in line with the following EU Treaty 

goals: 

 

 To ensure security of energy supply in the Union (Article 194(1)(b) TFEU); 

 

 To establish a functioning internal energy market, in the spirit of solidarity 

between the Member States (Article 3(3) TEU; Article 194(1) TFEU). 

 

The revised decision includes several obligations; here, the committee highlights 

aspects regarding the Member States and their obligation to give notice of IGAs: 

 

 ‘... Obligation of the Member State to inform the Commission of its intent to 

enter into negotiations with a third country regarding the conclusion of new 

IGAs or amending existing ones; 

 the Commission should be kept informed once that notice of negotiation is 

given; 

 Commission services may provide the Member State with advice on how to 
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avoid incompatibility of the IGA with EU law or EU policy positions adopted 

in Council or European Council conclusions where the Member State gives the 

Commission notice of negotiations; 

 Obligation of the Member State to notify to the Commission a draft IGA or 

amendment with all accompanying documents as soon as agreement has been 

reached in the negotiations by the parties on all main elements, for the 

Commission’s ex ante assessment; 

 Obligation of the Member State to send the Commission the IGA or 

amendments with all accompanying documents upon ratification; 

 Obligation of the Member State to send the Commission all existing IGAs or 

amendments with all accompanying documents; 

 Agreements between undertakings are not covered by notification obligations, 

but may be submitted on a voluntary basis; 

 Obligation of the Commission to share information and documents it has 

received with other Member States in accordance with confidentiality 

provisions’. 

 

 

Subsidiarity and proportionality principles. 

 

It is a proposal for a decision of the European Parliament and of the Council that has 

already been assessed by the parliaments of Malta, Spain and France, which came to the 

conclusion that the subsidiarity and proportionality principles enshrined in Article 5 of the 

TEU had been breached. 

 

In fact, and considering the proposal’s stated objectives, it is not clear that the subsidiarity 

and proportionality principles are being duly respected because there is effectively, in the 

way shown, a transfer of functions from the Member States to the European Union, 

without this helping to achieve the objectives of the Treaties. 

 

The committee would add that, according to the information presented, five Member 

States have already expressed the view that the present system should not be subject to 

any revision and six Member States believed that the workings of the present system 

needed to be enhanced. Moreover, a large majority of businesses stressed the importance 

of keeping commercial contracts outside of the scope of the IGA Decision. 

 

 

PART III – CONCLUSIONS  

 

In view of the above, the Committee on the Economy, Innovation and Public Works has 

concluded: 

 

1. This proposal for a decision of the European Parliament and of the Council could 

breach the subsidiarity and proportionality principles enshrined in Article 5 of the 

TEU. 

 

2. In light of the positions already adopted by other parliaments and the assessments 

expressed in this opinion, the Committee on the Economy, Innovation and Public 

Works should continue to monitor the processing of this Communication; 
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3. In the context of the scrutiny of this initiative, the Committee on the Economy, 

Innovation and Public Works is deliberating sending this report to the Committee on 

European Affairs for that purpose. 

 

 

S. Bento Palace, 6 April 2016 

 

 

 

MPP who wrote the opinion     Committee Chair 

 

 

 

(Ricardo Bexiga)            (Hélder Amaral) 
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COMMITTEE ON EUROPEAN AFFAIRS 

 

Draft resolution No    /XIII/1.ª 

 

Adopts the reasoned opinion on the breach of the subsidiarity principle by the proposal for a 

decision of the European Parliament and of the Council on establishing an information 

exchange mechanism with regard to IGAs and non-binding instruments between Member 

States and third countries in the field of energy and repealing Decision No 994/2012/EU 

 

The Assembly of the Republic resolves, pursuant to Article 166(5) of the Constitution and to 

Law No 43/2006, of 25 August, to send the Presidents of the European Parliament, the 

Council and the Commission the following reasoned opinion on compliance with the 

subsidiarity principle of the proposal for a decision of the European Parliament and of the 

Council on establishing an information exchange mechanism with regard to IGAs and non-

binding instruments between Member States and third countries in the field of energy and 

repealing Decision No 994/2012/EU: 

 

1. The initiative in question could breach the subsidiarity principle, as it proposes a 

transfer of functions from the Member States to the Commission, without that transfer 

corresponding to greater effectiveness in the pursuit of the energy-related objectives 

set out in Article 194 of the TFEU. 

 

2. The reasoning behind this opinion is as follows: 

 

 The impact assessment submitted by the Commission does not go into depth 

when demonstrating the specific negative impacts on the functioning of the 

internal market, even in terms of energy security. Moreover, of the total 

number of IGAs considered (124), only 17 resulted in breaches and six of 

those related to a project that has already been discontinued. 

 

 The Commission claims that ‘experience shows that assessment by Member 

States is not sufficient and satisfactory to ensure compliance of IGAs with EU 

law and creates legal uncertainty’. However, even if failings are identified in 

the Member States’ assessment of compliance, pursuant to Decision 

No 994/2012/EU, any Member States that take that view can request a 

voluntary ex ante assessment from the Commission. 

 

 The Assembly acknowledges the benefits of building a true Energy Union 

based on solidarity between the Member States and between them and the 

Commission, and the strategic importance of guaranteeing the EU’s energy 

security, particularly given the current geopolitical context, and the need to 

reduce energy dependency on the Russian Federation and the Iberian 

Peninsula’s energy isolation. However, the Assembly believes that the 

Member States are still in a better position to achieve those goals, by 

concluding IGAs pursuant to EU law. 

 

 The Assembly also takes the view that improved compliance with the EU 

acquis in this area could be better achieved through option 2 of the impact 
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assessment: ‘model clauses for inclusion in IGAs which do not infringe EU 

law/guidelines’. That would also ensure the instrument’s proportionality in 

relation to the intended objectives and compliance with the subsidiarity 

principle. 

 

 

Assembly of the Portuguese Republic, 13 April 2016 

 

 

 

 

Committee Chair 

 

 

 

(Regina Bastos) 

 

 

 


