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Under Article 6 of the Protocol (No 2) on the application of the principles of subsidiarity and 

proportionality, national parliaments may, within eight weeks of the date of transmission of a 

draft legislative act, send the Presidents of the European Parliament, the Council and the 

Commission a reasoned opinion stating why they consider that the draft in question does not 

comply with the principle of subsidiarity. 

The Bulgarian Parliament has sent the attached reasoned opinion on the aforementioned 

proposal for a directive. 

Under Parliament’s Rules of Procedure the Committee on Legal Affairs is responsible for 

compliance with the subsidiarity principle. 
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R E P O R T  
 

ON: Proposal for a Directive of the European Parliament and of the Council 

amending Directive 96/71/EC of the European Parliament and of the Council of 

16 December 1996 concerning the posting of workers in the framework of the provision 

of services – item 14 of the National Assembly’s annual work programme on European 

Union affairs for 2016 and Framework Position No 602-00-27 of the Republic of 

Bulgaria thereon, adopted by the Ministerial Council on 13 April 2016.     

 

I. At its sitting of 20 April 2016, the Committee on European Affairs and Oversight 

of EU Funding (CEAOEF) considered the Proposal for a Directive of the European 

Parliament and of the Council amending Directive 96/71/EC of the European 

Parliament and of the Council of 16 December 1996 concerning the posting of workers 

in the framework of the provision of services, which was item 14 on the National 

Assembly’s annual work programme on European Union affairs for 2016.  

 

The following participated in that sitting of the CEAOEF: Galad Donev, Deputy 

Minister for Labour and Social Policy; Gergana Yankova, junior expert in the Labour 

Law, Social Security and Working Conditions Directorate of the Ministry of Labour 

and Social Policy; and Tsvetan Vladikov, Denitsa Nedeva and Mariana Vasileva, 

national experts in the EU Affairs Coordination Directorate of the Office of the 

Ministerial Council. 

 

II.  This proposal for a Directive aims to tackle unfair practices in the area of posting 

of workers and to uphold the principle that the same work at the same place should be 

remunerated in the same manner.  The European Commission (hereinafter ‘the 

Commission’) considers that modernising the provisions in this area will contribute to 

the implementation of the Investment Plan for Europe, in conditions of undistorted 

competition, and will protect workers’ rights. 

 

Article 56 of the Treaty on the Functioning of the European Union (TFEU) stipulates 

that restrictions on freedom to provide services within the single market shall be 

prohibited unless they are justified by compelling reasons relating to the public interest. 

Directive 96/71/EC lays down the EU regulatory framework concerning the posting of 

workers, striking a balance between, on the one hand, encouraging and facilitating the 

cross-border provision of services and, on the other, providing protection for workers 

and ensuring a level playing field for foreign and domestic competitors.  The Directive 

specifies minimum terms and conditions of employment in the host Member State that 

must necessarily be observed by foreign service providers.  In 2014, Directive 
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2014/67/EU on the enforcement of Directive 96/71/EC1 was also adopted. It provides 

for additional tools to penalise fraud and abuse, and adequate mechanisms for 

verification and monitoring by the national authorities.  The transposition deadline for 

the Enforcement Directive is 18 June 2016.  In its Explanatory Memorandum, the 

Commission states that the present proposal for a Directive does not cover matters 

within the scope of Directive 2014/67/EU but seeks to complement and reinforce the 

existing regulatory framework.  In this connection, Bulgaria, the Czech Republic, 

Estonia, Hungary, Lithuania, Latvia, Poland, Slovakia and Romania have sent the 

Commission a joint letter expressing their position that any revision of the 1996 

Directive should take place only after the expiry of the period prescribed for 

transposition the Enforcement Directive and following a proper examination and 

assessment of its effect. 

 

The main areas in which the current proposal provides for amendments are:  long-term 

posting, the remuneration of posted workers and rules for companies providing 

temporary labour. A new Article 2a is to be included in the Directive, dealing with the 

labour law to be applied to posted workers when the anticipated or effective duration of 

posting exceeds 24 months. After that period the posted worker will become subject to 

the employment legislation of the host Member State if no other choice of law was 

made by the parties under the rules of the Rome I Regulation2. 

 

In addition, planned changes to Article 3 extend the scope of collective agreements and 

arbitral settlements to include all businesses (the relevant provision is currently 

applicable only to the construction sector).  The reference to ‘minimum rates of pay’ is 

replaced by a reference to ‘remuneration’, thus making the rules that are applicable to 

local workers, stemming from the law or collective agreements universally applicable 

within the meaning of Article 3(8), applicable also to posted workers. 

 

Last but not least, in Article 3 of the Directive a new paragraph 1a is inserted, dealing 

with situations of subcontracting chains, as well as a new paragraph 16 obliging 

Member States to ensure that the conditions applying to cross-border and national 

agencies hiring out workers are identical and consistent with Article 5 of Directive 

2008/104/EC of the European Parliament and of the Council of 19 November 2008 on 

temporary agency work. 

 

III.  In accordance with the framework position adopted by the Council of Ministers, 

Bulgaria could support in principle the proposal to amend Directive 96/71/EC in so far as it 

ought to improve and extend the protection of posted workers. At the same time, there needs 

to be discussion about the proposed replacement of the concept of ‘minimum rates of pay’ by 

‘remuneration’ and about the obligation on service providers from other Member States to 

respect requirements in relation to remuneration which stem from collective agreements that 

have not been declared universally applicable.  The Directive’s definition of what constitutes 

‘remuneration’ needs to be sharpened, as the current wording is too general and vague.  It 

leaves room for many different elements to be included under the heading of remuneration, 

                                                 
1 Directive 2014/67/EU of the European Parliament and of the Council on the enforcement of Directive 96/71/EC 

concerning the posting of workers in the framework of the provision of services and amending Regulation (EU) 

No 1024/2012 on administrative cooperation through the Internal Market Information System (‘the IMI Regulation’). 
2 Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on the law 

applicable to contractual obligations (Rome I). 
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thus creating a risk that service providers from economically less developed countries may 

have their access to the EU single market restricted. Last but not least, the question of the 

legislation applicable to international drivers – which, despite its relevance, does not feature 

in the proposal – needs to be resolved. 

 

IV.  Having discussed the proposal for a Directive of the European Parliament and of the 

Council amending Directive 96/71/EC of the European Parliament and of the Council of 

16 December 1996 concerning the posting of workers in the framework of the provision of 

services, the National Assembly of the Republic of Bulgaria, through the CEAOEF, expresses 

the following reasoned opinion, which is to be forwarded to the European institutions: 

 

1. The CEAOEF considers that the proposal does not respect the principle of subsidiarity as 

set out in Article 5(3) of the Treaty on European Union (TEU). The intended change in 

Article 3(1) of Directive 96/71/EC makes it mandatory that the application of collective 

agreements be extended to include posted workers in all sectors of the economy.  It should be 

borne in mind that the provisions applicable to date give Member States a right of choice and 

that, according to the Commission, most countries have exercised that right.  We consider, in 

this regard, that the Commission has not provided convincing evidence that the purpose of its 

action cannot be sufficiently achieved by the Member States. 

 

2. The CEAOEF points out that the provisions of Article 5 of Protocol No 2 to the TFEU, 

requiring that any draft legislative act contain a detailed statement making it possible to 

appraise its compliance with the subsidiarity principle, have not been adhered to.  The 

explanatory memorandum accompanying the proposal for a Directive does not include any 

qualitative or quantitative indicators to support it or any financial analysis of its impact. This 

prevents national parliaments from adequately assessing the draft act, as they are empowered 

to do under Article 6 of Protocol No 2 to the TFEU. 

 

3. The CEAOEF considers that the proposal for a Directive does not comply with the 

principle of proportionality as set out in Article 5(4) TEU because it introduces an 

additional administrative burden, without it being clear what exactly the benefits for posted 

workers will be.  The Commission’s expectations in terms of its positive effects need to be 

quantified. 

 

4. The CEAOEF welcomes the Commission’s wish to introduce equal pay for the same 

work in the same place.  At the same time, we are convinced that this cannot be achieved 

by administrative means and ought to come about through the logics of economics. 

 

5. Not least, the CEAOEF expresses concern that, by seeking to align posted workers’ 

wages with those of local workers, the Commission will remove existing competitive 

advantages between different service providers in the EU.  This would result in a 

restriction of access to the single market for businesses from less-developed economies 

within the Union. 

 

In the light of the above, and following the discussion in the CEAOEF, the report and the 

reasoned opinion in respect of it were adopted with 10 votes in favour and 2 abstentions. 

 

The Chair of the Committee 

on European Affairs 
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and Oversight of EU Funding 

 

Svetlin Tanchev 

 


