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European Parliament and of the Council of 16 December 1996 concerning the 

posting of workers in the framework of the provision of services 

 (COM(2016)0128 – C8-0114/2016 – 2016/0070(COD)) 

 

Under Article 6 of the Protocol (No 2) on the application of the principles of subsidiarity and 

proportionality, national parliaments may, within eight weeks of the date of transmission of a 

proposal for a legislative act, send the Presidents of the European Parliament, the Council and 

the Commission a reasoned opinion stating why they consider that the proposal in question 

does not comply with the principle of subsidiarity. 

Please find attached a reasoned opinion by the Chamber of Deputies of the Parliament of the 

Czech Republic on the above-mentioned Proposal for a Directive. 

Under Parliament’s Rules of Procedure the Committee on Legal Affairs is responsible for 

matters relating to compliance with the subsidiarity principle. 
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ANNEX 

Parliament of the Czech Republic 

CHAMBER OF DEPUTIES  

2016  

7th parliamentary term  

 

263rd RESOLUTION 

of the Committee on European Affairs  

at its 49th meeting 

on 31 March 2016 

 

on the Proposal for a Directive of the European Parliament and of the Council amending 

Directive 96/71/EC of the European Parliament and of the Council of 16 December 1996 

concerning the posting of workers in the framework of the provision of services (document 

code 6987/16, COM(2016)128 final). 

 

The Committee on European Affairs of Chamber of Deputies of the Czech Parliament, after 

hearing the contribution from Dr Naděžda Břeská, entrusted with representing the position of 

the Deputy Manager of the Legislation Section of the Ministry of Labour and Social Affairs, 

after hearing the rapporteur’s report of Kristýna Zelienková, MP, and after debating the issue, 

 

approves the decision annexed to this resolution. 

 

(signed) Josef Šenfeld  

Verifier 

 

(signed) Kristýna Zelienková  

Rapporteur 

 

(signed) Ondřej Benešík  

Chair 

 

Annex to Resolution No 263 

 

Proposal for a Directive of the European Parliament and of the Council amending 

Directive 96/71/EC of the European Parliament and of the Council of 16 December 1996 

on the posting of workers in the framework of the provision of services 

 

COM(2016) 128 final, Council code 6987/16 

Interinstitutional file 2016/0070 (COD) 

 

• (Legal basis:. 

Article 53(1) and Article 62 of the Treaty on the Functioning of the European Union. 

 

• Date submitted to the Chamber of Deputies by the Committee on European Affairs: 

11 March 2016 

 

• Date of consideration in the Committee: 
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17 March 2016 (1st phase) 

 

• Procedure: 

Ordinary legislative procedure. 

 

• Evaluation with regard to the subsidiarity principle:  

See below. 

 

• Justification and subject: 

 

The amendment to the posting of workers in the framework of the provision of services is 

based on Chapter Two, Right of establishment, of Title IV of the Treaty on the Functioning 

of the European Union (TFEU). The posting of workers is now regulated under Directive 

96/71/EC of 16 December 1996 concerning the posting of workers in the framework of the 

provision of services (hereafter ‘the Directive’), which applies to undertakings posting their 

workers to another Member State based on a contract for the provision of services, 

undertakings posting their own workers to their own branches or to companies belonging to 

one and the same group located in another Member State and undertakings posting workers 

to employment agencies established in another Member State. 

The proposal for a directive amends Directive 2014/67/EU of the European Parliament and 

of the Council of 15 May 2014 on the enforcement of Directive 96/71/EC concerning the 

posting of workers in the framework of the provision of services and amending Regulation 

(EU) No 1024/2012 on administrative cooperation through the Internal Market Information 

System, which is aimed at removing certain unfair practices in the posting of workers who 

provide services to other Member States. In the newly proposed directive, the Commission 

supplements and further reinforces the effect of the Enforcement Directive, and thereby, 

according to the Commission, fulfils one of the priorities of its mandate, which is to create a 

better and fairer single market. 

 

The Proposal for a Directive enforces a new principle that enshrines the right of workers in 

services to receive the same remuneration for the same work in the same place; in other 

words, the principle of ‘equal pay for equal work in the same place’. In 2015, the 

Commission’s initiative secured the approval of Austria, Belgium, France, Germany, 

Luxembourg, the Netherlands and Sweden. The newly acceded EU countries, on the other 

hand, expressed concerns about compatibility with the single market, arguing that pay 

differences were a legitimate competitive advantage for service providers. According to 

information obtained by the Czech Government, sceptical views were expressed in the first 

negotiations on the proposal by Poland, Hungary, Romania, Lithuania, Latvia, Estonia, 

Bulgaria, Spain, Portugal, Ireland and the UK, while positive views on the proposal were 

expressed by Belgium, France, Germany, Sweden, Luxembourg, Austria and Finland. The 

European Trade Union Confederation (ETUC), together with the Confederation of European 

Business (BUSINESSEUROPE), the European Association of Craft, Small and Medium-

sized Enterprises (UEAPME) and the European Centre of Employers and Enterprises 

providing Public Services (CEEP), asked the European Commission to postpone discussions 

on the Proposal for a Directive until they have discussed all of its impacts with the 

Commission. The Commission, of course, turned down their request for a postponement of 
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the discussions1. 

 

• Content and impact: 

 

The Proposal for a Directive amends certain provisions of Directive 96/71/EC of 

16 December 1996 concerning the posting of workers in the framework of the provision of 

services (‘the Directive’). 

 

The Directive includes a new Article 2a concerned with labour law. It is added between 

Article 2, which defines the concept of ‘posted worker’ and Article 3, which regulates the 

terms and conditions of employment of posted workers. The new Article 2a provides that, 

when the anticipated or the effective duration of posting of a worker is greater than twenty-

four months, the country to which the worker is posted shall be deemed to be the country in 

which his or her work is carried out. This means that, in application of the rules of the Rome 

I Regulation, the labour law of the country to which the worker is posted will apply to the 

employment contract of such posted workers. With the exception, of course, of the 

contractual freedom of the parties to choose another applicable law. If the parties choose 

another law, this cannot have the result of depriving the employee of legal protection, as all 

of the provisions of the labour law of the host State that cannot be derogated from by 

agreement shall apply to him or her. The same applies in case of replacement of a worker 

regarding the same task, if the total duration of the posting is greater than 24 months, but this 

only applies to workers posted for at least 6 months. 

 

Other amendments concern Article 3 of the Directive, and relate in particular to three issues. 

First, the reference to the ‘activities referred to in the Annex’ is deleted, which de facto 

establishes the universal applicability of collective agreements2. This means that collective 

agreements will apply not only to workers providing services listed in the Annex (i.e. in 

construction), but to all posted workers. This means that where a universally binding 

collective agreement establishes remuneration that is higher than the minimum remuneration 

for a certain type of work, the employer will be obliged to grant the worker such 

remuneration. Secondly, the reference to ‘minimum rates of pay’ is replaced by a reference 

to ‘remuneration’. The rules on remuneration arising both from the law and from universally 

binding collective agreements will apply not only to local employees, but also to posted 

workers, including the various allowances (e.g. for bad weather in the case of building 

workers, levels of risk, etc.). Thirdly, a new subparagraph is added imposing on Member 

States an obligation to publish information on the constituent elements of remuneration on a 

specified website. 

 

Another substantial change is the addition of a new paragraph dealing with subcontracting 

chains. Member States will be able to oblige undertakings to subcontract only to 

undertakings that remunerate their employees under certain conditions, whether statutory or 

arising from collective agreements, including non-universally applicable collective 

agreements. This provision essentially responds to the judgment in case C-346/06 Rüffert3, 

                                                 
1 See ETUC, BUSINESSEUROPE, UEAPME, CEEP: Joint letter to President Juncker, available at: 

https://www.etuc.org/documents/revision-posting-workers-directive-joint-letter-president- juncker#. 

VvJljuLhDcs 
2 Collective agreements within the meaning of Article 3(8) of the Directive, i.e. generally binding. 
3 The case related to the situation in Lower Saxony, whose public procurement laws established the obligation 

to pay employees the minimum remuneration agreed in the collective agreement applicable to the place of 

http://www.etuc.org/documents/revision-posting-workers-directive-joint-letter-president-
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which excluded such an option in the absence of an appropriate legal basis, as the provision 

in the current version of the Posted Workers Directive does not establish an obligation for 

employers to pay posted workers remuneration above and beyond the statutory minimum or 

the universally binding collective agreement. 

 

The second added paragraph ensures equivalence in the status of employment agencies so 

that the terms and conditions applying to them must be the same as those applying to 

agencies operating nationally. 

 

Overall, the modernised legal framework for posting workers should, according to the 

Commission, contribute to creating fair conditions for the implementation of Commission 

President Jean-Claude Juncker’s  Investment Plan for Europe, as a result of which demand 

for skilled workers should increase. The main demand for skilled workers will come from 

the building of new infrastructure, and thus the Commission believes it is appropriate to 

remove obstacles to the posting of skilled workers to other countries. 

 

Impact on the State budget and legal order of the Czech Republic 

 

The aim of the Directive is to enforce the principle of the same pay for the same work. This 

principle is a reflection of the social dimension of Union integration based on the principle of 

rejection of unfair competition or a so-called race to the bottom. This principle consists in the 

fact that competition should not take place through reductions in pay, social, safety or 

economic standards, but rather through innovation and increases in efficiency, for example. 

The concerns about a race to the bottom are a reflection of the concerns of the old Member 

States about the enlargement process, in which the EU took in countries that are not 

commensurable with the old Member States in terms of pay levels or nominal levels of social 

security contributions1. The series of decisions by the Court of Justice known as the ‘Laval 

quartet’2 provide specific confirmation of these concerns. In simple terms, these decisions 

restricted the possibilities for collective action (e.g. strikes or blockades) in cases covered by 

the Posted Workers Directive and thus, according to critics of the decisions, distorted social 

systems (and collective bargaining systems) in the Member States3. The Proposal for a 

Directive, in addition to the declared aims, is also indirectly aimed at the partial elimination 

of grounds for the creation of similar sources of friction in the future. 

 

On the other hand, there are views that the equal pay for equal work approach corresponds to 

the social reality only of the old Member States and fails to take account of social 

dimensions in the new Member States. Particularly in the sense that for a worker from a new 

                                                                                                                                                         
performance of the work. The company Objekt und Bauregie GmbH won a public contract in the area of 

construction (basic structure of a prison) and subcontracted part of it to a Polish company with remuneration far 

lower than that provided in the collective agreement (which was not binding, of course). The contracting 

authority, the Lower Saxony public authority, withdrew from the contract and awarded a penalty. The company 

concerned then brought an action for infringement. After submission of the preliminary question, the Court of 

Justice found that the German law was contrary to the Posted Workers Directive and Article 49 of the European 

Treaty.  
1 See, for example, Jon Kvist. Does EU Enlargement Start a Race to the Bottom? Strategic Interaction among 

EU Member States in Social Policy. Journal of European Social Policy August 2004 vol. 14 no. 3 301-318. 
2 Cases C-438/05 Viking, C-341/05 Laval, C-346/06 Rüffert, C-319/06 Commission v. Luxembourg. 
3 For more on the topic see Catherine Barnard, A Proportionate Response to Proportionality in the field of 

collective action, 37 European Law Review. 117-135 (2012). 
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Member State accepting even the minimum wage in another Member State may represent an 

improvement in his social standard , as even the minimum wage in Germany may be several 

times higher than his income in the State from which he is posted. This is irrespective of the 

fact that wage costs are one of the few forms of potential competitiveness of firms (and thus 

also potential employment for employees) from the new Member States, while the old 

Member States can make use of, for example, greater efficiency, better infrastructure or the 

greater symbolic value of their firms. The expert literature1 likens this duality to 

Wittgenstein’s hare2, and thus to a phenomenon that can be seen in two ways, depending on 

the social perspective from which the observer views it. Likewise, the expert literature 

argues ad absurdum that equal pay for equal work would, by this logic, also apply to 

companies from the old Member States which, as foreign investors, dominate the economy 

in some new Member States (e.g. the Czech Republic or Hungary) and which are far from 

remunerating their employees in these countries at the same rate as in the home States. 

 

In this context, it should be noted that, although the Czech Republic is a ‘new’ EU State, the 

number of posted workers3 sent to the Czech Republic is higher than the number of workers 

posted from the Czech Republic, according to information from the Commission. On the 

other hand, in the 2010-2014 period, certain Member States that were destinations of posted 

workers became States that posted more workers than they received. These include Italy and 

Spain, which have been hit by the effects of the economic crisis. 

 

Evaluation of the proposal with regard to the subsidiarity principle: 

 

According to Article 5(3) TEU, ‘under the principle of subsidiarity, in areas which do not 

fall within its exclusive competence, the Union shall act only if and insofar as the objectives 

of the proposed action cannot be sufficiently achieved by the Member States, either at central 

level or at regional and local level, but can rather, by reason of the scale of effects of the 

proposed action, be better achieved at Union level. The institutions of the Union shall apply 

the principle of subsidiarity as laid down in the Protocol on the application of the principles 

of subsidiarity and proportionality. National Parliaments ensure compliance with the 

principle of subsidiarity in accordance with the procedure set out in that Protocol.’ 

 

With regard to evaluating the proposed amendment’s compliance with the principle of 

                                                 
1 See Kukovec Damjan. HIERARCHIES AS LAW. COLUMBIA JOURNAL OF EUROPEAN LAW.2014, p. 131-

170 or Kukovec Damjan. Whose social Europe? IGLP Harvard Law School working paper series 2011/3. 

Available at: http://www.harvardiglp.org/new-thinking-new-writing/whose- social-europe-the-lavalviking-

judements-and-the-prosperity-gap/ 
2 Wittgenstein’s hare is an image which resembles a duck or a hare. In simple terms, the result of a thought or 

an assessment depends on the context. For further details see Wittgenstein L. Philosophical Investigations. 

revised 

edition Prague: Philosophy, 1998: 

 
 

3 COMMISSION STAFF WORKING DOCUMENT IMPACT ASSESSMENT accompanying the document 

Proposal for a Directive of the European Parliament and the Council amending Directive 96/71/EC concerning 

the posting of workers in the framework of the provision of services. SWD/2016/052 final - 2016/070(COD). 

http://www.harvardiglp.org/new-thinking-new-writing/whose-
http://www.harvardiglp.org/new-thinking-new-writing/whose-
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subsidiarity, the absence of a justification within the meaning of Protocol (No 2) on the 

application of the principles of subsidiarity and proportionality may constitute a formal 

defect. The Protocol establishes that ‘Draft legislative acts shall be justified with regard to 

the principles of subsidiarity and proportionality. Any draft legislative act should contain a 

detailed statement making it possible to appraise compliance with the principles of 

subsidiarity and proportionality. This statement should contain some assessment of the 

proposal's financial impact and, in the case of a directive, of its implications for the rules to 

be put in place by Member States, including, where necessary, the regional legislation. The 

reasons for concluding that a Union objective can be better achieved at Union level shall be 

substantiated by qualitative and, wherever possible, quantitative indicators. Draft legislative 

acts shall take account of the need for any burden, whether financial or administrative, 

falling upon the Union, national governments, regional or local authorities, economic 

operators and citizens, to be minimised and commensurate with the objective to be 

achieved’. The Proposal for a Directive is limited only to a brief statement that ‘An 

amendment to an existing Directive can only be achieved by adopting a new Directive’. 

There is no sufficient justification in any other part of the explanatory memorandum of the 

Proposal for a Directive and it thus fails to fulfil even the minimum requirements laid down 

by the Court of Justice in C-233/94, or the explanatory memorandum fails to show why the 

aims of the Directive would be better achieved at EU level. From a formal perspective, this 

justification appears to be deficient, in terms of the formal compliance of the proposed legal 

amendment with the principle of subsidiarity, as a proposed legislative act should include a 

justification in any case. This deficiency is not made good from a formal perspective in any 

way by the justification that it includes an assessment of the impact of the Directive (EU 

right to act), which was issued by the Commission as a working document for the Proposal 

for a Directive1. 

 

With regard to the material assessment of the proposal in relation to the subsidiarity 

principle, there are essentially two approaches – restrictive (limiting) or extensive 

(expanding)2. The restrictive method is limited only to arguments relating to subsidiarity, and 

is based on a functional, structural and textual interpretation of the subsidiarity check. The 

extensive interpretation includes consideration of the legal basis or proportionality, as these 

arguments cannot be strictly separated in practice. 

 

If we choose the restrictive approach to the concept of subsidiarity checks, it can be 

concluded that the proposed amendment complies with the subsidiarity principle. In this 

case, the Proposal for a Directive falls on ‘territory already taken’, i.e. within an area which 

the EU already regulates through its laws3. From this perspective, it is accordingly possible 

only to check the compliance of the proposed amendment with the principle of 

proportionality – although such a check would not form the subject of parliamentary 

scrutiny, as defined in Protocol (No 2) on the application of the principles of subsidiarity and 

                                                 
1 COMMISSION STAFF WORKING DOCUMENT IMPACT ASSESSMENT Accompanying the document 

Proposal for a Directive of the European Parliament and the Council amending Directive 96/71/EC concerning 

the posting of workers in the framework of the provision of services. SWD/2016/052 final - 2016/070(COD). 
2 For further details see, for example, Pohl, M. Parliamentary practice in the conduct of checks on compliance 

with the subsidiarity principle in the secondary law of the EU. AUCI. Prague: Karolinum, 2014, p. 145, and 

Kiiver P., The conduct of subsidiarity checks of EU legislative proposals by national parliaments: analysis, 

observations and practical recommendations. ERA Forum. March 2012, Volume 12, Issue 4, p. 542-547 or 

Grine J. National parliaments and the democratic legitimacy of the EU. Prague: Leges, 2015. 
3 Syllova, J. et al, The Lisbon Treaty. Prague: C.H.Beck, 2010, p. 34 et seq. 
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proportionality. 

 

In terms of the extensive approach, it is necessary to start from the fact that industrial 

relations, i.e. relations between employees and employers, including the eventual form and 

scope of collective agreements, are a specific category which must be subject primarily to 

regulation at national level as a whole, in view of different historical and social 

developments1. There are undoubtedly (sub)areas of industrial relations which, due to the 

needs of the internal market, may be better regulated at Union level – such areas may 

include, for example, guarantees of the statutory minimum remuneration for posted workers, 

as regulated by the current Posted Workers Directive. The question is, however, whether it is 

more appropriate to have a Union measure setting remuneration based on a universally 

binding collective wage (including areas other than construction) or even based on a 

collective agreement for a given workplace. Such a measure would replace the consensus of 

the social partners, who take account of their own respective needs (typically a fair 

remuneration for the work of the employee versus the profit of the employer). The collective 

bargaining should result in a situation where there are no losers, only winners (win-win 

situation). The proposed measure is capable of eliminating the collective bargaining aspect 

entirely in the case of undertakings posting their workers. The result, however, will not be 

higher remuneration for the posted employee, but loss of work due to the non-

competitiveness of the posting undertaking. The attempt to limit social dumping or 

competition through reductions in wage levels, however, is entirely legitimate, but it is surely 

relevant, in terms of the subsidiarity principle and the foregoing, to consider whether this 

objective should be approached rather through gradual convergence of standards of living 

and remuneration in all Member States, or whether it would be better to achieve the objective 

through the necessary measures at Union level.  

 

Although it may seem from the above that this concerns mainly the proportionality of the 

proposed measure, these two systems cannot, for practical reasons, be strictly separated. The 

proposed measure demonstrates a certain gradation of the effect of the current Directive, 

which speaks rather in favour of proportionality, but the Proposal for a Directive can be 

viewed as an expansion into the area of collective relations, where regulation has hitherto 

been left to the Member States, particularly with regard to the area of the binding nature of 

(non-universal) collective agreements in the area of sub-contractual relations. A 

consideration of the subsidiarity of the proposed measure (or the compliance of the proposed 

measure with this principle) is thus entirely appropriate in relation to this concept.  

 

In conclusion, it should be mentioned that the above considerations are not decisive for 

parliamentary checks on subsidiarity or the early warning mechanism. In view of the 

wording of Protocol (No 2) and the parliamentary rules of procedure, subsidiarity checks are 

a political process and the above arguments are of a supporting nature. Of course, a proper 

and sufficient justification may have relevance in a situation through its own force of 

persuasion, which is foreseen in Article 7(3) of Protocol (No 2), and thus in cases where the 

compliance of a proposal with the principle of subsidiarity is decided by the Council and the 

                                                 
1 In this context, it is possible to talk of a system of democratic (neo-)corporatism, where representatives of 

employers and employees take part in decisions of fundamental economic and social importance and enjoy a 

privileged status compared to other members of civil society. This is the case, for example, in Scandinavia (up 

to 80% of employees are organised in trade unions) and in Austria, and also to a certain extent in the Czech 

Republic. On the other hand, in the United Kingdom, for example, the social partners are not privileged entities 

and have essentially the same status as any other interest group. 
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European Parliament. Nevertheless, the issuing of a reasoned opinion within the meaning of 

Protocol (No 2) precedes political considerations and as such is a political decision which 

may, although it does not have to, be based on legal considerations.  

 

• Opinion of the Czech Government: 

 

The Czech Government does not support the proposal for revision of the Posted Workers 

Directive. In the opinion of the Czech Government, the proposed measure may have a 

negative impact on the competitiveness of Czech undertakings, particularly small and 

medium-sized ones, and may disrupt the convergence of the economies of new and old 

Member States. In the opinion of the Czech Government, the greatest problem now is the 

circumvention of existing rules, but the recently adopted Enforcement Directive will focus 

on this area. The Czech Government also finds the proposed revision to be contrary to the 

principle of better regulation as, in view of the recent adoption of the Enforcement Directive, 

it is impossible as yet to evaluate whether the measures contained therein are sufficiently 

effective to obviate the need for another revision of the Posted Workers Directive. 

 

Timetable envisaged for discussion in the EU bodies: 

 

The competent body for negotiating the proposal in the European Parliament is the 

Committee on Employment and Social Affairs, together with the Committee on the Internal 

Market and Consumer Protection and the Committee on Legal Affairs. The timetable for the 

negotiation is not yet known, and the negotiations are at the preparatory phase.  

 

• Conclusion: 

 

The Committee on European Affairs  

 

1. Rejects the proposal for a Directive of the European Parliament and of the Council 

amending Directive 96/71/EC of the European Parliament and of the Council of 16 

December 1996 concerning the posting of workers in the framework of the provision of 

services; 

 

2. Supports the Government’s framework position on this proposal; 

 

3. Is, however, aware of possible disadvantages and problems arising from this proposal for 

the Czech Republic, since the Czech Republic, as a relatively recent accession State, still has 

competitive advantages in the area of wage costs, and this Proposal for a Directive may 

therefore pose a threat to Czech firms whose major competitive advantage may lie in wage 

costs; 

 

4. Takes the view that the Proposal for a Directive is contrary to the subsidiarity principle 

within the meaning of Protocol (No 2) on the application of the principles of subsidiarity 

and proportionality, and adopts this reasoned opinion in accordance with this Protocol, and 

also takes the view that the Proposal for a Directive is contrary to the subsidiarity principle. 

In the opinion of the Committee on European Affairs, the Commission has failed to fulfil its 

information obligations and the obligation to duly justify the proposal in terms of its 

compliance with the subsidiarity principle. In the opinion of the Committee on European 

Affairs, it is also necessary to start from the fact that industrial relations, i.e. relations 
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between employees and employers, including the form and scope of collective agreements, 

are a specific category which should, as a whole, be subject primarily to regulation at 

national level, in view of the different historical and social developments. Although there are 

areas of industrial relations which, due to the needs of the internal market, may be better 

regulated at the Union level, the Proposal for a Directive replaces the national mechanism of 

collective bargaining, within the framework of which the social partners take account of their 

own needs. The collective bargaining should result in a situation where there are no losers, 

only winners (win-win situation). The Proposal for a Directive, however, entirely excludes 

this aspect of collective bargaining by extensively determining the conditions for the binding 

nature of collective agreements, as far as remuneration is concerned. The Committee on 

European Affairs believes that, from the perspective of the subsidiarity principle, the 

convergence of remuneration levels should be achieved by gradual convergence in living 

standards and remuneration in all Member States rather than through the proposed Directive.  

 

(signed) Josef Šenfeld  

Verifier 

 

(signed) Kristýna Zelienková  

Rapporteur 

 

(signed) Ondřej Benešík  

Chair 

 


