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Under Article 6 of the Protocol (No 2) on the application of the principles of subsidiarity and 

proportionality, national parliaments may, within eight weeks of the date of transmission of a 

draft legislative act, send the Presidents of the European Parliament, the Council and the 

Commission a reasoned opinion stating why they consider that the draft in question does not 

comply with the principle of subsidiarity. 

The Danish Parliament has sent the attached reasoned opinion on the aforementioned proposal 

for a directive. 

Under Parliament’s Rules of Procedure the Committee on Legal Affairs is responsible for 

matters relating to compliance with the subsidiarity principle. 
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ANNEX 

First Vice-President Timmermans 

European Commission, B-1049 Brussels, Belgium 

 

Reasoned opinion on the proposal for revision of the Posting of Workers Directive 

 

The Danish Parliament has considered the proposal for amending Directive 96/71 / EC on the 

posting of workers in the framework of the provision of services, COM (2016)128. 

 

A majority in the Danish Parliament (the political parties of Socialdemokraterne, Dansk 

Folkeparti, Enhedslisten, Alternativet og Socialistisk Folkeparti) believes that the proposal 

raises subsidiarity issues. 

 

The majority welcomes the Commission’s proposal to revise the Posting of Workers Directive 

for the purpose of ensuring equal pay for equal work. The majority supports the positive 

changes to the Directive that will strengthen the fight against social dumping. 

 

But many of that majority think that the proposal could raise subsidiarity issues on the two 

following points. Firstly, the explicit passage in the current Directive on salaries being 

defined in accordance with national practices (Article 3.1, the last sentence) has been deleted 

in the Commission’s proposal for revision. 

 

The same applies for Article 3.9 in the current Directive, which states that a Member State 

may establish provisions to ensure that posted temporary workers will have the same terms as 

national temporary workers. The consequence of the Commission’s proposal to delete this 

provision in favour of a provision that posted temporary workers must enjoy the same 

conditions as national temporary workers (in accordance with the Directive of temporary 

workers 2008/104/ EC) is a question of national competence in this area. 

 

Defining pay and conditions for temporary workers falls to Member States. Just as it is in the 

current Directive, this ought to be stated explicitly in the revised version of the Directive. It is 

not enough for that to be clear from the preamble to the proposal. 

 

1 June 2016 

 

Reference: 16-000321-2 

 

Contact 

Lotte Rickers Olesen 

EU Consultant 

 

A minority in the Danish Parliament (the parties of Venstre, Liberal Alliance, Radikale 

Venstre og Konsrvativt Folkeparti) recognises that the EU has the competence to establish a 

framework for terms to be applied to the posted workers, see the existing Posting Directive. If 

the Commission wants to introduce a principle of equal treatment for posted workers, this will 

require a formal amendment to the existing Directive. 

 

EU has no jurisdiction to regulate salaries. Thus what matters is not whether or not the 
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provision is contrary to the principle of subsidiarity, but whether the EU has the power to 

regulate on the issue. The minority has no reason to submit a reasoned opinion on subsidiarity 

in accordance with the protocol, but believes instead that there are reasons to submit a 

political statement questioning the power to regulate, and that an explicit reference to this 

effect should be included as it is in the current Directive. 

 

The Commission proposes that Article 3.9 in the current Posting of Workers Directive be 

deleted. The provision means that Member States possess the competence to lay down rules 

for posted temporary workers which go beyond the minimum rules stemming from the 

Directive. Instead, the Commission proposes that a general principle of equal treatment for 

posted temporary workers be introduced. The legal consequences of deleting Article 3.9 are 

unclear. It is important for the minority that the competence of Member States to set 

conditions for posted temporary workers not be restricted by the proposal. That would ensure 

maximum flexibility, and maintaining national competence over regulating temporary 

conditions must be something that the government works to clarify in the negotiations. 

 

The Danish Parliament has not considered the other elements of the proposal in this reasoned 

opinion. 

 

Yours sincerely, 

 

Ms Mette GJERSKOV 

Chair of the European Affairs Committee 

 


