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Under Article 6 of the Protocol (No 2) on the application of the principles of subsidiarity and 

proportionality, national parliaments may, within eight weeks of the date of transmission of a 

draft legislative act, send the Presidents of the European Parliament, the Council and the 

Commission a reasoned opinion stating why they consider that the draft in question does not 

comply with the principle of subsidiarity. 

The Estonian Parliament has sent the attached reasoned opinion on the aforementioned 

proposal for a directive. 

Under Parliament’s Rules of Procedure the Committee on Legal Affairs is responsible for 

compliance with the subsidiarity principle. 
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ANNEX 

Decision of the Estonian Parliament 

Reasoned opinion for the presidents of the European Parliament, the European Commission, 

and the Council of the European Union on the proposal for a directive of the European 

Parliament and of the Council amending Directive 96/71/EC of the European Parliament and 

of the Council of 16 December 1996 concerning the posting of workers in the framework of 

the provision of services and its non-compliance with the subsidiarity principle 

Having regard to section 1526, paragraph 1, of the Estonian Parliament Standing Orders Act 

and to the second sentence of Article 5(3), second subparagraph, of the Treaty on European 

Union and the first sentence of Article 6, first paragraph, of the Protocol on the application of 

the principles of subsidiarity and proportionality annexed to the Treaty on the Functioning of 

the European Union, the Estonian Parliament hereby decides: 

1. To deliver a reasoned opinion to the presidents of the European Parliament, the 

European Commission, and the Council of the European Union on the proposal for a 

directive of the European Parliament and of the Council amending Directive 96/71/EC 

of the European Parliament and of the Council of 16 December 1996 concerning the 

posting of workers in the framework of the provision of services and its non-

compliance with the subsidiarity principle on the following grounds: 

1.1 Through its proposal for a directive the European Commission is seeking to 

supplement the framework established in 1996 and create a better balance between the 

objectives of promoting and facilitating the cross-border provision of services, 

protecting posted workers, and enabling foreign and locally based companies alike to 

compete on a level playing field. 

In areas which do not fall within its exclusive competence, the European Union may 

act only if and in so far as the objectives of the proposed action cannot be sufficiently 

achieved by the Member States, either at central level or at regional and local level, 

but can rather, by reason of the scale or effects of the proposed action, be better 

achieved at Union level. We take the view that the amendments which the 

Commission intends to make to the directive, in order to reduce unfair practices 

connected with the posting of workers and ensure that the same work done in the same 

place is remunerated on the same terms, undermine business competitiveness as 

regards providing services in other Union Member States and restrict the free 

movement of services. The Estonian Parliament does not consider the scale and effects 

involved to be such that the proposed measures can better be accomplished at Union 

level. 

1.2 The freedom to provide services in all EU Member States is one of the pillars of the 

Union internal market. The Union internal market is a single market on which goods, 

services, capital, and persons are enabled to move freely. Free movement of services 

implies that companies can provide services in another Member State without being 

based there. To that end they should be allowed to send their workers to work in other 

Member States. Companies, in other words, have the possibility of sending workers, 

for the purpose of providing services, on a temporary posting to another Member 

State. The directive as it currently stands lays down core working conditions to be 
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regulated in the host Member State, and these have to be applied by foreign service 

providers. The matters that they cover include maximum working time and minimum 

rest periods; minimum pay rates, including overtime rates; the minimum duration of 

paid leave; the conditions for hiring workers out; health, safety, and hygiene at work; 

protective measures, as regards working conditions, for pregnant women, women who 

have recently given birth, children, and young people; gender equality; and other 

provisions to prevent discrimination. The directive now in force already affords 

sufficient protection to posted workers, and this is guaranteed even more effectively 

under the provisions of the new Enforcement Directive (Directive 2014/67/EU). 

It is open to question whether the principle of equal pay for equal work in the same 

place is compatible with single market principles, as different pay rates are a 

legitimate element of competition among service providers, for which wage 

differences are a proper way to ensure competition. Given the wide pay gaps among 

Member States, it is in many cases highly unlikely that posted workers could be 

guaranteed the pay conditions applying in the host Member State. That fact could in 

turn pose an obstacle to posting. 

1.3 The directive on the posting of workers (Directive 96/71/EC) and the related 

Enforcement Directive (Directive 2014/67/EU) form a whole in which each part 

complements and reinforces the other. In the explanatory memorandum to its proposal 

the European Commission says that the Enforcement Directive should begin to show 

its full effects in mid-2016, as the Member States have to transpose it by 

18 June 2016. It is difficult to understand why a revising proposal should have been 

submitted before the deadline for transposition of the Enforcement Directive and 

before the impact of that directive has been thoroughly assessed. The immediate 

priority should be to apply existing rules effectively and assess the impact of the 

Enforcement Directive in detail. For as long as there is no proper impact assessment of 

the directive, no new obligations should be imposed. That would not accord with the 

EU principle of better law-making. 

2. This decision shall enter into force upon signature. 

Eiki Nestor 

Speaker of the Estonian Parliament 

Tallinn, 10 May 2016 

  


