
 

NP\1096644EN.doc  PE584.059v01-00 

EN United in diversity EN 

European Parliament 
2014-2019  

 

Committee on Legal Affairs 
 

7.6.2016 

NATIONAL PARLIAMENT 
REASONED OPINION 

ON SUBSIDIARITY 

Subject: Reasoned opinion of the Hungarian Parliament on the proposal for a directive of 

the European Parliament and of the Council amending Directive 96/71/EC of the 

European Parliament and of the Council of 16 December 1996 concerning the 

posting of workers in the framework of the provision of services 
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Under Article 6 of the Protocol (No 2) on the application of the principles of subsidiarity and 

proportionality, national parliaments may, within eight weeks of the date of transmission of a 

draft legislative act, send the Presidents of the European Parliament, the Council and the 

Commission a reasoned opinion stating why they consider that the draft in question does not 

comply with the principle of subsidiarity. 

The Hungarian Parliament has sent the attached reasoned opinion on the aforementioned 

proposal for a directive. 

Under Parliament’s Rules of Procedure the Committee on Legal Affairs is responsible for 

compliance with the subsidiarity principle. 
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ANNEX 

Subject: Reasoned opinion of the Hungarian Parliament 

Dear Mr President, 

On behalf of the Speaker of the Hungarian Parliament, I would inform you that, pursuant to 

Article 6 of the Protocol (No 2) on the application of the principles of subsidiarity and 

proportionality annexed to the European Union Treaties (hereafter referred to as Protocol No 

2), Law XXXVI of 2012 on the Hungarian Parliament and Decision 10/2014 (II.24.) OGY 

concerning certain provisions of the Rules of Procedure, the Hungarian Parliament has 

performed the examination of compliance with the principle of subsidiarity in the case of the 

proposal (hereafter referred to as ‘the Proposal’) for a directive of the European Parliament 

and of the Council amending Directive 96/71/EC of the European Parliament and of the 

Council of 16 December 1996 concerning the posting of workers in the framework of the 

provision of services (hereafter referred to as Directive 96/71/EC) [COM(2016)128, 

2016/0070(COD)]. 

The decision adopted by the Hungarian Parliament on 10 May 2016 established that the 

Proposal infringed the principle of subsidiarity, and I am therefore hereby forwarding to the 

President a reasoned opinion pursuant to Article 6 of the Protocol. 

 

The reasoned opinion of the Hungarian Parliament – based on the report, No B/10290, 

submitted by its European Affairs Committee – may be summarised as follows: 

 

- Contrary to Article 5 of Protocol No 2, the stated justification for the Proposal contains 

absolutely no reference to compliance with the principle of subsidiarity, nor does the impact 

assessment consider the real impact of the introduction of the concept of remuneration. 

 

- The Proposal fails to comply with the principles of necessity and proportionality in that, in 

comparison with Directive 96/71/EC, it would bring about an extensive intervention in 

freedom to provide services and would distort the established competitive conditions 

artificially and to an extent that cannot be justified by the aim of equalising wages. 

 

- The Proposal does not generate added value by introducing the concept of remuneration 

instead of the minimum wage level guaranteed by Directive 96/71/EC, as the concept of 

remuneration is less unequivocal and is vague. The introduction of a concept which would not 

be unambiguous to all interested parties is contrary to the principles of legal certainty and 

subsidiarity. 

 

- Contrary to Article 2 of Protocol No 2, the submission of the Proposal was not preceded by 

wide consultation, and the European Commission did not take into account the regional and 

local dimensions of the action envisaged. 

 

- As regards the social-policy aspects of the Proposal, the introduction of the concept of 

remuneration seeks to artificially eliminate differences in wage levels between Member States 

– which arise from disparities of economic development and do not limit competition –, and 

this is contrary to the powers vested in the Union in the field of social policy, which limit it to 

a supporting and supplementary role. 
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Please find attached Report No B/10290, which was the basis for the reasoned opinion of the 

Hungarian Parliament. 



 

PE584.059v01-00 4/11 NP\1096644EN.doc 

EN 

 

Budapest, 10 May 2016 

 

From Dr János Latorcai  

 

To Mr László Kövér, 

Speaker of the Hungarian Parliament 

 

Dear Mr Speaker, 

 

On 18 April 2016, pursuant to Article 142(2) of Decision 10/2014 (II.24.) OGY concerning 

certain provisions of the Rules of Procedure, the European Affairs Committee of the 

Hungarian Parliament submitted Report No B/10290 on the existence of the conditions for the 

adoption of a reasoned opinion concerning the proposal (hereafter referred to as the proposal 

for a directive) for a directive of the European Parliament and of the Council amending 

Directive 96/71/EC of the European Parliament and of the Council of 16 December 1996 

concerning the posting of workers in the framework of the provision of services. 

 

The title and second point of the report contain a clerical error. 

 

I would ask the President to arrange for the attached correct version of the report to be 

published on the website instead of Report No B/10290. 

 

Budapest, 2 May 2016. 

 

Dr Richárd Hörcsik  

Chair of the committee 

 

Autonomous initiative of the committee 

 

Report 

 

on the existence of the conditions for the adoption of a reasoned opinion concerning the 

proposal for a directive of the European Parliament and of the Council amending Directive 

96/71/EC of the European Parliament and of the Council of 16 December 1996 concerning 

the posting of workers in the framework of the provision of services 

 

Rapporteur: Dr Richárd Hörcsik  

Chair 

 

Budapest, 2 May 2016 

 

1. Legal background to the examination in the light of the principle of subsidiarity 

 

The principle of subsidiarity requires all decisions to be taken at the lowest possible level. 

 

Article 51 of the Treaty on European Union (hereafter referred to as the TEU), stipulates that 

                                                 
1 The annex contains information concerning the Union’s legislative background to the application of the 



 

NP\1096644EN.doc 5/11 PE584.059v01-00 

 EN 

planned European Union action accords with the principle of subsidiarity if it cannot be 

carried out at Member State level or if the objective can be achieved better, more effectively, 

at Union level and if a Union measure possesses added value. 

 

Protocol No 2 to the Lisbon Treaty1 stipulates that a national parliament of an EU Member 

State may examine draft legislative acts of the European Union for compliance with the 

principle of subsidiarity by means of a procedure laid down by law. If the parliamentary 

chamber concerned finds the principle to be infringed, it may, within eight weeks from the 

date of transmission of the draft legislative act, send a reasoned opinion to the body 

submitting the draft – the European Commission – or the EU’s legislators. If a number of 

reasoned opinions are sent which is stipulated in Protocol No 2, the originator of the draft act 

must reconsider it and may ultimately also withdraw it. The purpose of the procedure is to 

enable national parliaments, where necessary, to prevent the Institutions of the Union from 

exceeding their powers. 

 

The European Affairs Committee of the Hungarian Parliament may examine an EU draft 

legislative act in the light of the principle of subsidiarity pursuant to Article 71(1)-(2) of Law 

XXXVI of 2012 on the Hungarian Parliament and Article 142(1)-(2) of Decision 10/2014 

(II.24.) OGY concerning certain provisions of the Rules of Procedure (hereafter referred to as 

HHSZ). 

 

If the European Affairs Committee establishes that a draft legislative act infringes the 

principle of subsidiarity, it submits a report on the existence of the conditions for the adoption 

of a reasoned opinion, together with a proposal for a decision adopting that report. Pursuant to 

Article 142(3) HHSZ, the Hungarian Parliament decides on the adoption of the report and the 

proposed decision. The eight-week time limit for presentation of a reasoned opinion is 

absolute, and it is therefore appropriate for Parliament to observe it. 

 

2. Subject of the examination in the light of the principle of subsidiarity: the proposal from 

the European Commission  

 

On 8 March 2016, the European Commission submitted a proposal (hereafter referred to as 

‘the Proposal’) for a directive of the European Parliament and of the Council amending 

Directive 96/71/EC of the European Parliament and of the Council of 16 December 1996 

concerning the posting of workers in the framework of the provision of services (hereafter 

referred to as the Directive) [COM(2016)128, 2016/0070(COD)]. 

 

The legal basis for the Proposal – which is that same as that of the Directive which it seeks to 

amend – is Articles 53(1) and 62 of the Treaty on the Functioning of the European Union 

(hereafter referred to as the TFEU) (provisions concerning the provision of services). Article 

53(1) TFEU stipulates that the European Parliament and the Council, acting in accordance 

with the ordinary legislative procedure, shall issue directives ‘in order to make it easier for 

persons to take up and pursue activities as self-employed persons’. 

 

                                                                                                                                                         
principle of subsidiarity and the possible consequences of the procedure. 
1 Protocol No 2 on the Application of the Subsidiarity and Proportionality Principles, annexed to the Treaty on 

European Union, the Treaty on the Functioning of the European Union and the Treaty Establishing the European 

Atomic Energy Community. 
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The Proposal includes various substantive provisions: 

- its main purpose is to promote the principle that the same work at the same place should be 

remunerated in the same manner in the case of posted workers. To this end, the rules on 

remuneration applicable to local workers, stemming from the law or universally applicable 

collective agreements, are also applicable to posted workers; the concept of ‘minimum rates 

of pay’ which has applied hitherto is replaced by the concept of ‘remuneration’; (new 

paragraph 1 of Article 3) 

- if a posting is relatively long – exceeding 24 months – the labour law of the host Member 

State is to apply to a posted worker; (new Article 2a) 

- Member States will be required to publish on the single official national website referred to 

in Article 5 of Directive 2014/67/EU1 the constituent elements of remuneration; (new 

paragraph 1 of Article 3) 

- Article 3(8) stipulates that universally applicable collective agreements are applicable to 

posted workers in all sectors of the economy. (new paragraph 1a of Article 3). 

 

The Proposal’s degree of compliance with the principle of subsidiarity can be assessed only 

by comparing it with the provisions of the Directive currently in force. 

 

3. Background: European Union law currently in force concerning posted workers 

 

3.1. The Directive 

- Its purpose is to coordinate the legislative provisions of the Member States, laying down 

binding provisions affording minimum protection which must be applied to posted workers. 

- It applies to undertakings with an establishment in a Member State which, in order to 

provide services transnationally, post workers to another Member State. 

- The concept of the ‘posted worker’ refers to cases in which an undertaking provides a 

service in another Member State by temporarily posting its own workers to provide the 

services there. The posting may also be carried out by posting workers within a group or 

through a temporary employment agency. 

- Article 3(1), second indent, (c) stipulates that posted workers must be guaranteed a 

minimum rate of pay laid down by the host state, either by law or by collective agreement. 

The host state’s regulations also apply, for example, to a posted worker’s maximum work 

periods and minimum rest periods. 

- Article 3(3)–(5) makes it possible for Member States, in certain circumstances (e.g. where 

the length of the posting does not exceed one month), after consulting employers and labour, 

to allow exemptions from the rules on minimum pay. 

- All in all, minimum rules are laid down concerning the legal status and employment 

relationships of posted workers, and Member States are allowed appropriate flexibility to 

apply terms and conditions which are more favourable to workers (Article 3(7)). 

- An appropriate balance is therefore struck with regard to freedom to provide services, 

protecting workers’ rights and maintaining fair competition. 

 

                                                 
1 Directive 2014/67/EU of the European Parliament and of the Council of 15 May 2014 on the enforcement of 

Directive 96/71/EC concerning the posting of workers in the framework of the provision of services and 

amending Regulation (EU) No 1024/2012 on administrative cooperation through the Internal Market 

Information System (‘the IMI Regulation’). Text with EEA relevance. OJ L 159, 28.5.2014, pp. 11-31 (hereafter 

referred to as the implementing directive). 
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3.2. The implementing directive 

- It serves to prevent abuses in the application of the Directive, to regulate the liability of 

subcontractors and to tackle ‘letterbox companies’. 

- It facilitates cooperation and exchanges of information between Member-State authorities 

dealing with the posting of workers, and provides for increased supervision by Member 

States. 

- The deadline for transposition falls on 18 June 2016; the Directive has yet to be transposed 

into Hungarian law. 

 

4. The examination of the Proposal in the light of the principle of subsidiarity by the 

European Affairs Committee 

 

At its meeting of 30 March 2016, the European Affairs Committee received from a 

representative of the Ministry for the National Economy information about the purpose and 

main elements of the Proposal. The European Affairs Committee observed that an 

examination of the Proposal in the light of the principle of subsidiarity was legally possible, 

as the eight-week time limit for sending a reasoned opinion would expire on 10 May 2016. 

 

At its meeting of 12 April 2016, the European Affairs Committee performed its examination 

of the Proposal in the light of the application of the principle of subsidiarity and expressed the 

following concerns: 

 

- The justification for the Proposal: contrary to Article 5 of Protocol No 2, which stipulates 

that justifications must be stated, the Proposal contains absolutely no reference to compliance 

with the principle of subsidiarity: in this regard, it does not contain detailed arguments, while 

the explanatory statement merely mentions the bald fact that the Directive requires 

amendment. 

 

- Explanation of the likely impact of the Proposal: the impact assessment1 and the Proposal – 

contrary to Article 5 of Protocol No 2 – do not make any mention of the real impact of the 

introduction of the concept of remuneration, either on Member States or on undertakings 

providing services. 

 

- The necessity and proportionality of the Proposal: the Directive strikes an appropriate 

balance between freedom to provide services and the protection of posted workers’ rights. 

The Directive lays down minimum rules from which it is possible to deviate for the benefit of 

workers, so that the rules in force make it possible for posted workers to receive more than the 

minimum rate of pay. As far as these provisions are concerned, the Directive clearly accords 

with the principle of subsidiarity. On the other hand, the Proposal limits a differentiated 

approach based on differences in the legal status of posted and local workers. In comparison 

with the Directive, the Proposal would bring about an extensive intervention in freedom to 

provide services and would distort the established competitive conditions artificially and to an 

extent that cannot be justified by the aim of equalising wages. The latter aim can in any case 

also be attained by means of the gradual attainment of economic development and real 

convergence, not by means of legislation. 

 

- The added value of the Proposal: the concept of ‘remuneration’ which, it is proposed, should 

                                                 
1 SWD (2016) 52, Commission Working Document on services. 
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replace the concept of ‘minimum wage level’. In principle, the concept of the minimum wage 

level which was introduced by the Directive is precisely defined at national or sectoral level. 

The Court of Justice of the EU has considered detailed aspects of the minimum wage level in 

interpreting the Directive. The Court of Justice states, for example, that Article 3(1) and (7) of 

the Directive does not preclude a calculation of the minimum wage for hourly work and/or for 

piecework which is based on the categorisation of employees into pay groups, as provided for 

by the relevant collective agreements of the host Member State, provided that that calculation 

and categorisation are carried out in accordance with rules that are binding and transparent1. 

In the same judgment, the Court of Justice also held that compensation for daily travelling 

time, which is paid to workers on condition that their daily journey to and from their place of 

work is of more than one hour’s duration, must be regarded as part of the minimum wage of 

posted workers, provided that that condition is fulfilled, a matter which it is for the national 

court to verify. The judgment in Case C-522/122 makes it clear, inter alia, that the definition 

of the constituent elements of the minimum wage must not have the effect of impeding the 

free movement of services between Member States. These examples also show that the 

application of an apparently unambiguous concept – the minimum wage – can give rise to 

many issues of interpretation. 

 

From the point of view of assessment of the Proposal’s compliance with the principle of 

subsidiarity, one decisive element is that the concept of remuneration is less unambiguous 

than that of the minimum wage and is vague, and the practical application of ‘all the elements 

of remuneration rendered mandatory’ would also give rise to many legal proceedings and 

could even pave the way for many abuses. The introduction of a concept which would not be 

unambiguous to all interested parties is contrary to the principles of legal certainty and 

subsidiarity. Up-to-date record keeping on the concept of remuneration in all jobs – at 

national, regional or local level – would constitute an unjustified administrative burden on 

Member States, while, from the point of view of undertakings, it could give rise to legal 

uncertainty and artificial market restrictions. In addition to the above, the concept of 

remuneration would artificially intervene in the market and, by means of subsequent 

amendments to legislation, render impossible a fair competitive advantage enjoyed by 

undertakings in Central and Eastern European Member States by virtue of the lower wage 

levels there. 

 

- Wide consultation before submission of the Proposal: contrary to the obligation of prior 

consultation laid down in Article 2 of Protocol No 2, the European Commission did not 

conduct a wide consultation and did not in any way take into account the regional and local 

dimensions of the action envisaged. Moreover, the Commission was not receptive to the joint 

letter of August 2015 from nine Member States (Bulgaria, the Czech Republic, Estonia, 

Hungary, Lithuania, Latvia, Poland, Slovakia and Romania), in which the Member States 

expressed the view that it was necessary to reconsider the Directive after the expiry of the 

time limit for transposition of the Implementing Directive and after careful assessment of the 

impact of the Directive. The Member States also expressed concern that the principle of equal 

pay for equal work performed in the same place might be incompatible with the single 

market, as wage differences between Member States are a legitimate element in the 

competitive advantages enjoyed by service providers. 

                                                 
1 Judgment of 12 February 2015 in Case C-396/13, Sähköalojen ammattiliitto ry and Elektrobudowa Spólka 

Akcyjna. 
2 Paragraph 37 of the judgment of 7 November 2013 in Case C-522/12, Tevfik Isbir v DB Services GmbH. 
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- The social-policy dimension of the Proposal: Recital 12 to the Proposal – in accordance with 

Article 153 TFEU – states that ‘It is within Member States’ competence to set rules on 

remuneration in accordance with their law and practice.’ At the same time, by making the 

payment of remuneration compulsory, the Proposal interferes with Member States’ power to 

decide remuneration (to be paid by undertakings posting workers). That is, the Proposal seeks 

to artificially eliminate differences in wage levels between Member States – which arise from 

disparities of economic development – and this is contrary to the powers vested in the Union 

in the field of social policy, which limit it to a supporting and supplementary role 

 

5. The view of the European Affairs Committee concerning the application of the principle of 

subsidiarity 

 

The Proposal 

 

- Contrary to Article 5 of Protocol No 2, the stated justification for the Proposal contains 

absolutely no reference to compliance with the principle of subsidiarity, nor does the impact 

assessment consider the real impact of the introduction of the concept of remuneration; 

 

- the Proposal fails to comply with the principles of necessity and proportionality in that, in 

comparison with Directive 96/71/EC, it would bring about an extensive intervention in 

freedom to provide services and would distort the established competitive conditions 

artificially and to an extent that cannot be justified by the aim of equalising wages; 

 

- the Proposal does not generate added value by introducing the concept of remuneration 

instead of the minimum wage level, as the concept of remuneration is less unequivocal and is 

vague. The introduction of such a concept, which would not be unambiguous to all interested 

parties, is contrary to the principles of legal certainty and subsidiarity; 

 

- contrary to Article 2 of Protocol No 2, the submission of the Proposal was not preceded by 

wide consultation, and the European Commission did not take into account the regional and 

local dimensions of the action envisaged; 

 

- as regards the social-policy aspects of the Proposal, the introduction of the concept of 

remuneration seeks to artificially eliminate differences in wage levels between Member States 

– which arise from disparities of economic development and do not limit competition –, and 

this is contrary to the powers vested in the Union in the field of social policy, which limit it to 

a supporting and supplementary role. 

 

On the basis of the above, the European Affairs Committee considers that the proposal for a 

directive of the European Parliament and of the Council amending Directive 96/71/EC of the 

European Parliament and of the Council of 16 December 1996 concerning the posting of 

workers in the framework of the provision of services [COM(2016)128; 2016/0070(COD)] 

infringes the principle of subsidiarity. 
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Annex: Procedure for the examination of proposals in the light of the principle of subsidiarity 

and its possible consequences  

 

Subsidiarity is defined as follows in Article 5 TEU:    

 ‘(3) Under the principle of subsidiarity, in areas which do not fall within its exclusive 

competence, the Union shall act only if and in so far as the objectives of the proposed action 

cannot be sufficiently achieved by the Member States, either at central level or at regional and 

local level, but can rather, by reason of the scale or effects of the proposed action, be better 

achieved at Union level.   

 

The institutions of the Union shall apply the principle of subsidiarity as laid down in the 

Protocol on the application of the principles of subsidiarity and proportionality. National 

Parliaments ensure compliance with the principle of subsidiarity in accordance with the 

procedure set out in that Protocol. 

 

(4) Under the principle of proportionality, the content and form of Union action shall not 

exceed what is necessary to achieve the objectives of the Treaties. The institutions of the 

Union shall apply the principle of proportionality as laid down in the Protocol on the 

application of the principles of subsidiarity and proportionality.’ 

 

Examinations of proposals in the light of the principle of subsidiarity are regulated as follows 

by Article 6 of Protocol No 2: 

 

‘Any national Parliament or any chamber of a national Parliament may, within eight weeks 

from the date of transmission of a draft legislative act, in the official languages of the Union, 

send to the Presidents of the European Parliament, the Council and the Commission a 

reasoned opinion stating why it considers that the draft in question does not comply with the 

principle of subsidiarity. (...)’ 

 

The consequence of a reasoned opinion depends on how many Member-State parliaments 

decide within the eight-week time limit that the principle of subsidiarity is infringed by the 

same European Union proposal. 

 

In this procedure, the parliament of each of the 28 Member States has 2 votes (the total 

number of votes therefore being 56). Reasoned opinions will have a substantive impact on the 

Union’s decision-making particularly in cases when – depending on the EU legislative 

procedure in question – one quarter, one third or a majority of the parliaments of the Member 

States decide that the principle of subsidiarity is infringed. 

 

In the event of a ‘yellow card’ procedure under Article 7 of Protocol No 2, if one third of the 

parliaments of the Member States (19 votes) decide that the proposal infringes the principle of 

subsidiarity, the draft must be reviewed. After such review, the proposer may decide to 

maintain, amend or withdraw the proposal. Since the Lisbon Treaty entered into force, the 

yellow card procedure has been applied twice. In the first case, the proposal was withdrawn, 

while in the second1 the European Commission maintained the proposal unaltered. 

                                                 
1 With regard to the draft regulation establishing the European public prosecutor’s office (EPPO), the Hungarian 
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Decision ..../2016 (....) OGY of the Hungarian Parliament  

 

on the adoption of the report on the existence of the conditions for the adoption of a reasoned 

opinion concerning the proposal for a directive of the European Parliament and of the Council 

amending Directive 96/71/EC of the European Parliament and of the Council of 16 December 

1996 concerning the posting of workers in the framework of the provision of services 

 

1. The Hungarian Parliament adopts the report of the European Affairs Committee on the 

existence of the conditions for the adoption of a reasoned opinion concerning the proposal for 

a directive of the European Parliament and of the Council amending Directive 96/71/EC of 

the European Parliament and of the Council of 16 December 1996 concerning the posting of 

workers in the framework of the provision of services [COM(2016)128; 2016/0070(COD)] 

(hereafter referred to as ‘the report’) and on the basis thereof considers that the proposal for a 

directive infringes the principle of subsidiarity. 

 

2. Parliament instructs its Speaker to forward the reasoned opinion contained in the report to 

the Presidents of the European Parliament, the Council and the European Commission 

without delay and at the same time to inform the government of it. 

 

Dr János Latorcai 

Deputy Speaker of the Hungarian Parliament 

 

László Földi 

Registrar of the Hungarian Parliament 

 

István Ikotity  

Registrar of the Hungarian Parliament 

 

                                                                                                                                                         
Parliament established in its Decision 87/2013 (X.22.) OGY that the principle of subsidiarity was infringed. 


