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Under Article 6 of the Protocol (No 2) on the application of the principles of subsidiarity and 

proportionality, any national parliament may, within eight weeks from the date of 

transmission of a draft legislative act, send the Presidents of the European Parliament, the 

Council and the Commission a reasoned opinion stating why it considers that the draft in 

question does not comply with the principle of subsidiarity.   

Please find attached, for information, a reasoned opinion by the Saeima of the Republic of 

Latvia on the above-mentioned proposal. 

Under Parliament’s Rules of Procedure, the Committee on Legal Affairs is responsible for 

compliance with the subsidiarity principle.   
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ANNEX 

Opinion of 5 May 2016 by the European Affairs Committee of the Saeima  

 

 

on the proposal for a Directive of the European Parliament and of the Council amending 

Directive 96/71/EC of the European Parliament and of the Council of 16 December 1996 

concerning the posting of workers in the framework of the provision of services 

(COM(2016)0128) 

 

Pursuant to Rule 185(1)(1) of the Saeima’s Rules of Procedure, which lays down that the 

Saeima shall realise its participation in European Union affairs through the intermediary of 

the European Affairs Committee unless the Saeima has decided otherwise, at the meeting 

of the European Affairs Committee on 5 May 2016 it was decided to send to the European 

Commission (hereafter referred to as ‘the Commission’) a reasoned opinion concerning 

respect for the subsidiarity principle in the proposal of 8 March 2016 for a Directive of the 

European Parliament and of the Council amending Directive 96/71/EC of the European 

Parliament and of the Council of 16 December 1996 concerning the posting of workers in 

the framework of the provision of services (hereafter referred to as ‘the proposal for a 

directive’).  

 

In assessing compliance with the subsidiarity principle in accordance with Protocol No 2 

on the application of the principles of subsidiarity and proportionality annexed to the 

Treaty on European Union and the Treaty on the Functioning of the European Union, the 

European Affairs Committee observed a number of shortcomings in the drafting of the 

proposal for a directive, and it does not consider that the proposal complies with the 

principle of subsidiarity. 

 

1. Article 2 of Protocol No 2 on the application of the principles of subsidiarity and 

proportionality annexed to the Treaty on the Functioning of the European Union stipulates 

that ‘before proposing legislative acts, the Commission shall consult widely’. The 

consultations conducted in this case were not wide, and moreover, their results were not 

appropriately taken into account. The European Affairs Committee of the Saeima does not 

consider that adequate and high-quality consultations were held with EU Member States or 

the social partners, who are particularly affected by this attitude towards social dialogue on 

the part of the Commission. The Commission’s Explanatory Memorandum states that 

various opinions have been gathered, but consultations with the Member States were 

effectively confined to two group letters from Member States, in which one group of 

Member States asked the Commission to submit a proposal for amending 

Directive 96/71/EC1, while the other group called on it to assess carefully the effects of the 

introduction of Directive 2014/67/EU2 and not to submit any ill-considered and hasty 

proposals. Despite this, the Commission submitted the proposal for a directive, which takes 

account of the position of only a few States while ignoring a significant number of States 

                                                 
1 Directive 96/71/EC of the European Parliament and of the Council of 16 December 1996 concerning the 

posting of workers in the framework of the provision of services. 
2 Directive 2014/67/EU of the European Parliament and of the Council of 15 May 2014 on the enforcement of 

Directive 96/71/EC concerning the posting of workers in the framework of the provision of services and 

amending Regulation (EU) No 1024/2012 on administrative cooperation through the Internal Market 

Information System (‘the IMI Regulation’). 
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which were of the opposite opinion, which in the view of the European Affairs Committee 

of the Saeima will weaken the unity among European Union Member States in the further 

discussions. The social partners’ reaction to the proposal for a directive published has not 

been unequivocal, either. The European Affairs Committee of the Saeima considers that, in 

order for such a fundamental change to be made to the approach to the extent of the rights 

of posted workers, it was necessary to hold in-depth consultations with the social partners 

in order to achieve a consensus between the two sides. 

 

The basis for respect for the subsidiarity principle stated in the proposal is inadequate. 

Article 5 of the Protocol on the application of the principles of subsidiarity and 

proportionality stipulates that ‘any draft legislative act should contain a detailed statement 

making it possible to appraise compliance with the principles of subsidiarity and 

proportionality’. The assessment of respect for the principle of subsidiarity concerns 

whether the proposal clearly shows that the Commission’s action is necessary and 

possesses added value, and whether these facts are adequately substantiated. The 

explanatory memorandum accompanying the proposal for a directive contains only one 

sentence concerning subsidiarity. That is not enough to make it possible to assess the 

proposal’s compliance with that principle. 

 

Moreover, the proposal introduces changes which are assessed in conflicting ways in the 

Member States. So far, these issues have been regulated at Member-State level. The 

Commission should therefore have adduced a substantive justification, and not confined 

itself merely to referring to the previous legislative act and stating that the Directive was to 

be modified by adopting a directive. Since the adoption of Directive 96/71/EC of the 

European Parliament and of the Council on 16 December 1996, the European Union has 

changed significantly or been enlarged, and therefore this justification should have been 

rather different in the new circumstances. 

 

2. The European Affairs Committee of the Saeima supports efforts to prevent abuses of the 

posting of workers and considers that considerable improvements will be brought about in 

the situation both by Directive 2014/67/EU and by means of the recently established 

European platform to enhance cooperation to combat undeclared work. The Saeima is 

currently considering amendments to the Labour Law to transpose the requirements of 

Directive 2014/67/EU, whose purpose is to resolve practical problems with regard to the 

posting of workers. As the EU Member States are required to bring into force the legislative 

and administrative measures necessary to transpose the requirements of 

Directive 2014/67/EU by 18 June 2016, the European Affairs Committee of the Saeima  

considers that, before making further substantial amendments to legislation on the posting of 

workers, it is necessary to await and assess the impact of the introduction of 

Directive 2014/67/EU. 

 

It is an important point that in the impact assessment drawn up in 2012 and published at the 

same time as the proposal for a directive which was subsequently adopted as 

Directive 2014/67/EU, the Commission acknowledges that a revision of the legislation on 

posting of workers would not be proportionate in view of the adverse impact on the 

functioning of the internal market. The Commission similarly recognises that legislation on 

equal pay for posted workers with local workers would adversely affect low wages in 

Member States and would also increase the risk of undeclared work and reduce the number 



 

PE582.428v01-00 4/5 NP\1095284EN.doc 

EN 

of workers posted legally1. The European Affairs Committee of the Saeima therefore takes 

the view that the proposal for a directive is premature and gives rise to justified doubts as to 

whether the Commission has a well-considered strategy, based on experience, for dealing 

with the complex issues involved in posting of workers. 

 

3. The European Affairs Committee of the Saeima considers the proposal for a Directive to 

be contrary to the Commission’s politically stated principle of focusing on significant action 

at European Union level and better law-making, which is essential for the purpose of 

assessing the proposal for a directive from the point of view of proportionality. The 

Explanatory Memorandum on the proposal for a directive states that posting of workers 

plays an essential role in the internal market. Moreover, at the same time it is stated that, 

overall, in 2014, only 0.2–0.7% (depending on the methodology used, as also mentioned in 

the Commission’s impact assessment) of all workers employed in the European Union were 

posted to work in another Member State. The European Affairs Committee of the Saeima has 

serious doubts as to whether the fundamental changes made to legislation on posting of 

workers in the proposal for a directive (which exceed the minimum  requirements approach 

which has hitherto been regarded as a balanced solution from the point of view  both of 

defending workers’ rights and of ensuring the functioning of the single market) can attain the 

purpose of the proposal for a directive, namely to improve the internal market and promote 

freedom to provide services. 

 

4. With regard to the substance of the proposal for a directive — which is essential for the 

purpose of assessing its compliance with the subsidiarity aspect — the European Affairs 

Committee of the Saeima considers that it is not proportionate to amend Directive 96/71/EC, 

which is in force, and, instead of, as hitherto, applying minimum requirements regarding 

remuneration, to introduce the principle of equal pay for posted workers, without assessing 

the extra costs that employers may incur in posting workers to render services in another 

country. In itself, the principle of equal pay is welcome on condition that situations are the 

same and no barriers are created to freedom to provide services in the European Union, 

particularly as, where workers are posted, their position is different to that of local workers. 

Posted workers reside and work in the host Member State for a short period and do not form 

lasting ties with that state. Moreover, when businesses post workers, they incur additional 

costs over and above the workers’ pay, for example expenditure on transport, the subsistence 

expenses of the workers and administrative costs. Thus if the principle of equal pay for equal 

work were to be enforced in respect of local and posted workers, businesses posting workers 

would find themselves at a disadvantage in comparison with local businesses, which not only 

would not promote fair competition but indeed would jeopardise it. 

 

The European Affairs Committee of the Saeima considers that the Commission’s arguments 

concerning fair and undistorted competition are not justified in a far-sighted and objective 

manner, bearing in mind socioeconomic differences among Member States, as well as the 

fact that sustained convergence in pay is a long-term process and progress towards it should 

provided for over a relatively long time frame with a longer transition period. 

 

5. The European Affairs Committee of the Saeima takes the view that the legislation on 

                                                 
1 Impact assessment report, Review of legislation on the posting of workers in the framework of the provision of 

services, annexed to the proposal for a directive of the European Parliament and of the Council of 15 May 2014 

on the enforcement of Directive 96/71/EC concerning the posting of workers, pp. 63 and 64. 
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posting of workers which will enter into force in June 2016 is sufficient and will 

appropriately protect the interests of workers. Moreover, existing legislation, unlike the 

proposal for a directive, does not create unjustified problems of application, which are 

particularly associated with the Commission’s aim of laying down a time limit of 24 months 

after which there will be a requirement to start to apply the host state’s legislation. Posting of 

workers is essentially short-term (on average, lasting 4 months), but in certain cases 

objective exceptions are possible, a point which has also been taken into account in 

European Union legislation currently in force dealing with issues relating to posted workers, 

including social security and civil rights1. Thus the European Affairs Committee of the 

Saeima has doubts as to whether the proposal for a directive is compatible with other 

European Union legislation. 

 

The European Affairs Committee of the Saeima calls upon the Commission to take account 

of the above considerations and to revise the proposal for a directive. 

                                                 
1 Regulation (EC) No 883/2004 of the European Parliament and of the Council of 29 April 2004 on the 

coordination of social security systems and Regulation (EC) No 593/2008 of the European Parliament and of the 

Council of 17 June 2008 on the law applicable to contractual obligations. 


