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Under Article 6 of the Protocol (No 2) on the application of the principles of subsidiarity and 

proportionality, national parliaments may, within eight weeks of the date of transmission of a 

draft legislative act, send the Presidents of the European Parliament, the Council and the 

Commission a reasoned opinion stating why they consider that the draft in question does not 

comply with the principle of subsidiarity. 

The Polish Sejm has sent the attached reasoned opinion on the aforementioned proposal for a 

directive. 

Under Parliament’s Rules of Procedure the Committee on Legal Affairs is responsible for 

matters relating to compliance with the subsidiarity principle. 
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ANNEX 

 

Annex to the resolution 

of the Sejm of the Republic of Poland 

of 13 April 2016 (Item ...) 

 

Reasoned opinion of 13 April 2016 of the Polish Sejm on the proposal for a directive of 

the European Parliament and of the Council amending Directive 96/71/EC of the 

European Parliament and of the Council of 16 December 1996 concerning the posting of 

workers in the framework of the provision of services 

 

The Polish Sejm considers that the proposal for a directive of the European Parliament and of 

the Council amending Directive 96/71/EC of the European Parliament and of the Council of 

16 December 1996 concerning the posting of workers in the framework of the provision of 

services (COM(2016) 128 final) does not comply with the principle of subsidiarity, as 

referred to in Article 5(3) of the Treaty on European Union (TEU). The proposal fails to 

comply with that principle because the objectives set will not be better achieved by action at 

EU level than by action at national level. 

 

The directive's stated aim is to address unfair practices and promote the principle that the 

same work at the same place should be remunerated in same manner. It seeks to achieve those 

goals by introducing an obligation for posted workers to be subject to the labour law of the 

Member State of posting where the duration of the posting exceeds 24 months, changing the 

remuneration payable to such workers from the 'minimum rates of pay, including overtime 

rates', to 'remuneration, including overtime rates', and establishing the same rates of pay for 

posted workers in subcontracting chains and employees of the main contractor, by applying 

the main contractor's working conditions to both. 

 

The Sejm believes that the proposal will not result in those objectives being better achieved at 

Union level, within the meaning of Article 5(3) TEU and Article 5 of Protocol (No 2) on the 

application of the principles of subsidiarity and proportionality annexed to the TEU and the 

Treaty on the Functioning of the European Union (TFEU), than they would be were the 

Member States to act on the basis of national rules. It maintains that the EU rules currently in 

force, under which the minimum rates of pay in the Member State of posting apply, provide 

adequate social protection for workers while at the same time taking account of the natural 

differences between Member States in terms of development and of the resulting differences 

in pay levels. The Sejm therefore takes the view that further alignment of pay rates in the 

Member States should be the product of gradual economic development in the individual 

Member States, and not EU legislative action. 

 

The proposal also fails entirely to substantiate its compliance with the subsidiarity principle. 

Simply including a sentence stating that 'an amendment to an existing Directive can only be 

achieved by adopting a new Directive' cannot be regarded as substantiating compliance. 

 

The Sejm believes that this cannot, under any circumstances whatsoever, be regarded as a 

proper justification. The fact that a directive can be amended by adopting a new directive does 

not mean that the proposed changes have to be introduced at EU level. The Commission has 

not in any way demonstrated that the objectives the proposed changes to the directive are 
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intended to achieve cannot be better achieved at national level. The lack of any justification, 

and in particular of any qualitative and quantitative indicators, constitutes a breach of Article 

5 of Protocol (No 2). It also makes it extremely difficult, if not impossible, for national 

parliaments to exercise their right to verify compliance with the subsidiarity principle 

(Articles 5(3) and 12(b) TEU and Article 6 Protocol (No 2)).  It may therefore also be 

regarded as being in breach of Article 4(3) TEU, under which, pursuant to the principle of 

sincere cooperation, the Union and the Member States must, in full mutual respect, assist each 

other in carrying out tasks which flow from the Treaties. 

 

Under Article 3(1) of Directive 96/71/EC, Member States must ensure that, whatever the law 

applicable to the employment relationship, undertakings posting workers guarantee workers 

posted to their territory terms and conditions of employment covering the following matters: 

maximum work periods and minimum rest periods; minimum paid annual holidays; the 

minimum rates of pay, including overtime rates; the conditions of hiring-out of workers, in 

particular the supply of workers by temporary employment undertakings; health, safety and 

hygiene at work; protective measures with regard to the terms and conditions of employment 

of pregnant women or women who have recently given birth, of children and of young 

people; equality of treatment between men and women and other provisions on non-

discrimination. This provision applies in cases where those terms and conditions are laid 

down in the Member State where the work is carried out: 

– by law, regulation or administrative provision, and/or 

– by collective agreements or arbitration awards which have been declared universally 

applicable, insofar as they concern the activities referred to in the Annex. 

 

The words 'the activities referred to in the Annex' do not appear in the new wording being 

proposed for Article 3(1) of Directive 97/71/EC. The removal of this reference to the annex 

means that universally applicable collective agreements will be applicable to posted workers 

in all sectors of the economy, irrespective of whether or not the activities they engage in are 

referred to in the annex to the Directive (this requirement currently applies only to the 

construction sector). 

 

The Sejm would point out that Article 3(10) of Directive 96/71/EC explicitly permits Member 

States to extend the applicability of the terms and conditions of employment laid down in 

universally applicable collective agreements or arbitration awards to activities carried out by 

posted workers other than those referred to in the annex. Were this provision to be adopted, it 

would become compulsory for the scope of universally applicable collective agreements to be 

extended to cover all posted workers in all sectors of the economy. 

 

As is clear from the information provided in point 4.3.2 of the Commission staff working 

document (SWD(2016) 52 final) entitled 'Impact Assessment' which accompanies the 

proposal for a directive, the adoption of the proposed provision would affect no more than 

four Member States. This is because the others have already taken up the option provided in 

Article 3(10) of the directive to extend the scope of universally applicable collective 

agreements to cover all sectors of the economy (11 Member States) or have not made 

collective agreements universally applicable within the meaning of the directive (14 Member 

States, including Poland). 

 

The directive therefore leaves it to Member States to decide whether to make collective 
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agreements universally applicable and whether they should be applied in relation to posted 

workers in all sectors of the economy or only those specified in the annex to the directive. It is 

clear from the information provided in the Impact Assessment that Member States have taken 

up this option: more than one-third of the Member States have introduced the arrangements 

proposed by the Commission. The other Member States have chosen not to do so. 

 

The Commission has not demonstrated that the objective pursued cannot be sufficiently 

achieved by the Member States. What is more, as is clear from the information provided by 

the Commission itself, the proposed changes would affect only a very small number of 

Member States. Furthermore, they do not require the adoption of common EU rules granting 

the same rights to all posted workers, because the directive leaves to Member States the 

decision as to whether to make collective agreements universally applicable. 

 

The Sejm therefore considers the change to Article 3(1) of Directive 96/71/EC that involves 

removing the reference to the annex to the directive to be in breach of the subsidiarity 

principle. 

 

The new Article 3(1)(b) included in the Commission proposal would replace Article 3(9) of 

Directive 96/71/EC. Under the current provisions, Member States may provide that the 

undertakings posting temporary agency workers must guarantee them the terms and 

conditions which apply to temporary agency workers in the Member State where the work is 

carried out. According to the information provided in the Impact Assessment, 15 Member 

States have taken up this option. The other Member States, which include Poland, have not 

introduced any specific provisions applying to this category of workers (point 2.4.2 of the 

Impact Assessment). 

 

Under the new provision being proposed, Member States would be obliged to ensure that 

undertakings posting temporary agency workers guarantee them the terms and conditions 

which apply, pursuant to Article 5 (on equal treatment) of Directive 2008/104/EC of the 

European Parliament and of the Council of 19 November 2008 on temporary agency work, to 

workers hired out by temporary agencies established in the Member State where the work is 

carried out. 

 

The Sejm would point out in this connection that under current EU law Member States are 

already able to bring the rights of temporary agency workers posted to other Member States 

into line with those of workers hired out by temporary agencies established in the Member 

State where the work is carried out. There is nothing to stop Member States from introducing 

this arrangement on the basis of an analysis of the labour market carried out with a view to 

ensuring that the interests of companies and workers are safeguarded. Where Member States 

consider the arrangement to be necessary in order to ensure a level playing field for 

companies operating in their territory, they may introduce it.  

 According to the information provided by the Commission, more than half the Member 

States have done so. The Member States that have not introduced this arrangement took the 

decision not to do so because they believed that it was not necessary in order to safeguard the 

interests of companies and workers.  

 

The Sejm believes that the Member States are better placed than the Commission to judge 

whether posted temporary agency workers should enjoy the same rights as workers hired out 

by temporary agencies established in the Member State where the work is carried out. There 
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is no need for this matter to be governed by uniform rules applying in all Member States. The 

Commission has failed to demonstrate that the objective it has set cannot be sufficiently 

achieved by the Member States acting on their own. 

 

It must therefore be concluded that the proposed new Article 3(1)(b) of Directive 96/71/EC is 

in breach of the subsidiarity principle. 

 

The Sejm accordingly considers that the proposal for a directive of the European Parliament 

and of the Council amending Directive 96/71/EC of the European Parliament and of the 

Council of 16 December 1996 concerning the posting of workers in the framework of the 

provision of services (COM(2016) 128 final) does not comply with the subsidiarity principle. 

 


