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Under Article 6 of the Protocol (No 2) on the application of the principles of subsidiarity and 

proportionality, national parliaments may, within eight weeks of the date of transmission of a 

draft legislative act, send the Presidents of the European Parliament, the Council and the 

Commission a reasoned opinion stating why they consider that the draft in question does not 

comply with the principle of subsidiarity. 

The Polish Senate has sent the attached reasoned opinion on the aforementioned proposal for 

a directive. 

Under Parliament’s Rules of Procedure the Committee on Legal Affairs is responsible for 

matters relating to compliance with the subsidiarity principle. 
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Warsaw, 29 April 2016 

 

Martin Schulz 

President 

European Parliament 

 

 

I would inform you that the Polish Senate, having examined, at its 16th meeting of 29 April 

2016, the proposal for a directive of the European Parliament and of the Council amending 

Directive 96/71/EC of the European Parliament and of the Council of 16 December 1996 

concerning the posting of workers in the framework of the provision of services 

(COM(2016) 128), considers that the draft does not comply with the principle of subsidiarity, 

as referred to in Article 5(3) of the Treaty on European Union. 

 

In accordance with the procedure laid down in the Protocol (No 2) to the Treaty on European 

Union and the Treaty on the Functioning of the European Union on the application of the 

principles of subsidiarity and proportionality, please find attached a reasoned opinion stating 

why the Senate considers that the draft does not comply with the principle of subsidiarity. 
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Opinion 

 

of the Senate of the Republic of Poland 

of 29 April 2016 

 

on non-compliance with the subsidiarity principle of the proposal for a directive of the 

European Parliament and of the Council amending Directive 96/71/EC of the European 

Parliament and of the Council of 16 December 1996 concerning the posting of workers in the 

framework of the provision of services (COM(2016) 128) 

 

 

The Senate, having examined the proposal for a directive of the European Parliament and of 

the Council amending Directive 96/71/EC of the European Parliament and of the Council of 

16 December 1996 concerning the posting of workers in the framework of the provision of 

services (COM(2016) 128), considers that the draft does not comply with the principle of 

subsidiarity, as referred to in Article 5(3) of the Treaty on European Union. 

 

1. Article 3(1a) of the proposal for a directive extends the obligation to require subcontractors 

from other Member States to adhere to requirements laid down in legislation, in implementing 

and administrative rules, and also in collective agreements, which to date have not been 

universally applicable in relation to subcontractors. This restricts Member States’ freedom to 

define that obligation as they see fit. The Commission has failed to demonstrate convincingly 

that full harmonisation will result in better protection for workers. The Member States are 

already able to act independently to lay down the scope of subcontractors’ obligations in this 

area, and the present wording of the directives allows them to reduce that scope for service 

providers from other Member States. We take the view, therefore, that the regulation of this 

issue should remain a matter for the Member States, which should retain the option of 

requiring subcontractors from other Member States to adhere to all the requirements 

stemming from contracts (collective agreements) that are not universally binding. 

 

2. Article 3(1b) of the proposal for a directive restricts Member States’ opportunities to 

establish independently whether posted workers employed by temporary employment 

agencies are to fulfil the requirements set out in Article 5 of European Parliament and Council 

Directive 2008/104/EC on temporary agency work. That obligation is currently optional. This 

allows Member States to make an independent assessment as to whether there is a need to 

introduce the requirement, having regard, for example, to the specific conditions pertaining in 

the local jobs market. Thus it would seem that there is no need for the EU’s legislative 

authorities to interfere in this matter. 

 

The Senate therefore concludes that the proposal for a directive is in breach of the principle of 

subsidiarity. 

 

SPEAKER OF THE SENATE 

 

 

Stanisław Karczewski 

 


