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Under Article 6 of the Protocol (No 2) on the application of the principles of subsidiarity and 

proportionality, national parliaments may, within eight weeks of the date of transmission of a 

draft legislative act, send the Presidents of the European Parliament, the Council and the 

Commission a reasoned opinion stating why they consider that the draft in question does not 

comply with the principle of subsidiarity. 

The Romanian Chamber of Deputies has sent the attached reasoned opinion on the 

aforementioned proposal for a directive. 

Under Parliament’s Rules of Procedure the Committee on Legal Affairs is responsible for 

compliance with the subsidiarity principle. 
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ANNEX 

ROMANIAN PARLIAMENT 

CHAMBER OF DEPUTIES 

 

DECISION 

 

on the adoption of the reasoned opinion on the proposal for a directive of the European 

Parliament and of the Council amending Directive 96/71/EC of the European Parliament and 

of the Council of 16 December 1996 concerning the posting of workers in the framework of 

the provision of services 

COM(2016)0128 

Under Articles 67 and 148 of the Romanian Constitution (republished), Law 373/2013 on 

cooperation between Parliament and Government regarding European affairs and Articles 

160-185 of the Rules of Procedure of the Chamber of Deputies (republished), 

the Chamber of Deputies has adopted the following Decision.  

Sole Article   

- having regard to Reasoned Opinion No 4 c 19/371 adopted by the European Affairs 

Committee at its meeting of 5 April 2016, the Chamber of Deputies: 

1.  Notes the conditions laid down by the Treaties for verification by Parliament of   

subsidiarity are fulfilled in this case, given that it is a legislative proposal for which the  

European Union does not have exclusive competence within the meaning of Article 4(1) and 

5 (2) TEU and Article 2(6) TFEU;  

2.  Notes the obvious cross-border aspects, which justify action at Union level to achieve the 

desired objectives if they are genuinely in line with the values and principles embodied in the 

EU Treaties and with the major political commitments made by the Member States to achieve 

economic and social convergence throughout the Union; 

3.  Notes that a sound and valid case is being made based on the insufficiency of national 

action but that the value-added criterion is a far less cogent argument in this instance;  

4.  Notes that the legal basis of the proposal does not correspond entirely to the substance of 

the provisions, since the amendments are based on Articles 56 and 59 TFEU, which seek to 

remove restrictions on freedom to provide services within the Union enjoyed by the nationals 

of one Member State who are established in another, while the proposal itself is, at least 

purportedly, concerned with the protection of workers;  

5.  Considers that any changes must be in line with Article 56 TFEU, which requires the 

elimination of any provisions that might restrict or make less attractive the activities of 

service providers established in a Member State other than that in which the services are 

provided. The same applies if the provisions in question apply in a non-discriminatory manner 

to both national service providers and those from other EU Member States;  
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6.  Recalls the judgments of the European Court of Justice to the effect that the protection of 

workers is an overriding objective of general interest that could justify restrictions on the 

provision of services, but only on condition that they are an appropriate and proportionate 

means of attaining the legitimate objectives pursued and do not go beyond what is necessary 

to do so;  

believes it necessary in this connection to examine first and foremost the effects of 

transposition by the EU Member States of the provisions of Directive 2014/67/EU before 

proposing any amendments and/or additions to Directive 1996/71/EC in the light of the 

resulting findings; 

7.  Recalls that, under the case law established by the EU Court of Justice, discrimination 

means the different treatment of persons in comparable situations, while in this case the 

situation of posted workers is not the same as that of local workers;  

points out that, for this reason, pay differences between local and posted workers cannot be 

considered as discrimination; 

8. Recalls that posted workers represent only 13 % of the total number of mobile workers and 

that most of them are posted lawfully; observes that posted workers from countries with 

wages below the Union average make up only 0.3 % of the total labour force and that posted 

workers from low-wage countries make up no more than 50 % of overall postings; expresses 

serious misgivings with regard to the arguments being put forward by the Commission 

concerning the need for regulatory  measures and hence with regard to added value;  

9.  Points out that the current provisions of Directive 96/71/EC regarding minimum pay levels 

already establish a framework for ensuring fair competition between employers posting 

workers and other providers in the host country;  

considers that the differences arising from bonuses, allowances, pay increases etc. are not so 

large as to justify regulatory measures by the Commission resulting in an added-value 

shortfall; 

10.  Notes that, while referring to Article 31 of the Charter of Fundamental Rights, under 

which every worker has the right to working conditions which respect his or her health, safety 

and dignity, to the limitation of maximum working hours and to daily and weekly rest, the 

Commission is ignoring the provisions of Article 15 of the Charter concerning freedom to 

choose an occupation and the right to engage in work; 

points out that, since workers are not actually being permitted to receive a given payment for 

services rendered, they are unable to exercise their rights under Article 15; 

11.  Notes that Articles 2 and 5 of Protocol (No 2) on the application of the principles of 

subsidiarity and proportionality, requiring the Commission to hold wide consultations with 

those affected, take account of the regional and local dimension of recommended measures 

and substantiate its claims regarding compliance with the principle of subsidiarity with 

qualitative and quantitative indicators, are not being fully respected;  

notes in this regard that the impact study itself reveals a lack of sufficient and comparable 

statistical data regarding many of the proposals, such as the number of workers posted for 
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over 24 months or the proposed measures for subcontracting, and that only submitted 

estimates have been submitted;  

notes that the impact assessment does not show the existence of a widespread phenomenon 

requiring action at EU level;  

is surprised at the Commission’s failure to date to respond to repeated calls from the 

European social partners to be consulted before adoption of the proposal;  

notes that, while the Impact Assessment Report acknowledges the possibility of the proposal 

having adverse effects, for example loss of service contracts affecting providers in countries 

with low wage levels or a general increase in the cost of cross-border services, it fails to 

consider the matter in detail or give any in-depth analysis of the financial implications for the 

EU internal market;  

notes that the impact study contains no reference to additional costs relating to transport, 

accommodation, the provision of information regarding rules applicable, translation services, 

etc. incurred by service providers posting employees; 

notes that although the Impact Assessment Report acknowledges the intention to ensure equal 

treatment for posted and national workers, ensuring that posted workers are treated in the host 

Member State as workers exercising their freedom of movement under Art. 45 TFEU, it fails 

to explain in detail how these changes will affect the provisions of Regulation (EU) No 

492/2011 on freedom of movement for workers or Directive 2014/54/EU on measures 

facilitating the exercise of their rights in this connection, nor does it explain how equality 

between posted workers and national workers can be achieved if the posted workers are 

deliberately denied certain financial entitlements;  

12.  Notes that, under the provisions in force, Member States may take the measures 

necessary to ensure that posted temporary workers receive the same treatment as national 

workers on temporary contracts; 

notes that, according to the Impact Assessment Report, 15 Member States have so far decided 

to avail themselves of this option and therefore considers that amendments to EU legal 

provisions in this area are neither justified nor necessary;  

13.  Considers that the new subcontracting rules will lead to the use of collective agreements 

that do not meet the criteria of universal application; collective agreements that are not 

universally applicable might also be necessary in Member States that have already announced 

the adoption of universally applicable collective agreements; considers therefore that EU 

intervention to extend the scope of the proposed directive is neither justified nor necessary; 

14.  Recalls that, as regards the mandatory application of the general rules to temporary 

agency postings, host Member States are currently entitled to impose on temporary agencies 

from other Member States the same rules as those applicable to such agencies in their own 

territory, which means that the effect of the proposal is unclear and that it may not be suitable; 

15. Notes that, under Directive 96/71/EC, Member States are  currently entitled to extend the 

scope of collective agreements or arbitration rulings declared universally applicable to all 

sectors; the Impact Assessment Report indicates that only four Member States have elected 
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not to avail themselves of this option; 

considers it therefore unnecessary to impose such an obligation at EU level;  

16.  Points out that replacement of the reference to ‘minimum rates of pay’ by a reference to 

‘remuneration’ might cause legal uncertainty, since it is a concept that can be broadly 

construed and it is not clear whether remuneration refers to the amounts to which workers are 

entitled or amounts payable by providers from other Member States in line with the pay scales 

applicable in the host country; 

considers that the former interpretation fails to take full account of the impact assessment 

findings and the relevant case-law established by the EU Court of Justice, while the latter 

gives rise to problems in cases where the legislation of the host country requires providers to 

meet other requirements in respect of amounts considered to be remuneration; 

is concerned that this would create disparities between Member States, given that each would 

be required   to provide their own legal definition of the nature and composition of such 

remuneration; 

notes that the basis for calculating fees, taxes and social contributions payable by employers 

posting workers to other Member States is insufficiently clear; 

17.  Considers, in conclusion, that the proposals would, if adopted by the Commission,  create 

barriers to freedom to provide services and to labour mobility; 

18.  Stresses that the comments and reservations contained in the opinion adopted following 

in-depth analysis complement this reasoned opinion; 

19.  Considers that the proposal for a directive lacks sufficient added value and is therefore 

not in line with the principle of subsidiarity for regulatory purposes. 

This decision was adopted by the Chamber of Deputies at the session of 13 April 2016 

pursuant to Article 76(2) of the Romanian Constitution (republished).  

 

The Speaker 

Chamber of Deputies 

Valariu Stefan Zgonea 

 

Bucharest, 13 April 2016 

No 38 
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