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Under Article 6 of the Protocol (No 2) on the application of the principles of subsidiarity and 
proportionality, national parliaments may, within eight weeks of the date of transmission of a 
draft legislative act, send the Presidents of the European Parliament, the Council and the 
Commission a reasoned opinion stating why they consider that the draft in question does not 
comply with the principle of subsidiarity.

The United Kingdom House of Commons has sent the attached reasoned opinion on the 
aforementioned proposal for a regulation.

Under Parliament’s Rules of Procedure the Committee on Legal Affairs is responsible for 
compliance with the subsidiarity principle.
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ANNEX

Reasoned Opinion of the House of Commons

Submitted to the Presidents of the European Parliament, the Council and the Commission, 
pursuant to Article 6 of Protocol (No. 2) on the Application of the Principles of Subsidiarity and 
Proportionality.

Concerning

a Proposed Regulation establishing a Union certification system for aviation security 
screening equipment (“the proposal”)1

i) The UK House of Commons firstly notes that Protocol No 2 on the application of the 
principles of subsidiarity and proportionality (the Protocol) applies to the proposal since it is a 
proposal from the Commission'2 and a "draft legislative act"3

ii) The House of Commons considers that the proposal fails to meet the requirements of 
Article 5(3) TEU4 and the Protocol for the following reasons:

a) it is not sufficiently clear that Article 4 of the proposal strikes the right balance between action 
necessary at EU level and action best left to Member States as it does not explicitly refer to the 
ability of Member States to continue to apply higher security standards for aviation 
equipment ("More Stringent Measures") permitted by Regulation 300/2008;

b) The Commission does not provide adequate substantiation in its Impact Assessment of the 
necessity of action at EU level, by making too great an inference from a survey limited to 
eighteen Member States that Member States are unlikely to make improvements to their 
current cooperation on testing of aviation security equipment;

c) The supposed benefit of EU level action in improving the internal market in aviation security 
equipment will be undermined by increased bureaucracy and costs in complying with the 
requirements associated with a common certification scheme in each Member State and 
ensuring that confidentiality concerning specifications for such equipment is maintained as a 
matter of utmost national security; and

d) The balance between EU level action and discretion at national level would be better achieved 
if the proposal were to take the regulatory form of Directive rather than a Regulation, thus 
leaving Member States some flexibility as to how to implement the infrastructure needed for a 
common certification scheme in a cost effective  manner.

1 Council document: 12090/16 +ADDs 1-2, COM (16) 491
2 Article 3
3 This proposal is based on Article 114 TFEU which specifies an ordinary legislative procedure and does not 
fall within the exclusive competence of the Union.
4 Article  5(3) TEU provides that "Under the principle of subsidiarity,  in areas which do not fall within  its 
exclusive competence, the Union shall act only if and in so far as the objectives of the proposed action cannot 
be sufficiently achieved by the Member States, either at central level or at regional  or local level, but can 
rather,  by reason of the scale or effects of the proposed action, be better achieved at Union level"
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House of Commons
European Scrutiny Committee

Aviation Security

Sixteenth Report of Session 2016-17

Documents considered by the Committee on 26 October 2016, including the following 
recommendations for debate:

Aviation security

Report, together with formal minutes, minutes of evidence and appendices

Ordered by the House of Commons
to be printed 26 October 2016
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Aviation security

Committee’s assessment Legally and politically important

Committee’s decision Not cleared from scrutiny; draft Reasoned Opinion for debate in 
European Committee A before 3 November 2016; drawn to the attention of the Transport  
Committee  and Home Affairs Committee; further information requested

Document details Proposed Regulation about EU certification of aviation security 
screening equipment

Legal base Article 114 TFEU, ordinary legislative procedure, QMV 
Department Transport
Document Number (38123), 12090/16 + ADDs 1–2, COM(16) 491

Summary and Committee’s conclusions

1.1 The technical standards for the equipment used in aviation security screening are 
controlled by Member States1, normally based on technical requirements established at pan-
European level by the 44-state European Civil Aviation Conference (ECAC). This provides a 
high degree of harmonisation across Member States. However, the Commission believes that 
this is insufficient and proposes that a more formal, and legally binding, certification 
procedure, based loosely on the existing certification system for road vehicle type-approval 
and on the ECAC standards, should apply within the EU.

1.2 The Commission presents its proposal as an internal market measure, arguing that the 
current ECAC system only represents a partial harmonisation, and differing practices by 
Member States tend to lead to market fragmentation. It asserts that a fully binding, 
harmonised approach to standard setting is necessary to boost the competitiveness of EU 
companies in this manufacturing sector.

1.3 The Government says that it does not accept the Commission’s contention that the 
proposal complies with the Treaty’s subsidiarity principle. It tells us it has concerns about:

• a reduction in Member States’ ability, under the framework Aviation Security 
Regulation, to have More Stringent Measures than those required by that Regulation;

• the risk of exposure of confidential information;

• the threat of increased bureaucracy; and

• the possibility of the Commission foreseeing an oversight body alternative to the 
ECAC.

1 We understand this control was exercised originally through the delegated legislation “comitology” procedure 
specified for Regulation (EC) 300/2008 on technical standards for aviation security equipment. Then national 
experts sat in a Committee which could give a positive or negative opinion to a measure, with the matter 
ultimately being resolved by the Council (in default of EP opposition) in the case of the latter. Member State 
control has been maintained through the new Article 291 TFEU implementing legislation procedure

http://www.parliament.uk/business/committees/committees-a-z/commons-select/european-scrutiny-committee/guides/
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1.4 This proposed Regulation is of uncertain utility. We consider that it is possible that the 
proposal may apply to the UK before Brexit, though we note the transitional provisions as 
drafted would mean that it is unlikely that it would do so to its fullest extent1. We have 
therefore considered the compliance of the proposal with subsidiarity principle carefully. We 
have the following concerns:

a) It is not sufficiently clear that Article 4 of the proposal strikes the right balance 
between action necessary at EU level and action best left to Member States as it does not 
explicitly refer to the ability of Member States to continue to apply higher security standards 
for aviation equipment (the “More Stringent Measures” permitted by Regulation 300/2008);

b) The Commission does not provide adequate substantiation in its Impact Assessment of 
the necessity of action at EU level, by making too great an inference from evidence based on 
a survey of 18 Member States that Member States are unlikely to make improvements to their 
current cooperation on testing of aviation security equipment; and

c) The supposed benefit of EU level action in improving the internal market in aviation 
security equipment will be undermined by increased bureaucracy and costs in complying with 
the requirements associated with a common certification scheme in each Member State and 
ensuring that confidentiality concerning specifications for such equipment is maintained as a 
matter of utmost national security.

1.5 We therefore recommend that the House issue the Reasoned Opinion annexed to this 
chapter and to be submitted to the EU institutions before 3 November 2016. To facilitate this 
we ask the Government to arrange the necessary debate as a matter of urgency.

1.6 As for the concerns the Government mentions to us we wish to hear before negotiation of 
this proposal goes to Coreper how they are being addressed. Meanwhile the document 
remains under scrutiny.

1.7 We draw both this chapter and the document to the attention of the Transport
Committee and Home Affairs Committee.

Full details of the documents

Proposed Regulation establishing a Union certification system for aviation security screening 
equipment: (38123), 12090/16 + ADDs 1–2, COM(16) 491.

Background

1.8 EU requirements for the methods of aviation security screening and the associated 
detection capabilities are contained in Regulation (EC) No. 300/2008. However, the technical 
standards for the equipment used are controlled by Member States, normally based on 
technical requirements established at pan-European level by the 44-state European Civil 

1 The proposal is to enter into force on the twentieth day following its publication in the Official Journal. It is 
proposed, provisionally, that it will then apply from one year after entry into force. However, it is until three 
years after entry into force, Member States may continue to approve equipment under their national rules.

http://data.consilium.europa.eu/doc/document/ST-12090-2016-INIT/en/pdf
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Aviation Conference (ECAC). This provides a high degree of harmonisation across Member 
States. However, the Commission believes that this is insufficient.

The document

1.9 Accordingly, the Commission proposes that a more formal, and legally binding, 
certification procedure should apply within the EU, based on the ECAC standards. Its 
proposed Regulation would introduce an EU-wide system of certification for airport security 
equipment (such as, for example, baggage X-ray machines, walk-through metal detectors and 
security scanners). The proposal is accompanied by annexes setting out the proposed 
standards and certifications, an impact assessment, and a summary of that assessment.

1.10 The Commission presents its proposal as an internal market measure. Its rationale, as set 
out in the impact assessment, is that the current ECAC system only represents a partial 
harmonisation, and differing practices by Member States tend to lead to market 
fragmentation.  The Commission asserts that a fully binding, harmonised  approach to 
standard-setting  is necessary to boost the competitiveness of EU companies in this 
manufacturing sector.

1.11 The model certification proposed is based loosely on the existing certification system for 
road vehicle type-approval:

• each Member State would be required to designate a body with responsibility for 
approving the compliance of aviation security screening equipment that is used in the delivery 
of EU security rules by issuing an EU type-approval certificate on the basis of prototype 
testing;

• once one Member State had granted type-approval to a manufacturer for a particular 
model of equipment, this would then be valid throughout the EU;

• the manufacturer would then issue a Certificate of Conformity to accompany each 
piece of equipment that was manufactured in accordance with that EU type-approval 
certificate; and

• this would be backed up by a ‘conformity of production’ procedure designed to  
ensure  that  the  manufacturing  system was capable of maintaining production to the same 
standard as the tested prototype.

The Government’s view

1.12 In his Explanatory Memorandum  of 19 October 2016 the Parliamentary Under- 
Secretary of State, Department for Transport (Lord Ahmad) first notes that the Commission 
says, in discussing subsidiarity in its introduction to the proposal, that:

“The objective of this Regulation, namely to establish rules on the administrative and 
procedural requirements for the EU type-approval of aviation security screening 
equipment, cannot be sufficiently achieved by the EU Member States. Indeed, if 
Member States intended to launch such an initiative on their own, they would have 
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already done it while setting up the ECAC CEP1 system. By reason of its scale and 
effects, the action of establishing a EU type-approval system entailing mutual 
recognition of the certification of conformity among Member States can only be done 
at the EU level.”

1.13 The Minister then comments that:

• the Government  agrees that aviation security is, by its very nature, an international  
concern and it is therefore appropriate that common basic security standards are agreed at EU 
level;

• the threat situation varies, however, between one Member State and another and it is 
important the Member States have the flexibility to introduce More Stringent Measures 
(MSMs) where appropriate to address specific threat concerns;

• that variety is acknowledged in the aviation security framework Regulation (EC) No. 
300/2008, Article 6 of which allows for Member States to apply MSMs, subject to  a risk 
assessment and  provided  those measures are relevant, objective, non-discriminatory and 
proportionate to the risk;

• the UK has in place a number of MSMs which set out additional security measures or 
limitations beyond those provided for in the EU baseline;

• the Government disagrees with the Commission’s  implication that high security 
standards can only be delivered through a formal EU type-approval system for security 
equipment;

• the current  ECAC CEP system, which provides a less formal basis for harmonisation  
of technical standards  across the  44 ECAC states, and which is also highly influential in 
setting global standards, has provided a successful model for promoting, regulating and 
testing the development of new aviation security equipment while maintaining a degree of 
flexibility for Member States;

• the Commission  proposal  appears  to  lack  such  flexibility and  could potentially 
impede the UK’s ability to apply any necessary MSMs; and

• the Government remains, therefore, to be convinced that the proposal, as currently 
drafted, is justified in accordance with the principle of subsidiarity as set out in Article 5 
TEU.

1.14 Turning to the policy implications the Minister repeats the familiar incantation that until 
Brexit the UK remains a full member of the EU, all the rights and obligations of EU 
membership remain in force and during this period the Government will continue to negotiate, 
implement and apply EU legislation. He adds that the outcome of these negotiations will 
determine what arrangements apply in relation to EU legislation in future once the UK has 
left the EU.

1 The Common Evaluation Protocol, used for testing (but not certifying) security equipment against ECAC
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1.15 The Minister then says that while the concept of a harmonised  approval system 
governing the technical standards of airport screening equipment may on the face of it appear 
consistent with internal market objectives, the current system of testing new equipment based 
on ECAC standards has worked well and is not, in the Government’s view, in need of 
modification in order to secure aviation security objectives, nor is it clear that this will benefit 
the EU manufacturing industry. He continues that the Government is still considering its 
position on the proposal, but that there are a number of specific potential concerns over the 
proposed system, as follows:

Reduction in the Member States’ ability to introduce MSMs

• while the proposed  Regulation would not  alter the MSM provision in Regulation 
(EC) No. 300/2008, this would seem incompatible with the idea of harmonised equipment 
standards;

• for example, if the UK wished to detect smaller quantities of a particular explosive (or 
any quantity of a new explosive), but was unable, for single market reasons, to prevent the use 
of ‘EU certified’ screening equipment which was unable to meet this higher detection  
capability, this would impede the UK’s ability to apply MSMs, and thus lower the level of 
security;

Risk of exposure of confidential information

• unlike   most   manufacturing   sectors,   where   testing   standards   and 
methodologies  are  open  to  the  public, aviation  security equipment  is required  to meet 
specifications which, for obvious reasons, are strictly confidential;

• in  contrast  to  (for  example)  car  manufacturers,  security  equipment manufacturers 
are not given precise information on the standards they are required to meet;

• staff involved in the testing need to have an appropriate level of security clearance;

• opening up the market to increase competition runs the risk of compromising the high 
degree of data security that exists in the current ECAC system;

Increased bureaucracy

• the system envisaged by the Commission appears to add unnecessary layers of 
regulation and complexity to the existing ECAC system, including the setting up of competent 
approval body by each Member State, resulting in no additional security benefit and possibly 
slowing down the process of introduction of new equipment;

• although some representatives of industry (manufacturers  and airports) had initially 
supported the principle of an EU-wide approval system, due to previous concerns about the 
existing ECAC system, these concerns have already been largely addressed, and as a result 
the Government believes industry support for a separate EU scheme has diminished.

1.16 The Minister says that  discussions with the Commission  have indicated  that  it 
envisages that  ECAC would continue  to  oversee the  testing  process (including  the 
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certification of the testing facilities), but this is not explicitly stated in the text of the proposal, 
and it is possible that an alternative oversight body is foreseen.

1.17 In relation to consultation and the Commission’s assessment of the impact of the 
proposal the Minister says that:

• the Commission conducted a public consultation between March and June
2013 and received 37 responses with, it suggests, general support then for a legislative 
approach; and

• the Commission’s impact assessment is a comprehensive document, but was based on 
2013 data and does not reflect fully the more recent improvements in the ECAC CEP regime

1.18 The Minister says that it is not anticipated that the proposal would have any significant 
financial impact on industry in comparison with the current ECAC regime and that there are 
unlikely to be significant financial implications for the EU or the Government.

Previous Committee Reports

None.

Annex: Reasoned Opinion  of the House  of Commons

Submitted to the Presidents of the European Parliament, the Council and the Commission, 
pursuant to Article 6 of Protocol (No. 2) on the Application of the Principles of Subsidiarity 
and Proportionality
concerning
a Proposed Regulation establishing a Union certification system for aviation security 
screening equipment (“the proposal”)1

i) The UK House of Commons firstly notes that Protocol No 2 on the application of the 
principles of subsidiarity and proportionality (the Protocol) applies to the proposal since it is a 
proposal from the Commission”2 and a “draft legislative act”3.

ii) The House of Commons considers that the proposal fails to meet the requirements of 
Article 5(3) TEU4 and the Protocol for the following reasons:

a) it is not sufficiently clear that Article 4 of the proposal strikes the right balance 
between action necessary at EU level and action best left to Member States as it does not 

1 Council document: 12090/16 + ADDs 1–2, COM (16) 491.
2 Article 3
3 This proposal is based on Article 114 TFEU which specifies an ordinary legislative procedure and does not fall 
within the exclusive competence of the Union
4 Article 5(3) TEU provides that “Under the principle of subsidiarity, in areas which do not fall within its 
exclusive competence, the Union shall act only if and in so far as the objectives of the proposed action cannot be 
sufficiently achieved by the Member States, either at central level or at regional or local level, but can rather, by 
reason of the scale or effects of the proposed action, be better achieved at Union level”
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explicitly refer to the ability of Member States to continue to apply higher security standards 
for aviation equipment (“More Stringent Measures”) permitted by Regulation 300/2008;

b) The Commission  does  not  provide  adequate  substantiation  in  its  Impact 
Assessment of the necessity of action at EU level, by making too great an inference from a 
survey limited to eighteen Member States that Member States are unlikely to make 
improvements to their current cooperation on testing of aviation security equipment;

c) The supposed benefit of EU level action in improving the internal market in aviation 
security equipment will be undermined by increased bureaucracy and costs in complying with 
the requirements associated with a common certification scheme in each Member State and 
ensuring that confidentiality concerning specifications for such equipment is maintained as a 
matter of utmost national security; and

d) The balance between EU level action and discretion at national level would be better 
achieved if the proposal were to take the regulatory form of Directive rather than a 
Regulation, thus leaving Member States some flexibility as to how to implement the 
infrastructure needed for a common certification scheme in a cost effective manner.


