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NATIONAL PARLIAMENT REASONED 
OPINION ON SUBSIDIARITY 

Subject: Reasoned opinion of the Netherlands House of Representatives on the proposal 

for a Council Directive amending Directive (EU) 2016/1164 as regards hybrid 

mismatches with third countries 

 (COM(2016)0687 – C8-0464/2016 – 2016/0339(CNS)) 

 

Under Article 6 of the Protocol (No 2) on the application of the principles of subsidiarity and 

proportionality, national parliaments may, within eight weeks of the date of transmission of a 

draft legislative act, send the Presidents of the European Parliament, the Council and the 

Commission a reasoned opinion stating why they consider that the draft in question does not 

comply with the principle of subsidiarity. 

The Netherlands House of Representatives has sent Parliament the attached reasoned opinion 

on the aforementioned proposal for a directive. 

Under Parliament’s Rules of Procedure, the Committee on Legal Affairs is responsible for 

matters relating to compliance with the subsidiarity principle. 
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ANNEX 

The President of the European Commission 

Mr Jean-Claude Juncker 

B-1049 Brussels 

Belgium 

 

 

The Hague, 23 December 2016 

 

Subject: Reasoned opinion (subsidiarity) on the EU proposal concerning hybrid mismatches 

with third countries – COM(2016) 687 

 

 

Dear Mr Juncker, 

 

The House of Representatives has examined the EU proposal concerning hybrid mismatches 

with third countries (COM(2016) 687) in the light of the subsidiarity principle. 

 

I am writing this letter to inform you that the House of Representatives considers that the 

above proposal infringes the subsidiarity principle. 

 

Annex 1 to this letter contains the text of the motion tabled on 21 December 2016 by 

Members Harbers (VVD), Omtzigt (CDA) and Dijkgraaf (SGP). On 22 December 2016, the 

House of Representatives adopted the motion. Annex 2 contains the contributions of the 

parliamentary parties, stating their positions, inter alia concerning subsidiarity, in greater 

detail.  I should appreciate it if you would take the contributions into account in responding to 

this letter. 

 

Copies of this letter are also being sent to the European Parliament, the Council and the 

Netherlands Government. 

 

 

Yours sincerely, 

 

Khadija Arib 

Speaker of the House of Representatives of the States-General 
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Annex 1. Motion tabled by Harbers, Omtzigt and Dijkgraaf 

 

HOUSE OF REPRESENTATIVES OF THE STATES-GENERAL 

2016-2017 session 

 

34 620 Autumn letter 2016 

 

 

No 3 MOTION TABLED BY MEMBER OF THE HOUSE OF REPRESENTATIVES 

HARBERS ET AL. 

Tabled on 21 December 2016 

 

The House of Representatives, 

 

having heard the debate, 

 

whereas no impact assessment of the proposal concerning hybrid mismatches with third 

countries has been performed, while the House of Representatives has unanimously advocated 

that this should be done;  

 

whereas much still remains unclear regarding the consequences of Brexit and the new tax 

plans of the United States; 

 

whereas the OECD’s Action 2 assigns responsibility for eliminating the consequences of 

hybrid mismatches primarily to the third country itself; 

 

decides to show a ‘yellow card’ in relation to the proposals on hybrid mismatches with third 

countries, 

 

and returns to its other business. 

 

Harbers 

Omtzigt 

Dijkgraaf 
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Annex 2. Contributions by the parliamentary parties 

 

Please find below the contributions of the various parliamentary parties regarding the EU 

proposal. 

 

There are 150 seats in the House of Representatives. Those seats are distributed as follows: 

 Volkspartij voor Vrijheid en Democratie – VVD ( 40) 

 Partij van de Arbeid – PvdA (35) 

 Socialistische Partij – SP (15) 

 Christen Democratisch Appel – CDA (13) 

 Partij voor de vrijheid – PVV (12) 

 Democraten 66 – D66 (12) 

 ChristenUnie – CU (5) 

 Groenlinks – GL (4) 

 Staatkundig Gereformeerde Partij – SGP (3) 

 Partij voor de dieren – PvdD (2) 

 50PLUS (1) 

 Groep Kuzu/Öztürk – GrKÖ (2) 

 Groep Bontes/van Klaveren – GrBvK (2) 

 Houwers (1) 

 Klein (1) 

 Monasch (1) 

 Van Vliet (1) 

 

Eight parliamentary parties contributed to the assessment of the proposals in the light of the 

subsidiarity principle. 

 

Subsidiarity 

The members of the VVD group observe that there is no impact assessment of the proposal. 

They recall that the House of Representatives has previously unanimously decided that an 

impact assessment is required for such proposals. A first estimate is that, as a result of the 

proposal, more than 77 000 jobs at American businesses could be affected, which is a large 

number. The members of the VVD group do not wish to jeopardise any jobs in the 

Netherlands. 

 

As a result of this proposal, the Netherlands and other Member States would also levy tax on 

profits to which we are not entitled but which belong to another country, in this instance in 

many cases the USA, in the view of the VVD members. Thus the proposal is contrary to the 

principle that profits should be taxed where they arise. 

 

The members of the VVD group also write that the OECD report on Action 2 assigns 

responsibility for eliminating the consequences of hybrid mismatches to the country of origin. 

Hybrid mismatches in third countries will primarily involve American businesses. US 

President-elect Trump has already announced that he intends to levy this tax himself. The 

VVD considers it advisable to await developments, in view of this aspect of the OECD report. 

Moreover, there is also still much uncertainty about Brexit. 
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A proposal on hybrid mismatches in third countries could only be made, if at all, with a long 

transitional period and in conjunction with a lower rate of corporate taxation, in the view of 

the VVD members. 

 

The members of the PvdA group consider the proposal to comply with the subsidiarity 

principle. There is a broad international consensus on the undesirability of tax avoidance. 

There is also broad consensus that the best way of tackling tax avoidance is by means of an 

international approach. The EU Member States have unanimously adopted the Anti Tax 

Avoidance Directive (ATAD) to combat this phenomenon. When the ATAD was adopted, it 

was also unanimously agreed that the European Commission should submit a proposal for 

tackling hybrid mismatches with third countries. That proposal is now before us. The PvdA 

group considers the subsidiary principle to have been complied with, in that these proposals 

were requested by the Member States. 

 

The PvdA members also consider that this directive will contribute to better functioning of the 

internal market. Non-European businesses, particularly based in the USA, can operate on the 

European market with a very low level of effective taxation on profits by using hybrid 

structures which lead to double non-taxation or effective indefinite postponement of taxation. 

This distorts competition, because European businesses, in contrast, simply pay tax in Europe. 

This directive would put an end to these practices and thus improve the functioning of the 

internal market. That is in the interests of all Member States. 

 

The members of the SP group consider that the Commission’s proposal complies with the 

subsidiarity principle. 

 

The members of the CDA group consider that the EU is not the right organisation to 

implement the OECD rules on Action 2. The OECD plan for Action 2 comprises clear 

agreements. It states that the country of establishment must take the initiative. In the view of 

the CDA members, this means that, under these agreements, there is no scope for any EU 

initiative, and certainly none for an initiative which goes further than the agreements reached 

under the auspices of the OECD. This damages the EU’s position. If a third country – in the 

case of this measure, the United States – nonetheless fails to implement the OECD 

agreements in time, it is up to all the other OECD countries to call upon it to implement them. 

The CDA members consider that, in the light of the OECD agreements, it is not appropriate to 

take measures as source countries in advance. 

 

The members of the PVV group take the view that it has not been sufficiently demonstrated 

that European Union action has advantages over action by the individual Member States 

acting separately. OECD-BEPS involved recommendations on hybrid mismatches. Each 

country could act on those recommendations as it saw fit. According to the PVV members, 

the recommendations – on combating undesirable hybrid mismatches – can therefore be 

incorporated into national legislation without any need for a directive. It is possible that 

mismatches will not be eliminated completely by actions at national level, but in the view of 

these members this does not justify a violation of national fiscal sovereignty, which the 

proposed directive would bring about. Just as a patchwork of national rules, containing gaps, 

could not address the issue of hybrid mismatches, neither would the proposed directive 

entirely prevent gaps. 
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A common initiative covering the whole market is therefore unnecessary. The members of the 

PVV group therefore do not consider that the proposal complies with the subsidiarity 

principle. 

 

Finally, the members of the PVV party believe that the EU action goes beyond what is 

necessary to achieve the objectives of the Treaty and are therefore of the opinion that the 

proposal is disproportionate. 

 

The members of the D66 group support a European approach to tax avoidance. The members 

believe that tax avoidance arising from hybrid mismatches with third countries can only be 

effectively addressed at European level, because it always involves mismatches between 

different tax systems. The members therefore consider that tackling hybrid mismatches 

complies with the subsidiarity principle. 

 

The members of the ChristenUnie group take a positive view of the proposal for a Council 

Directive amending Directive (EU) 2016/1164 as regards hybrid mismatches with third 

countries. To these members it is obvious that measures to tackle the impact of mismatches 

need to be taken at European level. These members consider that the approach set out in the 

proposal for a directive is therefore in accordance with the principle of subsidiarity, as set out 

in Article 5 of the Treaty on European Union. 

 

The members of the Groenlinks group consider the proposal on hybrid mismatches to 

comply with the subsidiarity principle, and endorse the Commission’s view. This is a 

proposal which would tackle damaging disparities between Member States, which is par 

excellence a matter that can and should be dealt with at European level.  Indeed, the nub of 

the problem lies in a lack of coordination, in the view of the Groenlinks members. The most 

fundamental and complete solution is therefore a format for a system of taxation in the whole 

Union. The members of the Groenlinks group consider that this proposal will certainly make a 

positive contribution to this. The proposal will also strengthen the internal market by 

protecting it against abuse of any disparities between tax systems. This also means that the 

members take a favourable view of the proportionality aspect, as scope for tax avoidance still 

exists at present, and it can only be tackled at this level and in this way. 

 

The members of the Groenlinks group also observe that, of course, they would prefer to see a 

global approach adopted immediately, but they regard this as a major step forward. As a last 

point, the members note that they consider it completely unnecessary to postpone the date on 

which the measure is to enter into force. 

 

Legal basis 

The members of the PvdA group consider Article 115 of the Treaty on the Functioning of the 

European Union (TFEU) to be the right basis for the proposed measure. The ATAD Directive 

is likewise based on Article 115 TFEU. 

 

The members of the SP group consider there to be a sufficient legal basis for the Commission 

proposal. 

 

The members of the CDA group consider that the Commission’s proposal has the correct 

legal basis. 
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The members of the PVV group do not believe that the Treaty on the Functioning of the 

European Union (TFEU) provides a legal basis to adopt the proposal on hybrid mismatches. 

In its opinion, the TFEU provides absolutely no basis for measures in the field of direct 

taxation. Member States enjoy sovereignty in the field of direct taxation. Articles 110 to113 

TFEU contain provisions concerning indirect taxation. However, the present proposal 

concerns corporation tax, which is defined as a direct tax. 

 

The members of the PVV group are also of the opinion that Article 115 TFEU therefore 

provides no valid legal basis for the proposed directive, as that article relates to the 

functioning of the internal market and not direct taxation. Even taking into account the 

conduct which the proposed directive seeks to address, there should still be a direct impact on 

the functioning of the internal market Above all, in the opinion of the PVV members, there is 

no direct effect as required by Article 115 TFEU. 

 

The members of the PVV group would emphasise that the possible applicability of Article 

115 TFEU means that this directive needs to be adopted unanimously by the Council. 

 

The members of the D66 group consider the legal basis of the EU proposal to be correct. 

 

The members of the ChristenUnie group consider the reference to Article 115 TFEU as a 

basis for this directive to be correct. 

 

The members of the Groenlinks group, like the Commission, take a favourable view of the 

legal basis. 

 


