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discharge procedures and amending Directive 2012/30/EU
(COM(2016)0723 – C8-0475/2016 – 2016/0359(COD))

Under Article 6 of the Protocol (No 2) on the application of the principles of subsidiarity and 
proportionality, national parliaments may, within eight weeks of the date of transmission of a 
draft legislative act, send the Presidents of the European Parliament, the Council and the 
Commission a reasoned opinion stating why they consider that the draft in question does not 
comply with the principle of subsidiarity.

Dáil Éireann has sent the attached reasoned opinion on the aforementioned proposal for a 
directive.

Under Parliament’s Rules of Procedure the Committee on Legal Affairs is responsible for 
compliance with the subsidiarity principle.
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ANNEX

Ceann Comhairle Speaker of Dail Éireann

Mr Antonio Tajani MEP
President of the European Parliament
Unit for the Reception and Referral of Official Documents
DG Presidency
European Parliament
1047 Brussels
Belgium

28 February, 2017

Re: Reasoned opinion of Dail Éireann on Proposal for a Directive of the European Parliament 
and of the Council on preventive restructuring frameworks, second chance and measures to 
increase the efficiency  of restructuring, insolvency and discharge procedures and amending 
Directive 2012/30/EU- COM(2016)723

Dear President Tajani,

I am writing to inform you that Dail Éireann, at its meeting today, considered the Proposal for 
a Directive of the European Parliament and of the Council on preventive restructuring 
frameworks, second chance and measures to increase the efficiency of restructuring, 
insolvency and discharge procedures and amending Directive 2012/30/EU - COM (2016)723, 
and is of the opinion that the proposal does not comply with the principle of subsidiarity.

Under Standing Orders of Dail Éireann, a Joint Committee was conferred with the power to 
consider the above Proposal for compliance with subsidiarity. The Committee was obliged 
under Standing Orders to report back to Dail Éireann if it was of the opinion that the proposal 
did not comply with the principle of subsidiarity. The Committee duly reported to the 
Seanad and a motion on the Report of the Committee was considered and adopted by the 
Seanad at its meeting today.

In accordance with Standing Orders, I have enclosed a copy of the Resolution of Dail 
Éireann and a copy of the Report of the Committee with the Reasoned Opinion. I have also 
sent this letter to the Presidents of the European Parliament, the Council and the Irish 
Minister for Finance.

Yours sincerely,

Seán Ó Fearghaíl, TD
Ceann Comhairle
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"That Dail Éireann:

(1) notes the agreed Report of the Joint Committee on Justice and Equality under Standing 
Order 114 on the Proposal for a Directive of the  European Parliament  and of the Council 
on preventive restructuring frameworks, second chance and measures to increase the efficiency 
of restructuring, insolvency and discharge procedures and amending Directive 2012/30/EU - 
COM(2016)723 which was laid before Dail Éireann on 16 February 2017 in accordance with 
Standing Order 114(3)(b);

(2) having regard to the  aforementioned Report,  and in exercise of its functions under 
section 7(3) of the European Union Act 2009, is of the opinion that the Proposal for a Directive 
of the European Parliament and of the Council on preventive restructuring frameworks, 
second chance and measures to increase the efficiency of restructuring, insolvency and 
discharge procedures and amending Directive 2012/30/EU - COM(2016)723 do not comply 
with the principle of subsidiarity for the reasons set out in paragraph 3 of the Report, and

(3) notes that,  pursuant to Standing Order 114(4),  a copy of this Resolution together with 
the reasoned opinion and the aforementioned Report shall be sent to the Presidents of the 
European Parliament, the Council and the Commission.".

Deputy Seán Ó Fearghaíl, Chairman of the Committee
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Houses of the Oireachtas

Joint Committee on Justice and Equality

Report under Dáil Standing Order 114 and Seanad Standing Order
101 on COM (2016) 723 - Proposal for a Directive of the European

Parliament and of the Council on preventive restructuring frameworks, second chance and 
measures to increase the efficiency of restructuring, insolvency and discharge procedures and 

amending Directive 2012/30/EU

1. Introduction

1.1The principle of subsidiarity is defined in Article 5(3) of the Treaty on European Union 
(TEU) as follows:

“Under the principle of subsidiarity, in areas which do not fall within its exclusive 
competence, the Union shall act only if and insofar as the objectives of the proposed action 
cannot be sufficiently achieved by the Member States, either at central level or at regional 
and local level, but can rather, by reason of the scale or effects of the proposed action, be 
better achieved at Union level”.

Article 5(3) also gives specific responsibility to national parliaments to ensure that EU 
institutions apply the principle in accordance with Protocol 2 on the application of the 
principles of subsidiarity and proportionality.

1.2 The test established by  Article  5(3)  TEU is, in effect, a “comparative efficiency” 
exercise, involving a “necessity” test and a “greater benefits” test:

(i) Necessity - Is action by the EU necessary to achieve the objective of the proposal? Can 
the objective of the proposal only be achieved, or achieved to a sufficient extent, by EU 
action?

(ii) Greater Benefits - Would the objective be better achieved at EU level – i.e. would 
EU action provide greater benefits than action at Member States level?

1.3 To assist national parliaments in their evaluation of subsidiarity compliance, Article 5 of 
Protocol 2 provides explicitly that

“Any draft legislative act should contain a detailed statement making it possible to appraise 
compliance with the principles of subsidiarity and proportionality. This statement should 
contain some assessment of the proposal's  financial  impact  and,  in  the  case  of  a  
directive,  of  its implications for the rules to be put in place by Member States...”

1.4 Therefore, any new draft legislative act:
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 must be supported by a sufficiently ‘detailed statement’ to allow a judgment to 
be made by national parliaments on its compliance with the principle of subsidiarity;

 must clearly satisfy both the necessity and greater benefit tests; and

 must, under the principle of conferral set down in Article 5(2) of the TEU, show 
that the Union is acting ‘only within the limits of the competences conferred upon it 
by the Member States in the Treaties to attain the objectives set out therein.’

2. Scrutiny by the Joint Committee on Justice and Equality

The Joint Committee (hereinafter referred to as the “Committee”) has scrutinised this 
proposal at two meetings, on 18 January 2017 and 1 February 2017.

2.1 At its meeting of 18 January, the Committee agreed that COM(2016)723 warranted  
further  scrutiny,  and  it  was  subsequently  agreed  to  invite officials from the Department 
of Justice and Equality and the Department of Jobs, Enterprise & Innovation to a 
meeting of the Committee on 1February to further discuss and to be briefed on the 
technical aspects of the proposals. The Committee also agreed to invite submissions from 
stakeholders/experts to discuss the wider implications of the proposals on Ireland’s existing 
corporate and personal insolvency structures.

2.2 Following the Committee’s consideration of these matters, it agreed a reasoned 
opinion on the proposal at its meeting on 15 February.

3. Opinion of the Joint Committee

The Committee has had specific regard to the Treaty provisions and is of the opinion that the 
proposal does not comply with the principle of subsidiarity. The reasons are set out in the 
following paragraphs:-

3.1 The Committee is of the opinion that the EU Commission has not adequately met the 
procedural requirements (in Protocol 2, Article 5) to provide a detailed statement with 
sufficient quantitative and qualitative indicators, to allow national parliaments to fully assess 
all the implications of a cross-border proposal of this nature.

3.2 The Committee believes that the draft proposal is in breach of the principles of 
subsidiarity and proportionality in seeking to harmonise the substantive law of Member 
States in relation to insolvency for the first time. A Directive normally sets general 
principles and gives Member States discretion as to how achieve them. However, the draft 
proposal is not confined to establishing general principles. It adopts a detailed and, at times, 
prescriptive approach on both substantive and procedural aspects. For example, it requires 
Member States to introduce an “early warning” mechanism (Art 3); and provide for preventive 
restructuring frameworks (Art 4); sets out detailed conditions for Member States to fix a stay 
on enforcement actions pending restructuring (Art 6); prescribes very detailed and extensive 
information to be contained in a restructuring plan (Art 8); and proposes substantive 
minimum conditions for cross-class cram down (Art 11).
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3.3 While Irish law already provides for much of what is proposed as regards 
restructuring and second chance, some of the detailed requirements do not appear, as 
currently drafted, to fit with important provisions of Irish law which are working well. 
Some of the very prescriptive conditions set out in the draft Directive may affect the balance 
currently struck in Irish law between debtors and creditors - a balance which must be struck 
with reference to specific cultural, social and economic factors within an individual Member 
State.

3.4 The Committee has specific concerns in relation to Articles 4, 9-11, and 24, which 
contain provisions regulating access to the courts and access to the courts in insolvency 
cases. Articles 4 and 5 oblige Member States to limit the involvement of a judicial or 
administrative authority in a manner that is necessary and proportionate so that the rights of 
any affected parties are safeguarded. This is very loosely drafted and the words “necessary” 
and “proportionate” could be the subject of range of interpretations.

3.5 The procedures envisaged by the proposed Directive could have a significant impact 
on the property rights of creditors and shareholders which, if there is a low level of judicial 
oversight in the process, might give rise to concerns as to whether it would be consistent with 
the Irish Constitution, which explicitly safeguards property rights. The Committee would be 
concerned for constitutional reasons about any attempt to remove or limit the role of the 
courts in a process where decisions are being made affecting rights to private property.

3.6 Within Irish law currently, the entrepreneurial debts of a sole trader are co-mingled 
with personal debts. Distinguishing the two has implications, some of which may touch 
upon constitutional property rights. Currently, for example, a lending institution which 
advances a loan to an entrepreneur sole trader would have full recourse against both 
entrepreneurial and non-entrepreneurial assets of that sole trader in the event of default. The 
draft Directive may restrict the right of recourse, thereby affecting the current property rights 
of the lending institution.

3.7 Other provisions of the draft Directive also concern the Committee in that they may 
impact upon the independence of the judiciary, which is enshrined in the Irish Constitution. 
Article 24 provides that members of the judiciary dealing with restructuring and insolvency 
matters “receive initial and further training to a level appropriate to their responsibilities.” It 
also obliges Member States to ensure that these matters “are dealt with in an efficient manner 
which ensures expeditious treatment of the procedures  and  that  members  of  the  judiciary  
in  charge  have  the necessary expertise and specialisation.” Irish legislation does not contain 
provisions requiring members of the judiciary to have specific training, or directing the courts 
as to how to organise their business. This would not be considered consistent with the 
constitutionally safeguarded independence of the judiciary. Ireland’s common law model 
differs to the European civil code in this respect, where judges are effectively officials of the 
Government.

3.8 Article 11 provides that a restructuring plan must comply with the“absolute priority rule” 
- a dissenting class of creditors has to be satisfied in full before a more junior class can 
receive any distribution or keep any interest under the restructuring plan. This rule is not a 
feature of Irish law currently. The Committee is concerned that the imposition of this rule on 
our current arrangements would change the nature of creditor engagement with personal 
insolvency practitioners and could lead to a secured creditor absenting itself from the 
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arrangement process in the knowledge that, if a court approved the arrangement, the secured 
creditor would receive the entire dividend ahead of all unsecured creditors.

3.9 The Committee believes that the data collection requirements imposed on Member 
States under Article 29 of the draft proposal are onerous. It heard evidence that a 
significant number of informal arrangements are made each year between debtors and 
creditors, no details of which are maintained. The requirements set out in Article 29 are 
unduly burdensome and disproportionate.

3.10 The Committee is of the view that the proposals are not compliant with the principle 
of proportionality and exceed what is necessary to achieve its objectives. Under the principle 
of proportionality, “the content and form of Union action shall not exceed what is necessary 
to achieve the objectives of the Treaties.”1

3.11 It also believes that these proposals are in breach of the principle of subsidiarity. 
The Committee affirms the principle stated within the document Testing European legislation 
for subsidiarity and proportionality– Dutch list of points for action presented by then-
foreign minister Frans Timmermans to the Dutch Parliament, which proposes that 
action be taken “at a European level only when necessary, at national level whenever 
possible.”2

3.12 The Committee is concerned that the infringement of the principle of 
proportionality creates problems in terms of subsidiarity as “under the principle of 
proportionality, the content and form of Union action shall not exceed what is necessary to 
achieve the objectives of the Treaties.”3 As a consequence of the proposals being deemed 
disproportionate, a legitimate question arises as to whether action at EU level is appropriate. It 
is the conclusion of the Committee that the European Commission has not demonstrated why 
action at Union level is required.

3.13 The Committee is satisfied that the above points, taken together, demonstrate that the 
proposed Directives breach the principle of subsidiarity.

4. Recommendation of the Joint Committee

The Committee agreed this Report under Dáil Standing Order 114 and SeanadStanding 
Order 101 on 15 February 2017.

The Committee, pursuant to Standing Orders, recommends the reasoned opinion contained in 
section 3 above for agreement by Dáil and Seanad Éireann.

Caoimhghín Ó Caoláin, T.D. 
Chairman

15 February 2017 

1 Article 5(4) TEU.
2 Ministerie van Buitenlandse Zaken, Testing European legislation for subsidiarity and proportionality – Dutch 
list of points for action.
3 Art 5(4) TEU.


