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This proposal was already dealt with by the Federal Council at an earlier point in time, and the

Communication adopted by the Federal Council in this context was replied to by the European

Commission. At that time, the Commission expressed its confidence in respect of the

forthcoming political process. However, in view of the turn taken by the negotiations on this

proposal, the Federal Council decided once again to draw attention to the issues arising from

this proposal.

Directive 2006/123/EC on Services in the Internal Market (Services Directive) obliges the

Member States to notify the European Commission of all legal and administrative provisions

concerning requirements and restrictions applicable to service providers. In Art.15 para.7 and

Art.39 para.5 of the aforementioned Services Directive, the Member States are obliged to notify

the European Commission in advance of any new requirements and restrictions applicable to

service providers arising from national laws, regulations and administrative provisions. As stated

in the current proposal, the Commission foresees a more stringent obligation of notification

pursuant to the Services Directive modelled on the duty of notification of technical standards and

regulations. This would mean that the notified measure cannot be adopted for a period of three

months; moreover, provisions not notified would be rendered ineffective. Since the most recent

judgment of the Court of Justice of the European Union (Amersfoort vs. Appingedam), there has



been cause for concern that even municipal regulations and provisions relating to special

planning, such as zoning plans and development plans, will also be subject to a duty of

notification. This would mean that numerous zoning plans and development plans of the local

authorities would have to be notified to the European Commission. For many Member States,

including Austria, such stringent rules would entail an enormous administrative burden. In the

event of spatial planning measures being in violation of Union law, local authorities might have to

observe a three-month waiting period before adopting a measure, which ultimately entails the

risk of the measure being ineffective and the local authority being held liable for damages. This

cannot possibly be the intention of Art.5 para.3 of the Treaty on European Union (principle of

subsidiarity), as spatial planning at local authority level is one of the foundations of local policy

making. Decisions of this type can best be taken close to and with the citizens concerned. The

measures taken at regional level work well and have proved to be sufficient. From the viewpoint

of the Federal Council, the Land of Vorarlberg (opinion dated 22 February 2017) and the Land of

Lower Austria (opinion dated 14 November 2018), there is no need for any action at European

Union level.


