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Subject: Reasoned opinion of the German Bundesrat on the proposal for a directive of the 
European Parliament and of the Council on the enforcement of Directive 
2006/123/EC on services in the internal market, laying down a notification 
procedure for authorisation schemes and requirements related to services, and 
amending Directive 2006/123/EC and Regulation (EU) No 1024/2012 on 
administrative cooperation through the Internal Market Information System
COM(2016)0821 – C8-0011/2017 – 2016/0398(COD))

Under Article 6 of the Protocol (No 2) on the application of the principles of subsidiarity and 
proportionality, national parliaments may, within eight weeks of the date of transmission of a 
draft legislative act, send the Presidents of the European Parliament, the Council and the 
Commission a reasoned opinion stating why they consider that the draft in question does not 
comply with the principle of subsidiarity.

The German Bundesrat has sent the attached reasoned opinion on the aforementioned 
proposal for a directive.

Under Parliament’s Rules of Procedure the Committee on Legal Affairs is responsible for 
matters relating to compliance with the subsidiarity principle.
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ANNEX

Parliament of Representatives of the Regions of the Federal Republic of Germany
BUNDESRAT

954th sitting of 10 March 2017
Document 6/17

DECISION
of the Bundesrat

Proposal for a Directive of the European Parliament and of the Council on the enforcement of 
the Directive 2006/123/EC on services in the internal market, laying down a notification 
procedure for authorisation schemes and requirements related to services, and amending 
Directive 2006/123/EC and Regulation (EU) No 1024/2012 on administrative cooperation 
through the Internal Market Information System
COM(2016) 821 final

At its 954th sitting, on 10 March 2017, the Bundesrat, pursuant to Article 12(b) TEU, adopted 
the following opinion:

1. The Bundesrat takes the view that the proposal for a directive, in its present form, does 
not comply with the principles of subsidiarity in accordance with Article 5(3) TEU or 
of proportionality in accordance with Article 5(4) TEU. It contains a procedure 
whereby a preventive check on the compatibility of national law with EU law would 
be carried out by the Commission alone. The changes to the existing notification 
procedure provided for in the proposal for a directive amount to a significant 
encroachment on national sovereign powers and are highly questionable as to their 
compatibility with the principle of democracy.

2. Hitherto, the Member States have had to notify new national rules falling within the 
scope of the EU Services Directive 2006/123/EC (hereinafter: ‘the Services 
Directive’) only in accordance with Article 15(7) and Article 39(5), second 
subparagraph. In particular, the current notification procedure does not preclude the 
Member State’s immediate adoption and putting into force of the measure in question. 
However, this proposal for a directive provides that national draft measures may be 
adopted only after a standstill period of, as a general rule, three months (Article 3(3) 
and Article 5(2) of the proposal for a directive). There is no mention of exceptions, 
e.g. for urgent cases, bills tabled by a group of members or amendments by individual 
members. The proposal would make it mandatory for Member States to submit draft 
measures to a prior vetting, giving full reasons and providing specific information to 
demonstrate why they are proportionate (Article 3(5) of the proposal for a directive). 
Breaches of the notification obligation would constitute a substantial procedural defect 
of a serious nature as regards its effects vis-à-vis individuals (Article 3(4) of the 
proposal for a directive) and render the measure in question inapplicable. If the 
Commission regards the draft as incompatible with the Services Directive, it may issue 
a decision (Article 7 of the proposal for a directive) requiring the Member State 
concerned to refrain from adopting the draft measure or to repeal it.

3. In the Bundesrat’s view the proposal raises concerns even as to its compatibility with 
the principle of democracy, which in accordance with Article 2(1) TEU is one of the 
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founding values of the EU. Given the broad scope of the proposed directive, in future 
any parliamentary activity having a connection with services would be subject to a 
reservation pending authorisation by the Commission. This means that, under the 
proposal for a directive, democratically legitimated parliaments would be placed under 
the control of the Commission, an executive body. This would undermine the 
legislative competence of the Member States in the field of services.

4. An objection on grounds of subsidiarity, as provided for in Article 12(b) TEU, also 
encompasses the issue of the EU’s competence (see the Bundesrat’s opinions of 9 
November 2007, Bundesrat document No 390/07 (Decision), point 5, 26 March 2010, 
Bundesrat document No 43/10 (Decision), point 2, and 16 December 2011, Bundesrat 
document No 646/11 (Decision)). The principle of subsidiarity is a principle 
concerning the exercise of competence. The subsidiarity principle is also infringed if 
the Union possesses no competence. Accordingly, the subsidiarity check must first of 
all examine whether the proposal’s legal basis is such as is required for the EU to take 
action.

5. The proposal for a directive takes as its legal basis Article 53(1) TFEU, in conjunction 
with Article 62 TFEU, and the internal market competence conferred by Article 114 
TFEU. However, Article 53(1) TFEU permits only the issuance of directives for the 
mutual recognition of diplomas and for the ‘coordination’ of Member State legal 
provisions. Making all measures that relate to services subject to a preventive 
reservation pending examination goes well beyond a mere coordinating activity in 
relation to the mutual recognition of diplomas. Article 114 TFEU is equally unsuitable 
as a legal basis for the proposal. It is settled ECJ case-law that Article 114 TFEU does 
not confer upon the Union legislature a general power to regulate the internal market. 
A legal act issued on the basis of Article 114 TFEU must genuinely contribute to 
removing existing barriers to the completion of the single market or perceptible 
distortions of competition (cf. ECJ judgment of 5 October 2000 in Case C-376/98, 
Federal Republic of Germany v European Parliament and Council of the EU). In the 
case of this proposal, however, it is neither shown nor is it easy to see what 
specifically impending Member State measures would justify such an severe 
encroachment on the legislative powers of the national legislature. The proposal 
merely notes that it will ‘have the effect of preventing the introduction of single 
market barriers resulting from a heterogeneous development of national laws and of 
contributing to the approximation of national laws, regulations or administrative 
provisions as regards the services covered by the Services Directive’. Article 114 
TFEU does not confer any such power.

6. Furthermore, conferring on the Commission the power to take decisions on the 
compatibility of a draft measure with the Services Directive is also an encroachment 
that alters the nature of relations among the European institutions as regulated by the 
Treaties. The TFEU contains distinct rules on Treaty infringement which enable, both 
through their direct outcome and indirectly, a mandatory ex-post scrutiny of measures 
to be carried out by the ECJ. For example, under Article 258 TFEU, the Commission 
may, if it considers that a Member State has failed to fulfil an obligation under the 
Treaties, initiate Treaty infringement proceedings in which the ECJ ultimately decides 
on whether EU law has been complied with.  For fundamental changes to this 
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relationship, such as this proposal for a directive provides, a Treaty amendment would 
be necessary.

7. Furthermore, the proposal does not comply with the proportionality principle. Article 
5(4) TFEU states that the content and form of Union action must not exceed what is 
necessary to achieve the objectives of the Treaties. In particular they must be 
necessary and proportionate.

8. The purpose of the proposal for a directive is more effective scrutiny, and better 
implementation, of Member State legislation in the sphere of the EU Services 
Directive. However, there are already procedures for the mandatory scrutiny of 
national legislation as to its compatibility with EU law (treaty infringement 
proceedings). The Commission has not convincingly shown why there is a need to 
take action in this area. Nor does the Commission show sufficiently clearly why the 
existing notification scheme needs to be tightened. There is no reliable evidence for
the inefficiency of the existing notification procedure as alleged by the Commission.

9. By restricting national legislative procedures, imposing significant obligations to 
furnish evidence and conferring on the Commission a right of reservation pending 
authorisation in respect of national rules, this measure significantly encroaches on the 
sovereignty of the Member States. Particularly with this in mind, the Bundesrat 
considers that the measure is also disproportionate.

10. Finally, the proposed amendments would lead to a significant increase in 
administrative effort at Member State level, without providing any added value. It is 
merely asserted that the costs involved would be cancelled out by savings in 
expenditure on Treaty infringement proceedings.
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