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Under Article 6 of the Protocol (No 2) on the application of the principles of subsidiarity and 

proportionality, national parliaments may, within eight weeks of the date of transmission of a 

draft legislative act, send the Presidents of the European Parliament, the Council and the 

Commission a reasoned opinion stating why they consider that the draft in question does not 

comply with the principle of subsidiarity. 

The Austrian Federal Assembly (Bundesrat) has sent the attached reasoned opinion on the 

aforementioned proposal for a directive. 

Under Parliament’s Rules of Procedure the Committee on Legal Affairs is responsible for 

matters relating to compliance with the subsidiarity principle. 



 

PE602.795v01-00 2/3 NP\1121768EN.docx 

EN 

ANNEX 

 

20/SB-BR/2017 

 

 

REASONED OPINION 

 

of the EU Committee of the Bundesrat of the Republic of Austria of 15 March 2017 drawn up 

pursuant to Article 23(g)(1) of the Constitution, in conjunction with Article 6 of the Protocol 

(No 2) on the application of the principles of subsidiarity and proportionality 

 

 

COM(2016) 822 final 

Proposal for a directive of the European Parliament and of the Council on a 

proportionality test before adoption of new regulation of professions 

 

 

A. Reasoned opinion 

 

The proposal under consideration is incompatible with the subsidiarity principle. 

 

 

B. Justification 

 

On 10 January 2017, the European Commission submitted a proposal on a proportionality test 

for regulation of professions, as part of its internal market package. In the Bundesrat’s view, 

the proposal is not compatible with the principles of subsidiarity and proportionality. The 

proposal for a directive is based on Articles 46, 53(1) and 62 TFEU. Article 46 TFEU 

stipulates that the EU shall take all measures required to bring about freedom of movement 

for workers. Articles 53 and 62 TFEU provide that, in order to make it easier for persons to 

take up and pursue activities as self-employed persons, directives may be issued for the 

coordination of the provisions laid down by law, regulation or administrative action in the 

Member States concerning the taking-up and pursuit of activities as self-employed persons. 

The powers governed by these clauses are shared between the EU and the Member States, so 

that the proposal for a directive must be assessed in the light of the principles of subsidiarity 

and proportionality. In particular as regards proportionality, the Bundesrat has serious 

reservations. Powers are shared in that Articles 46, 43 and 62 TFEU are intended to prevent 

discrimination against workers and self-employed persons and to ensure mutual recognition 

of their qualifications, and not to approximate the Member States’ requirements concerning 

qualifications. 

 

The regulation of regulated professions remains a responsibility of the Member States, which 

means that they are permitted to decide individually and without consultation whether or not 

there is a need to adopt rules on a regulated profession or restrictions on access to it. This is 

possible provided that the principles of proportionality and non-discrimination are respected. 

The Commission bases its arguments on the right to work, meaning freedom to choose a 

profession or entrepreneurial freedom, and the fact that freedom to choose a profession and 

entrepreneurial freedom are guaranteed by the European Union’s Charter of Fundamental 
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Rights. Regulatory measures must therefore be duly justified, which should be done by means 

of a thorough proportionality assessment. 

 

The ‘regulated’ professions are those that may be exercised or accessed only by people who 

hold certain qualifications. The activities and qualification requirements applicable differ very 

widely between Member States on account of their respective historical development and 

experiences. The purpose of the regulation is to protect numerous types of public interests, 

and particularly to ensure that the performance of practitioners of professions is of such a 

quality as to ensure this protection. Directive 2013/55/EU already brought about a substantial 

modernisation in the field of the regulated professions: a large measure of transparency was 

achieved by means of mutual evaluation and improved information about those professions. 

At that time, criteria were also introduced for the evaluation of proportionality, particularly: 

non-discrimination, regulation in the public interest, and necessity for the purpose of attaining 

the objective. 

 

The Commission has now proposed an expanded list of mandatory criteria for the regulated 

professions. Article 6(2) of the proposal lists a total of 11 assessment criteria, and Article 6(4) 

a further 10. The Bundesrat does not see the need for a proposal for a directive in order to 

establish additional criteria; the less binding instrument of a recommendation would be just as 

appropriate for this purpose. Bearing in mind that the adoption of rules is also intended to 

protect consumers and workers, this directive seems an unnecessary additional obstacle to 

legislation. EU law already includes adequate provisions and arrangements for scrutiny to 

prevent over-regulation (the provisions of the Services Directive and the Unfair Commercial 

Practices Directive, and the proportionality test provided for by the Professional 

Qualifications Directive). Apart from this aspect, the main issue is that of compliance with the 

proportionality principle. In the light of that principle, it is not clear why there should be a 

need for the compulsory adoption of so many criteria, which would have to be applied 

cumulatively, or such comprehensive rules on methodology, in order for regulated professions 

to be assessed efficiently and proportionately. The Bundesrat considers the list of criteria too 

extensive and excessive. The added value of performing such an assessment in comparison 

with the impact assessment which is in any case required in Austria is not clear to the 

Bundesrat. Moreover, there is a requirement to conduct ex ante assessments of both minor and 

simplifying changes in the field of the regulation of professions, which is all the more reason 

to consider the proposal disproportionate. 

 

Lastly, the Bundesrat would refer to the case-law of the EU Court of Justice. The Court of 

Justice has held, on the one hand, that, so long as the conditions for access to a profession are 

not harmonised, Member States may decide what knowledge and skills are required in order 

to exercise the profession. On the other hand, the Court observes that the fact that one 

Member State imposes less strict rules than another does not mean that the latter’s rules are 

disproportionate and hence incompatible with European Union law. At all events, in 

submitting this proposal, the Bundesrat considers that the Commission is interfering 

disproportionately in the field of the regulated professions.  

 


