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Under Article 6 of the Protocol (No 2) on the application of the principles of subsidiarity and 

proportionality, national parliaments may, within eight weeks of the date of transmission of a 

draft legislative act, send the Presidents of the European Parliament, the Council and the 

Commission a reasoned opinion stating why they consider that the draft in question does not 

comply with the principle of subsidiarity. 

The German Bundesrat has sent the attached reasoned opinion on the aforementioned 

proposal for a directive. 

Under Parliament’s Rules of Procedure the Committee on Legal Affairs is responsible for 

matters relating to compliance with the subsidiarity principle. 
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Bundesrat 

Document 45/17 

10.03.2017 

Decision 

of the Bundesrat 

 

Proposal for a Directive of the European Parliament and of the Council on a proportionality 

test before adoption of new regulation of professions 

COM(2016)0822 

 

At its 954th sitting, on 10 March 2017, the Bundesrat, pursuant to Article 12(b) TEU, adopted 

the following opinion: 

 

1. The Bundesrat takes the view that the proposal to set, in the form of a directive, EU-

wide criteria for the proportionality test before the adoption of new national regulations on 

professions or before amending existing regulations, encroaches on national sovereignty and 

does not comply with the principles of subsidiarity and proportionality. 

2. The Bundesrat doubts that the proposal for a directive can be supported by any of the 

legal bases that are required for action to be taken by the EU. An objection on grounds of 

subsidiarity, as provided for in Article 12(b) TEU, also encompasses the issue of the EU’s 

competence (see the Bundesrat’s opinions of 9 November 2007, Bundesrat document No 

390/07 (Decision), point 5, 26 March 2010, Bundesrat document No 43/10 (Decision), point 

2, and 16 December 2011, Bundesrat document No 646/11 (Decision)). 

3. The proposal constitutes an encroachment on the right of Member States to regulate 

regulated professions. It is up to each Member State to impose rules for the access to or 

pursuit of a profession, so long as the principles of non-discrimination and proportionality are 

respected. The EU has no comprehensive powers to legislate or to harmonise legislation in 

this area. 

4. The Commission bases its proposal on Articles 46, 53(1) and 62 TFEU. The selected 

legal basis requires that the planned legal act should genuinely have the aim of making it 

easier, by means of harmonisation of law, for workers and those wishing to establish 

businesses or provide services to move from their country of origin to their country of 

destination, and thus of improving the conditions for engaging in cross-border activities. 

There needs to be a positive internal market effect. The mobility of self-employed persons 

and employees is guaranteed by means of the Directive on the recognition of professional 

qualifications. There is therefore no requirement to take action in order to guarantee mobility. 

The European legislature has already listed, in Article 59(3) of the Professional Qualifications 

Directive, the proportionality criteria which have emerged through ECJ case law. 

5. The purpose of the selected legal basis is to overcome the existing barriers permissible 

in national law by means of the recognition and/or coordination of national law in the interest 

of legal certainty. The use of a directive to codify case law on the proportionality test yields 

no added value; it can at most serve to provide uniformity in testing barriers to the 

fundamental freedoms, but does not overcome them. The proposed binding rule is therefore 

not covered by the purpose of the legal basis. 

6. According to Article 5(3) TEU, in areas which do not fall within its exclusive 
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competence, the Union shall act only if and in so far as the objectives of the proposed action 

cannot be sufficiently achieved by the Member States, either at central level or at regional and 

local level, but rather, by reason of the scale or effects of the proposed action, be better 

achieved at Union level. The settled case law of the ECJ and Article 59(3) of the Professional 

Qualifications Directive already constitute a uniform EU legal framework for testing the 

proportionality of national regulations of professions. Compliance with this case law can also 

be sufficiently guaranteed at national level. 

7. Compliance with the proportionality principle requires, under Article 5(4) TEU, that 

the content and form of the Union action shall not exceed what is necessary to achieve the 

objectives of the Treaties. 

8. The Bundesrat doubts whether the setting of EU-wide criteria for the proportionality 

test before the adoption of new national regulations on professions or before amending 

existing regulations, and the methodology proposed for this purpose, is proportionate in its 

content and in particular whether it is necessary and appropriate. The proportionality principle 

is codified both in the European Union’s treaties and in EU legislation. Its effects are already 

apparent in the rule of law principle under Articles 2 and 5 TFEU. A test of the 

proportionality of existing and future regulations of professions takes place in Germany (as in 

other EU Member States) alone for reasons of constitutional law. 

9. This proposal for a directive, with its extremely detailed testing criteria, clearly goes 

beyond the settled case-law of the Court of Justice of the European Union. Using a directive 

to lay down additional requirements for proportionality tests is neither necessary nor 

appropriate and is not compatible with the directive’s aim, which is to make it easier for 

national authorities to carry out such tests. 

 The Bundesrat takes the view that other measures that encroached less on the rights of 

the Member States than the adoption of a legal act (such as voluntary self-regulation) would 

be an option. Even under current law, every time a professional regulation is issued or 

amended a proportionality test is carried out. At a time of deregulation and the dismantling of 

bureaucracy, it is hard to see the reasoning behind the detailed requirements for tests and 

comprehensive rules on methodology. The enormous cost involved is out of all proportion to 

the possible benefit. The existing EU legal framework and the settled case law of the ECJ on 

the proportionality test could also – as the European Council demanded in February 2015 – be 

made available to the national authorities by means of a (legally non-binding) guideline in 

order to simplify the proportionality test. An effective examination of Member State 

legislation and thus of compliance with the proportionality principle can be achieved by 

means of existing control mechanisms (such as pilot schemes and Treaty infringement 

proceedings). From this perspective, too, there is no need for a separate new directive. 


