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Under Article 6 of the Protocol (No 2) on the application of the principles of subsidiarity and 
proportionality, national parliaments may, within eight weeks of the date of transmission of a 
draft legislative act, send the Presidents of the European Parliament, the Council and the 
Commission a reasoned opinion stating why they consider that the draft in question does not 
comply with the principle of subsidiarity.

The German Bundestag has sent the attached reasoned opinion on the aforementioned 
proposal for a Directive.

Under Parliament’s Rules of Procedure the Committee on Legal Affairs is responsible for 
matters relating to compliance with the subsidiarity principle.
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ANNEX

GERMAN BUNDESTAG

DECISION

At its 221st session held on 9 March 2017, the German Bundestag, proceeding on the basis of 
Bundestag printed paper 18/11442,

and on the basis of information from the Federal government
–Printed paper 18/11229 No A.9–
decided on the proposal for a Directive of the European Parliament and of the Council on a 
proportionality test before adoption of new regulation of professions
COM(2016)822, Council doc. 5281/17
Here: opinion in accordance with Protocol (No 2) to the Treaty of Lisbon (application of the 
principles of subsidiarity and proportionality),

noting the information included in Bundestag printed paper 18/11229, A.8, A.9, A.10, A.11, 
the following resolution is to be adopted pursuant to Protocol (No 2) to the Treaty of Lisbon in 
conjunction with Section 11 of the Responsibility for Integration Act (IntVG):

To implement the single market strategy, the Commission has presented a ‘Services Package’. 
It includes a proposal for a Directive on a notification procedure (COM(2016)821; Council 
doc. No 5278/17), a Directive on a proportionality test (COM(2016)822; Council doc. No 
5281/17) and a Regulation and a Directive on the European services e-card (COM(2016)823; 
Council document No 5283/17 and COM(2016)824; Council doc. No 5284/17).

The proposal for a Directive on a notification procedure includes notification provisions for the 
Member States falling within the scope of Directive 2006/123/EC on services in the single 
market (Services Directive). The procedure would apply if the Federation, the federal states, 
municipalities or SROs (professional associations) were to introduce new or modify existing 
regulations that lie within the scope of the Services Directive. The proposal stipulates an 
obligation to give notice before the national legislative process is concluded. If, during the 
legislative process, modification is made to an already notified measure, notice will have to be 
given again. It is stipulated that the Member State shall provide specific evidence that less 
restrictive means are not available. As soon as the Commission has declared that it has 
received all of the documents required for notification, a three-month consultation period will 
begin. National draft legislation may only be passed after the end of this time limit. Within the 
three-month time limit, the Commission and the other Member States would have two months 
to comment on the notified legislation. Subsequently, the notifying Member State has one 
month to answer the comments put forward. Should the Commission have concerns regarding 
the compatibility of the legislation with the EU Services Directive 2006/123/EC, it may alert 
the notifying Member State, which would result in the Member State not being allowed to pass 
the legislation for a further three months. If after this three-month period of abeyance the 
Commission considers the draft legislation incompatible with EU Services 
Directive 2006/123/EC, Article 7 of the proposed Directive provides for the Commission to 
adopt a decision requiring the Member State to refrain from adopting the legislation or to 
repeal it. To challenge such a decision, the Member States would have to take recourse to the 
Court of Justice to be able to exercise their legislative power.
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The proposal for a Directive on a proportionality test stipulates an obligation to carry out such 
a test before Member States introduce new regulations, or modify existing ones that may 
restrict access to or pursuit of regulated professions. The proposal for a Directive includes 
detailed criteria by which compliance with proportionality can be consistently understood, 
independent of individual cases. The national authorities responsible for passing legislation are 
to produce qualitative, and if possible, quantitative evidence for the proportionality of the 
planned legislation.

In the proposals for a Directive and a Regulation, a new instrument is to be introduced, namely 
the European services e-card. The Member States would be obliged to accept this as evidence 
that the bearer is licensed and qualified to provide the service indicated on the card within the 
territory of host Member State. The e-card is initially intended to apply to selected professional 
services, e.g. architects, engineers, auditors, tax advisors, the construction sector (including 
individual trades) and other branches not specifically regulated in Germany (e. g. travel 
agents). To implement it, each Member State should create a coordinating authority or appoint 
an existing one. Applications for a services e-card shall be placed with the coordinating 
authority in the home Member State. This authority examines the application (for 
completeness and authenticity of documents, for example) and forwards it to the coordinating 
authority in the host Member State. The coordinating authority in the host member State then 
examines the application. For the temporary provision of services, the services e-card will be 
issued by the coordinating authority of the home Member State if the host Member State does 
not object within four weeks of the application being transmitted. For applications for a 
permanent business base, the host Member State has six weeks to establish which rules apply 
to registration and approval and to ask the applicant to provide corresponding evidence. In 
doing so, the host Member State has to take into consideration any requirements which the 
applicant has already fulfilled in the home Member State and which are equivalent to the host 
Member State’s own registration and approval regulations. After receiving this evidence, the 
host member State has one week to examine the documents. If the host Member State does not 
respond within the given period, the services e-card is deemed issued as per the terms of the 
application (tacit approval). It is not possible to subsequently revoke a permanent services e-
card that has been issued due to circumstances which could have been checked at the time of 
application. No further requirements (such as prior approval or registration) may be placed on 
bearers of an issued services e-card. The service provider’s adoption of the card is intended to 
be on a voluntary basis. It is valid for the entire territory of the host Member State.

It is through this package of measures that the Commission intends to implement its single 
market strategy (COM(2015)550; Council doc. 13370/15). In its opinion on the single market 
strategy (Bundestag, printed paper 18/8867),the German Bundestag, fundamentally welcomed 
the Commission’s aim of strengthening the single market, but at the same time called upon the 
Commission:

- to ensure that the Commission’s proposal of assistance in incorporating single market 
regulations in national legislation is kept on a voluntary basis;

- in reforming the notification procedures in the Services Directive, to comprehensively 
justify the introduction of a period of abeyance in the notification process and to work in 
cooperation with the Member States to develop its scope. Furthermore, the legislative process 
must not become excessively slow and must not lead to more bureaucracy;

- to configure the services passport so that a reduction in bureaucratic formalities in 
cross-border occupations is achieved but that nonetheless, the services passport may not lead to 
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more bureaucracy, nor to a state of affairs in which the host Member State may no longer place 
justifiable demands on the service provider.

The German Bundestag has now tested the measures included in the Services Package for 
compliance with the principles of subsidiarity and proportionality. However, further 
examination of the contents of the proposals is not yet complete. In particular, it is 
questionable whether the obligation to establish a national coordinating authority for the 
proposed services card is compatible with the German federal system and with the 
constitutional division of powers in Germany; since it is the federal states that are 
fundamentally competent for the execution of law and the granting of approvals.

Regarding compliance of the proposals put forward in the Services Package with the principals 
of subsidiarity and proportionality, the German Bundestag finds as follows:

I. The Commission’s proposal for a Directive on the notification procedure violates the 
principles of subsidiarity and proportionality in accordance with Article 6 of Protocol (No 2) of 
the Treaty of Lisbon. According to this provision, the national parliaments may submit a 
reasoned opinion if a draft legislative act is regarded by them as incompatible with the 
subsidiarity principle. The German Bundestag understands the standard to be applied for the 
test as follows: It includes the choice of legal basis, compliance with subsidiarity in the 
narrowest sense in accordance with Article 5(3) of the EU Treaty, as well as the principle of 
proportionality in accordance with Article 5(4) of the EU Treaty (cf. Bundestag printed papers 
17/3239; 17/8000; 17/11882).

1. The proposal cannot be built on a legal basis enshrined in the EU Treaties.

a. Article 53(1) TFEU, which the Commission cites, only permits directives to be issued for 
mutual recognition of diplomas, certificates and other evidence of formal qualifications, as 
well as the ‘coordination’ of the legal provisions of Member States. However, a preventative 
review of all service-related regulations significantly transcends the purely coordinating 
capacity for mutual recognition of certificates.

b. Neither may Article 114 TFEU, also cited by the Commission, be used as basis for the 
proposal for a Directive. According to consistent case-law of the Court of Justice, Article 114 
TFEU does not confer on the legislature of the Union overall competence to regulate the single 
market. Rather, a legal act adopted on the basis of Article 114 TFEU must actually help 
eliminate existing restrictions to the implementation of the single market, or remove tangible 
barriers to competition (cf. Judgement of the Court of 5 October 2000, circ. C-376/98). The 
present proposal is limited to the assumption that it will have the effect of ‘preventing … a 
heterogeneous development of national laws and of contributing to the approximation of 
national laws, regulations or administrative provisions as regards the services covered by the 
Services Directive’. The proposal contains no evidence for this assumption.

c. Furthermore, doubts arise about the compatibility of the proposal for a Directive with the 
principle of democracy, which, in accordance with Article 2 of the EU Treaty, is one of the 
fundamental values of the European Union. Given the broad scope of application of the 
Directive, in the future every parliamentary activity relating to the provision of services would 
be conditional on approval by the Commission. This means that according to the Directive 
proposal, democratically legitimised parliaments would be placed under the control of the 
Commission – an executive organ.

d. Ultimately, the proposal for a Directive distorts the relationship between the Commission 
and the Member States as governed by the EU Treaties. According to the EU Treaties, the 
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Commission may, after preliminary proceedings, appeal to the Court of Justice if it perceives a 
violation of the Treaties by a Member State. In contrast, the Directive proposal stipulates that 
the Member States would have to take recourse to the Court of Justice before being able to 
exercise their legislative power. A fundamental change to this relationship as stipulated in the 
proposal for a Directive would require an amendment of the Treaties.

2. Considerable doubts exist regarding the proportionality of the proposal for a Directive. 
Pursuant to Article 5(4) of the EU Treaty, in accordance with the principle of proportionality, 
the content and form of Union action shall not exceed what is necessary to achieve the 
objectives of the Treaties. Therefore, a draft legislative act must be appropriate, necessary and 
reasonable.

a. The fact that procedures already exist to oversee the compatibility of national legislation 
with EU law (infringement proceedings and EU Pilot) speaks against the necessity of the 
proposal. The Commission does not fully justify why these procedures are not sufficient. There 
is also no adequate explanation why the existing notification process has to be intensified and 
changed into an (illegitimate) authorisation process.

b. In addition, there are doubts as to the proportionality of the proposal for a Directive, because 
there is no provision for exceptions. This will make it impossible for legislators to react 
quickly in the event of urgent deficits in the service provision sector. This has an especially 
serious effect if, due to an imminent transfer into a new parliamentary term, the legislative 
process is so delayed by the notification procedure that it is no longer possible to reach a 
conclusion before the end of the parliamentary term and the legislative proposal falls prey to 
discontinuity.

II. In the opinion of the German Bundestag, the Commission’s proposal for a Directive on a 
proportionality test violates the principles of subsidiarity and proportionality in accordance 
with Article 6 of Protocol (No 2) of the Treaty of Lisbon.

1. The proposal cannot be built on a legal basis enshrined in the EU Treaties.

With regard to regulated professions, the legislative power of the European Union arises from 
its capacity to issue directives concerning mutual recognition of diplomas, certificates and 
other evidence of formal qualifications, as well as the coordination of the legal and 
administrative provisions of Member States. Relevant rules at Community level have been 
temporarily consolidated in Directive 2005/36/EC on the recognition of professional 
qualifications, revised by Directive 2013/55/EU. The issue of professional regulation is also 
closely tied in with education policy considerations. With regard to education policy, 
harmonisation of laws and regulations is excluded by Article 165(4) TFEU. For this reason, in 
its relevant case-law on the free movement of people provided by Community law, the Court 
of Justice did not question the authority of the Member States to regulate professions. Instead, 
it was required that professional qualifications achieved in other Member States be examined 
for equivalence with those asked for in the home Member State.

Further conditions on national decisions concerning regulation of professions, which go over 
and above the general proportionality criteria of appropriateness, necessity and reasonableness 
derived from primary legislation, are, therefore, not covered by the limited remit at 
Community level. With this in mind, doubts must arise as to whether this Directive is founded 
upon sufficient competences.

2. The proposal does not comply with the proportionality principle.
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The Commission has not explained why further binding criteria for a proportionality test are 
necessary, given the existence of already approved test criteria. The proportionality test is 
already provided for in Article 59(3) of the Directive on the recognition of professional 
qualifications (Directive 2005/36/EC, amended by Directive 2013/55/EU). These criteria 
correspond to the criteria developed by the Court of Justice by which the proportionality of 
professional regulations can be judged.

Furthermore, the German Bundestag is of the opinion that other measures ought to have been 
considered that do not restrict the rights of the Member States as much as a directive; in 
particular a recommendation to the Member States to implement a proportionality test.

Ultimately, the goal being pursued by the proposal for a Directive is not proportionate to the 
associated increase in bureaucracy and to restrictions on the freedom of national legislatures to 
make decisions. In Article 6(2) of the draft Directive alone, eleven test criteria are proposed, to 
which ten more are added in Article 6(4). In practice, the large number of criteria may lead to a 
more mechanical processing by the relevant regulatory authorities which would hinder a 
substantive analysis of the proportionality of the regulations, rather than promote it.

III. The Directive and the Regulation on a European services e-card raise questions regarding 
their compatibility with the principle of proportionality.

With regard to maintaining the principle of proportionality, the question arises whether the 
proposed coordinating authorities in both home Member State and host Member State are 
necessary. It would therefore be necessary to assess whether such an authority contradicts the 
concept of a single point of contact and whether it would create unnecessary dual structures. 
Even if the concept of a single point of contact is not always ideally implemented, it seems 
sensible for the authorities of the host Member State to be responsible for issuing approval. 
Their administration can give comprehensive information about existing requirements and 
efficiently manage the administrative processes.

Furthermore, the regulations as currently proposed effectively give a disproportionate level of 
authority to the home Member State. Because due to the very short time periods given to the 
host Member State to examine applications and the tacit approval given if the timescale is not 
met, the services e-card would effectively be issued without real examination by the host 
member State with the effect that national requirements, for example social requirements, are 
undermined and circumvented. Effectively circumventing the national requirements that are 
provided for by current EU law also casts doubt on the reasonableness and therefore 
proportionality of the proposal.

Furthermore, in the view of the German Bundestag it has not been entirely explained what, if 
any, overlap there is between the planned services e-card and the Professional Card introduced 
in Directive 2013/55/EU (Article 4a-4e of the Directive on Recognition). Dual structures must 
be avoided here as well.

IV. The German Bundestag reserves the right to issue a separate opinion on other aspects of 
the Services Package.

V. The German Bundestag asks its President to deliver this decision to the Commission, the 
European Parliament and to the Council of the European Union and furthermore to bring it to 
the attention of the parliaments of the Member States.


