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Under Article 6 of the Protocol (No 2) on the application of the principles of subsidiarity and 
proportionality, national parliaments may, within eight weeks of the date of transmission of a 
draft legislative act, send the Presidents of the European Parliament, the Council and the 
Commission a reasoned opinion stating why they consider that the draft in question does not 
comply with the principle of subsidiarity.

The French Senate has sent the reasoned opinion that is annexed hereto on the above-
mentioned proposal for a regulation.

Under Parliament’s Rules of Procedure, the Committee on Legal Affairs is responsible for 
matters relating to compliance with the subsidiarity principle.
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ANNEX

European resolution containing a reasoned opinion on the conformity with the subsidiarity 
principle of the proposal for a regulation on the internal market for electricity (recast), with 
reference number COM(2016)861 final, part of the Clean Energy For All Europeans package

Pursuant to Rule 73(g), paragraphs 4 and 5, of the Senate’s Rules of Procedure, the resolution 
adopted by the Committee on Economic Affairs, which reads as follows, has become a Senate 
resolution:

See reference no: Senate 548 (2016-2017)

Published in English on 30 November 2016, then in French on 23 February 2017, the 
proposal for a regulation of the European Parliament and of the Council on the internal 
market for electricity (recast), with reference number COM(2016)861 final, is part of the 
Clean Energy For All Europeans package.

It provides for fostering the convergence of electricity transmission and distribution tariff 
methodologies. It sets out principles and a procedure for coordinated resource adequacy 
assessment. It overhauls the tasks and duties of the European Network of Transmission 
System Operators (ENTSO), which was established in 2009 under the third Energy Package.

Having regard to Article 88-6 de la Constitution,

the Senate makes the following comments: 

– laying down common energy-market rules for the Member States is consistent with the 
concept of an energy union, of which it approves in principle;

– however, because energy is a shared competence, the Union should intervene only in 
respect of aims that cannot be sufficiently achieved by the Member States and can be better 
achieved at Union level;

1° On regional operational centres:

– Article 32 of proposal for a regulation COM(2016)861 provides for the creation of 
‘regional operational centres’, each covering a number of Member States, the Member 
States to be grouped for this purpose by the Agency for the Cooperation of Energy
Regulators (ACER);

– Article 38 of the proposal empowers the regional operational centres to address binding 
decisions to national system operators in four areas crucial to supply security, namely: 
‘coordinated capacity calculation’; ‘coordinated security analysis’; ‘regional sizing of 
reserve capacity’; and ‘[calculation of] the maximum entry capacity available for the 
participation of foreign capacity in capacity mechanisms’;
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– given their relevance to supply security, these are four areas in which voluntary 
cooperation may be particularly appropriate, however Member State sovereignty in this 
sphere does not lend itself to the transfer of a national competence to a so-called ‘regional’ 
body.

2° On the conclusion of capacity contracts for the same delivery period: 

– Article 21 of the proposal provides that capacity providers may participate ‘in more than 
one mechanism for the same delivery period’;

– this provision would result in a severe threat to supply security were a supply shortage to 
occur simultaneously in at least two of the areas covered by capacity contracts, the only 
penalty provided for in the event of a supplier defaulting being the imposition of a fine;

– as it is currently worded, Article 21 thus prevents Member States from pursuing a contracts 
policy that would ensure electricity supply security in a situation where demand 
outstripped supply.

For both these reasons, the Senate takes the view that proposal for a regulation 
COM(2016)861 does not comply with the principle of subsidiarity.

The above became a Senate resolution on 16 May 2017.

The President,

Signed: Gérard LARCHER
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