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the European Parliament and of the Council on the internal market for electricity 

 (COM(2016)0861 – C8 0492/2016 – 2016/0379(COD)) 

 

Under Article 6 of the Protocol (No 2) on the application of the principles of subsidiarity and 

proportionality, national parliaments may, within eight weeks of the date of transmission of a 

draft legislative act, send the Presidents of the European Parliament, the Council and the 

Commission a reasoned opinion stating why they consider that the draft in question does not 

comply w4ith the principle of subsidiarity. 

The Hungarian Parliament has sent the attached reasoned opinion on the aforementioned 

proposal for a directive. 

Under Parliament’s Rules of Procedure the Committee on Legal Affairs is responsible for 

matters relating to compliance with the subsidiarity principle. 
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ANNEX 

European Affairs Committee of the Hungarian Parliament 

 

 

To: Mr László Kövér 

President of the Hungarian Parliament 
 

Dear Mr Chair, 

 

The European Affairs Committee of the Hungarian Parliament hereby submits, pursuant to 

Article 142(2) of Resolution No 10/2014 (II. 24) OGY on the provisions of the Rules of 

Procedure, its report on the existence of the conditions for the adoption of a reasoned opinion 

concerning the proposal for a Regulation of the European Parliament and of the Council on the 

internal market for electricity (recast) [COM(2016)861; 2016/0379(COD)] and the proposal 

for a Directive of the European Parliament and of the Council on common rules for the 

internal market in electricity (recast) [COM(2016)864; 2016/0380(COD)]. 

 

 

Budapest, 18 April 2017 

 

Dr Richárd Hörcsik 

Committee Chair 
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European Affairs Committee of the Hungarian Parliament 

 

Independent Proposal by the Committee 

 

Report 

 

on the existence of the conditions for the adoption of a reasoned opinion concerning the 

proposal for a Regulation of the European Parliament and of the Council on the internal 

market for electricity (recast) [COM(2016)861; 2016/0379(COD)] and the proposal for a 

Directive of the European Parliament and of the Council on common rules for the 

internal market in electricity (recast) [COM(2016)864; 2016/0380(COD)]  

 

 

Rapporteur: Dr Richárd Hörcsik 

Chair 

 

Budapest, 18 April 2017 
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1. Legislative background to subsidiarity assessment 

According to the principle of subsidiarity, decisions should always be taken at the lowest 

possible level. 

Article 51 of the Treaty on European Union (hereafter referred to as the TEU) stipulates that 

planned European Union action accords with the principle of subsidiarity if it cannot be 

carried out at Member State level or if the objective can be achieved better, more effectively, 

at Union level and if a Union measure possesses added value. 

Protocol No 2 to the Lisbon Treaty2 stipulates that the national parliament of an EU Member 

State may examine draft legislative acts of the European Union for compliance with the 

principle of subsidiarity by means of a procedure laid down by law. If the parliamentary 

chamber concerned finds that the principle has been infringed, it may, within eight weeks of 

the date of transmission of the draft legislative act, send a reasoned opinion to the proposer of 

the legislation – the Commission – and the Union’s legislative authority. If the number of 

reasoned opinions stipulated in Protocol No 2 is received, the proposer of the legislation must 

review the legislative proposal and may ultimately withdraw it. The purpose of the procedure 

is that, where necessary, national parliaments should be able to prevent European Union 

institutions from exceeding their powers. 

The European Affairs Committee of the Hungarian Parliament may examine an EU draft 

legislative act in the light of the principle of subsidiarity pursuant to Article 71(1)-(2) of Law 

XXXVI of 2012 on the Hungarian Parliament and Article 142(1)-(2) of Resolution No 

10/2014 (II.24.) OGY concerning certain provisions of the Rules of Procedure (hereinafter 

HHSZ). 

If the European Affairs Committee finds that a legislative proposal does not adhere to the 

principle of subsidiarity, it will submit a report on the fulfilment of the conditions for 

accepting the reasoned opinion and a draft proposal for the approval of the report. On the basis 

of Section 142(3) HHSZ, the Hungarian Parliament shall decide on the approval of the report 

and the adoption of the proposal for a resolution. The time limit of eight weeks which applies 

to the adoption of a reasoned opinion is absolute, and it is therefore appropriate for the 

Hungarian Parliament to observe it. 

 

2. Subject of the subsidiarity assessment: the Commission’s legislative proposals 

On 30 November 2016, the European Commission submitted its package of measures entitled 

‘Clean energy for all Europeans’, which comprises the following two legislative proposals: 

 Proposal for a Regulation of the European Parliament and of the Council on the 

internal market for electricity (recast) [COM(2016)861; 2016/0379(COD)], 

(hereinafter: proposal for a regulation), and 

 Proposal for a Directive of the European Parliament and of the Council on common 

rules for the internal market in electricity (recast) [COM(2016)864; 2016/0380(COD)], 

(hereinafter: proposal for a Directive). 

                                                 
1 The legislative background of the Union relating to the enforcement of the principle of subsidiarity and the possible 

consequences of the procedure are set out in the Annex. 
2 Protocol No 2 regarding the application of the principles of subsidiarity and proportionality, attached to the Treaty on the 

European Union, the Treaty on the Functioning of the European Union and the Treaty establishing the European Atomic 

Energy Community. 
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The Commission’s proposed package of measures pays particular attention to three subject 

areas: bringing energy efficiency to the fore, the EU’s global leadership in renewables, and a 

fair deal for energy consumers. 

The legislative proposals aim to transform Europe’s electricity market in such a way that the 

use of renewable energy is properly integrated into the energy system and the necessary, 

consumer-centred legislative frameworks are put in place which will result in a flexible, 

competitive internal energy market. The package of measures will contribute to achieving the 

Energy Union, which emphasises in particular energy efficiency and bringing renewable 

energy sources to the fore, as well as stable energy provision and the integrated energy market, 

and the phasing out of regulated energy prices. 

The legal basis for the proposal for a Regulation and the proposal for a Directive is Article 

194(2) of the Treaty on the Functioning of the European Union (TFEU), based on which the 

competence of the European Union includes ensuring the functioning of the energy market; 

guaranteeing the security of energy supply, energy efficiency and energy saving; promoting the 

development of new and renewable energy sources; and promoting the interconnection of energy 

networks. However, Article 194 (2) TFEU stipulates that measures taken by the EU in the field of 

energy shall not affect a Member State’s right to determine the conditions for exploiting its energy 

resources, its choice between different energy sources and the general structure of its energy 

supply. 

One element of restructuring the electricity market is the strengthening of regional 

cooperation, which the European Commission regards as necessary, as decisions taken in an 

uncoordinated way at national level might lead to heavy costs being incurred by Europe’s 

consumers. In line with this approach, the European Commission also proposes rethinking 

regulatory oversight and providing the Agency for the Cooperation of Energy Regulators 

(ACER) with greater powers to resolve cross-border issues requiring coordinated regional 

decision-making. 

 

3. Examination of the proposal for a Regulation by the European Affairs Committee 

in the light of the subsidiarity principle 

The proposal for a Regulation on the internal market for electricity (COM(2016)861) aims to 

establish the basis for efficient achievement of the objectives of the European Energy Union 

and in particular the climate and energy framework for 2030 by enabling market signals to be 

delivered for increased flexibility, decarbonisation and innovation. 

According to the European Commission, the proposal for a Regulation aims to promote the 

integration of the European energy markets on the basis of Article 194, which the Commission 

does not think can be effectively ensured at Member State level. The Commission considers 

that the timeliness of the proposal for a Regulation is justified by the measures taken by the 

European Council. It should be noted that the Council conclusions mentioned refer to 

strategies and action plans, not to the establishment of a new regional organisational structure 

or to a radical transformation of the Member States’ energy mix. The Council Conclusions of 

15 December 2016, for example, focus only on the overall significance of the single market 

strategies and the Energy Union, setting a deadline of 2018 for their completion. 

With its proposal for a Regulation on the internal market for electricity, the European 

Commission proposes introducing new rules (set out below) which disregard the principles of 

subsidiarity and proportionality and thus overstep the bounds of the European Union’s 

competences. 
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3.1. Firstly, raising decisions on the capacity mechanism to EU level infringes the 

subsidiarity principle, since there is no justification for the elimination of market disturbances 

satisfactorily not being possible at national level. Infringement of the subsidiarity principle 

results primarily from application of the capacity mechanisms set out in Articles 18-24 of the 

proposal for a Regulation. 

Such mechanisms are currently applied in order to deal with market disturbances affecting 

security of supply which cannot be handled in any other way (e.g. by means of regulatory 

measures). The mechanism aims to guarantee medium- and long-term electricity supply in 

such a way that the supply will be able to satisfy the demand. Essentially, surplus revenue is 

guaranteed – in line with state aid rules – for capacity kept available by the capacity services 

or which has been recently created, thereby encouraging investment and the maintenance of 

capacity, which would not happen at market level. 

One of the general conditions governing the introduction of the capacity mechanisms set out in 

the proposal for a Regulation is new and states that, in contrast with current practice whereby 

the Member States propose applying the capacity mechanism according to analyses conducted 

on the basis of their own methodology, their proposals would now have to be based on an EU-

level source-conformity test determined by the proposal for a Regulation. The test would be 

developed by the European Network of Transmission System Operators for Electricity 

(ENTSO-E) and approved by ACER. 

3.2 A question about subsidiarity is raised by the indirect withdrawal of the Member 

States’ right to determine their energy mix in Article 23 of the proposal for a Regulation, 

which sets out the principles for establishing capacity mechanisms. Pursuant to Article 23(4), 

production capacity for which decisions on investment are taken after the Regulation comes 

into force must comply with the 550 g C02 /kWh limit value, which excludes coal-fired power 

stations from the capacity mechanism. This emission limit would put coal-based electricity-

generation at a disadvantage and, in the case of Member States which rely to a large extent on 

this method, the Regulation would result in an indirect restriction on how the energy mix is 

determined. 

This would violate the rights of the Member States laid down in Article 194(2) TFEU, as it 

would indirectly influence the free choice of energy sources and the overall structure of energy 

provision. According to Article 194(2) TFEU,  ‘Such measures shall not affect a Member 

State's right to determine the conditions for exploiting its energy resources, its choice between 

different energy sources and the general structure of its energy supply, without prejudice to 

Article 192(2)(c).’ 

In the impact assessment justifying the provisions, the European Commission stated that, 

because of variations in practice between the Member States, there was no suitable instrument 

for comparing and evaluating proposals on applying capacity mechanisms. In addition, 

national-level evaluations often paid too little attention to regional and European market 

opportunities, which can lead to unnecessary capacity production when state aid is guaranteed. 

The exclusive application of an analysis conducted on the basis of a pan-European 

methodology for security of supply at source as an evaluation in support of introducing the 

capacity mechanism is worrying. It would be acceptable for the European Network of 

Transmission System Operators (TSOs) for Electricity (ENTSO-E) to determine a single 

European methodology for conducting analyses or to carry out pan-European analyses. 

However, attention should continue to be paid to national and regional-level analyses. The 

planned measure would greatly restrict the leeway of the Member State concerned; in the light 

of the current ENTSO-E methodology and characteristics, opportunities for introducing 

capacity mechanisms would be drastically reduced, as indicators of security of supply are 



 

NP\1129906EN.docx 7/11 PE604.706v01-00 

 EN 

determined by taking into account the opportunities to import and cross-border capacity, so 

that pan-European analyses will not, in spite of positive news from other Member States on 

power station development, support the need for capacity mechanisms. 

A further problem is that the proposal for a Regulation does not take into account the cost-

effectiveness dimension. Article 18(3) of the proposal for a Regulation states that, before a 

Member State introduces a capacity mechanism, if there are concerns about the adequacy of 

resources, thought should be given primarily to eliminating regulatory distortions, enabling 

scarcity pricing, developing interconnectors, and issues of energy storage, demand-side 

provisions and energy effectiveness. At the same time, the proposal for a Regulation does not 

require any kind of cost-effectiveness analysis, so that it may happen that a future lack of 

capacity would be resolved by a considerably more expensive instrument than any capacity 

mechanism. 

3.3 The subsidiarity principle is infringed by the fact that the proposal for a Regulation 

would raise to regional level some of the Member States’ transmission system operational 

tasks. Regional operational centres with the right to make decisions autonomously would be 

set up; this conflicts with the fact that the responsibility for ensuring security of supply lies 

with the Member States. Establishing regional operating centres would seriously restrict the 

Member States’ ability to intervene in order to ensure security of supply. 

According to the justification of the proposal for a Regulation, TSOs could decide within 

regional operational centres (ROCs) on those issues where fragmented and uncoordinated 

national actions might negatively affect the market and consumers (e.g. in the fields of system 

operation, capacity calculation for interconnectors, security of supply and risk preparedness). 

Setting up these centres would go further than the kinds of autonomous cooperation currently 

in operation, initiatives for the development of which have recently been implemented. These 

have not yet been evaluated owing to a lack of time and experience, and the Commission did 

not wait for the results. The increase in competences put forward by the proposal for a 

Regulation is therefore not proportional to the objectives. 

 

4. Examination of the proposal for a Directive by the European Affairs Committee 

in the light of the subsidiarity principle 

Regarding the proposal for a Directive, the subsidiarity principle might first arise in 

connection with Article 5, as it requires electricity pricing to be determined by the market 

rather than by the Member States. 

Article 5 of the proposal for a Directive – market-based supply prices: 

(1) Electricity suppliers shall be free to determine the price at which they supply electricity to 

customers. Member States shall take appropriate actions to ensure effective competition between 

electricity suppliers. 

(2) Member States shall ensure the protection of energy poor or vulnerable customers in a targeted 

manner by other means than state interventions in the price-setting for the supply of electricity. 

(3) Notwithstanding paragraphs (1) and (2), those Member States which, on [insert date of entry 

into force of the Directive], apply state interventions in the price-setting for the supply of electricity for 

households which are vulnerable or suffering from energy poverty, may continue with such 

interventions until [insert date: five years from entry into force of the Directive]. Such state 

interventions shall pursue a general economic interest, be clearly defined, transparent, non-

discriminatory, verifiable and guarantee equal access for Union electricity companies to customers. 

The interventions shall not go beyond what is necessary to achieve the general economic interest which 

they pursue, be limited in time and proportionate as regards their beneficiaries. 
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(4) After [insert date – five years from entry into force of the Directive], Member States may 

continue to apply state interventions in the price-setting for the supply of electricity for vulnerable 

household customers in so far as it is strictly necessary for reasons of extreme urgency. Any such 

interventions must satisfy the conditions set out in paragraph (3). 

Member States shall notify the measures taken in accordance with the first subparagraph to the 

Commission within one month after adoption and may apply them immediately. The notification shall 

be accompanied by an explanation of why other instruments could not sufficiently address the situation 

and how the beneficiaries and the duration of the measures have been determined. The notification 

shall be considered as complete if, within two months of its receipt or of the receipt of any additional 

information requested, the Commission does not request any further information. 

The Commission may adopt a resolution for the national authorities to amend or withdraw the 

measures within two months from receipt of a complete notification if it considers that the 

requirements set out in the first subparagraph are not fulfilled. The period for adopting a resolution can 

be extended with the consent of both the Commission and the Member State concerned. 

State intervention applied on the basis of this paragraph shall be deemed valid as long as the 

Commission has not adopted a resolution for the national authorities to amend or withdraw the 

measure. 

According to the above, the proposal for a Directive would give an exceptional opportunity for 

state price-setting to protect users who are vulnerable or suffering from energy poverty for five 

years from its entry into force, and in certain cases of ‘extreme urgency’ the price-setting 

might be continued beyond this period – although in this case the Commission would use its 

discretionary powers to make the decision. This would be an unnecessary and disproportionate 

restriction on the Member State’s right to set the price and would disregard the Member 

States’ existing instruments for protecting consumer rights and reducing energy poverty. 

Restricting Member States’ competence in the matter of electricity price-setting would be 

acceptable only if it resulted in added value as  

compared with Member State measures. However, the energy sector is a special part of the 

economy, in which experience shows that phasing out regulated prices has not increased 

competition but led to a marked price increase. 

At the same time, the introduction of an official price in Hungary has significantly improved 

the position of consumers: in the case of electricity, the amount of arrears has fallen by half 

and the number of domestic consumers disconnected by more than a third. This is also 

confirmed by the fact that the Member States’ official price regulation is an appropriate way to 

protect consumers and eliminate energy poverty. 

In addition, phasing out state pricing is not necessary because the current price regulation 

system in the retail electricity market does not impede competition, thereby enabling 

consumers to purchase electricity on a competitive market. 

The proposal for a Directive infringes the principle of subsidiarity, as 

 on the one hand it does not guarantee that the Member States can adequately ensure 

affordable prices centrally or at regional or local level; 

 on the other hand – since the Member States’ competence would otherwise be 

restricted by their ability to guarantee a more advantageous situation for consumers – it 

has not confirmed that this objective can be better achieved at EU level as a result of 

the scope or impact of the planned measure. 

 

5. Position of the European Affairs Committee on the enforcement of the principle 

of subsidiarity 
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At the meeting of the European Affairs Committee on 6 March 2017, the representative of the 

Ministry of National Development provided information on the aim and principle elements of 

the proposal for a Directive and the proposal for a Regulation. The Committee found that an 

examination of the principle of subsidiarity was legally possible, as the eight-week deadline 

for submitting a reasoned opinion would fall on 9 May 2017 in the case of the proposal for a 

Directive and on 17 May 2017 for the proposal for a Regulation. 

At its meeting of 18 April 2017, the European Affairs Committee performed its examination 

of the proposal in the light of the principle of subsidiarity and expressed the following 

concerns. 

5.1 In the case of the proposal for a Regulation on the internal market for electricity 

(COM(2016)861): 

 raising decisions on the capacity mechanism to EU level infringes the principle of 

subsidiarity; 

 the indirect withdrawal of the Member States’ right to determine their energy mix 

under Article 23 of the proposal raises concerns about subsidiarity; 

 the exclusive application of the analysis carried out on the basis of the pan-European 

supply-side security of supply methodology as an evaluation supporting the 

introduction of the capacity mechanism is cause for concern; 

 raising some elements of the Member States’ transmission system operational tasks to 

regional level infringes the principle of subsidiarity. Regional operational centres with 

the right to make decisions autonomously would be set up; this conflicts with the fact 

that the responsibility for ensuring security of supply lies with the Member States. 

5.2 Introducing market-based supply prices as set out in Article 5 of the proposal for a 

Directive on common rules for the internal market in electricity (COM(2016)864) would 

unnecessarily restrict the Member States’ competence in determining the price of electricity 

and would disregard the protection of consumer rights and the existing Member State toolkit 

for reducing energy poverty. The proposal for a Directive infringes the principle of 

subsidiarity, as: 

 on the one hand it does not guarantee that the Member States can adequately ensure 

affordable prices centrally or at regional or local level; 

 on the other hand – since the Member States’ competence would otherwise be 

restricted by their ability to guarantee a more advantageous situation for consumers – it 

has not confirmed that this objective can be better achieved at EU level as a result of 

the scope or impact of the planned measure. 

 

Based on the foregoing, the European Affairs Committee finds that the proposal for a 

Regulation of the European Parliament and of the Council on the internal market for 

electricity (recast) [COM(2016)861; 2016/0379(COD)] and the proposal for a Directive of 

the European Parliament and of the Council on common rules for the internal market in 

electricity (recast) [COM(2016)864; 2016/0380(COD)] infringe the principle of 

subsidiarity. 
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Annex 

 

Procedures for the examination of the principle of subsidiarity and its possible 

consequences 

 

 

The principle of subsidiarity as defined in Article 5 TEU: 

"3. Under the principle of subsidiarity, in areas which do not fall within its exclusive 

competence, the Union shall act only if and in so far as the objectives of the proposed action 

cannot be sufficiently achieved by the Member States, either at central level or at regional and 

local level, but can rather, by reason of the scale or effects of the proposed action, be better 

achieved at Union level. 

The institutions of the Union shall apply the principle of subsidiarity as laid down in the 

Protocol on the application of the principles of subsidiarity and proportionality. National 

Parliaments ensure compliance with the principle of subsidiarity in accordance with the 

procedure set out in that Protocol. 

(4) Under the principle of proportionality, the content and form of Union action shall not 

exceed what is necessary to achieve the objectives of the Treaties. 

The institutions of the Union shall apply the principle of proportionality as laid down in the 

Protocol on the application of principles of subsidiarity and proportionality.’ 

Examination of the enforcement of the principle of subsidiarity on the basis of Article 6of 

Protocol No 2:  

‘Any national Parliament or any chamber of a national Parliament may, within eight weeks 

from the date of transmission of a draft European legislative act in the official languages of 

the Union, send to the Presidents of the European Parliament, the Council and the 

Commission a reasoned opinion stating why it considers that the draft in question does not 

comply with the principle of subsidiarity. (...)’ 

The consequence of a reasoned opinion depends on how many Member-State parliaments 

decide within the set eight-week time limit that the principle of subsidiarity is infringed by the 

same European Union proposal. 

In the procedure, the Parliament of each of the 28 Member States has two votes per country 

(the total number of votes therefore being 56). Reasoned opinions will have a substantive 

impact on the Union’s decision-making, particularly in cases when – depending on the EU 

legislative procedure in question – one quarter, one third or a majority of the Parliaments of 

the Member States decide that the principle of subsidiarity is infringed. 

In the event of a ‘yellow card’ procedure under Article 7 of Protocol No 2, if one third of the 

Parliaments of the Member States (19 votes) decide that the same proposal infringes the 

principle of subsidiarity, the draft must be reviewed. After the review, the proposer may 

decide to maintain, amend or withdraw the proposal. Since the entry into force of the Treaty of 

Lisbon, ‘yellow card’ procedures have taken place on three occasions. In the first case, the 

proposal was withdrawn, while in the second3 the European Commission maintained the 

proposal unaltered. 

                                                 
3 Infringement of the principle of subsidiarity was established by the Hungarian Parliament in Resolution No 87/2013. 

(X.22.) OGY with regard to the Council proposal for a Regulation on the creation of the European Public Prosecutor’s 

Office and by Resolution No 9/2016 (V.10.) OGY with regard to the proposal for a Directive of the European Parliament 

and of the Council amending Directive 96/7l/EC of the European Parliament and of the Council of 16 December 1996 on 

the posting of workers in the framework of the provision of services. 
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IX. Compendium of Resolutions 

 

Resolution No 10/2017. (V. 5.) OGY of the Hungarian Parliament  

on the adoption of the report concerning the existence of the conditions for the adoption 

of a reasoned opinion concerning the proposal for a Regulation of the European 

Parliament and of the Council on the internal market for electricity (recast) 

[COM(2016)861; 2016/0379(COD)] and the proposal for a Directive of the European 

Parliament and of the Council on common rules for the internal market in electricity 

(recast) [COM(2016)864; 2016/0380(COD)]1 

 

1. The Hungarian Parliament adopts the report of the European Affairs Committee 

concerning the existence of the conditions for adoption of the reasoned opinion regarding the 

proposal for a Regulation of the European Parliament and of the Council on the internal 

market for electricity (recast) [COM(2016)861; 2016/0379(COD)] and the proposal for a 

Directive of the European Parliament and of the Council on common rules for the internal 

market in electricity (recast) [COM(2016)864; 2016/0380(COD)] (hereinafter: the Report) 

and on this basis finds that the proposal for a Regulation and the proposal for a Directive 

infringe the principle of subsidiarity. 

2. The Hungarian Parliament requests that the President of the Hungarian Parliament 

forward the reasoned opinion set out in the Report to the Presidents of the European 

Parliament, the Council and the Commission and also inform the Government about it at the 

same time. 

 

 signed Sándor Lezsák, 

Deputy Speaker of the Hungarian National Assembly 

 signed István Ikotity, 

Registrar of the Hungarian Parliament 

 signed Dr István Tiba, 
Registrar of the Hungarian Parliament 

 

 

                                                 
1 Parliament adopted the resolution at its sitting of 3 November 2015. 


