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Under Article 6 of Protocol (No 2) on the application of the principles of subsidiarity and 
proportionality, national parliaments may, within eight weeks of the date of transmission of a 
draft legislative act, send the Presidents of the European Parliament, the Council and the 
Commission a reasoned opinion stating why they consider that the draft in question does not 
comply with the subsidiarity principle.

The German Bundestag has submitted the attached reasoned opinion on the aforementioned 
proposal for a Regulation.

In accordance with the European Parliament’s Rules of Procedure, the Committee on Legal 
Affairs is responsible for compliance with the subsidiarity principle.
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ANNEX
DECISION

At its 228th sitting on 30 March 2017, on the basis of Bundestag document 18/11777 (new),

(a) regarding the notification by the Federal Government
- Bundestag document 18/11229 No A.16 -
Proposal for a Regulation of the European Parliament and of the Council on the internal 
market for electricity (recast)
COM(2016) 861 final, Council document 15135/16

here concerning: reasoned opinion pursuant to Protocol (No 2) to the Lisbon Treaty 
(application of the principles of subsidiarity and proportionality)

(b) regarding the notification by the Federal Government
- Bundestag document 18/11229 No A.17 -
Proposal for a Regulation of the European Parliament and of the Council establishing a 
European Union Agency for the Cooperation of Energy Regulators (recast)
COM(2016) 863 final, Council document 15149/16

here concerning: reasoned opinion pursuant to Protocol (No 2) to the Lisbon Treaty 
(application of the principles of subsidiarity and proportionality)

having regard to the notification in document 18/11229 No A.16, No A.17, the German 
Bundestag decided to adopt the following resolution pursuant to Protocol (No 2) to the Lisbon 
Treaty in conjunction with Section 11 of the Responsibility for Integration Act, by which the 
Bundestag complains of a violation of the principles of subsidiarity and proportionality:

On 30 November 2016, with its ‘Clean Energy for All Europeans’ initiative, the Commission 
presented a comprehensive legislative package intended to transform the European energy 
framework. The package consists of four proposals for directives and four proposals for 
regulations.

The proposed recasts of the ACER Regulation and of the Regulation on the internal energy 
market provide for a number of transfers of competence, in particular to the European Union 
(EU) Agency for the Cooperation of Energy Regulators (ACER) and the new regional 
operational centres (ROCs, associations of the national transmission system operators which 
are to be given independent decision-making powers), and by way of technical processes such 
as delegated acts.

Since, in terms of substance, they are closely related from the point of view of assessment of 
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their compliance with the subsidiarity principle, the two Regulations will be assessed jointly.

I. As regards the compatibility of the proposal for a recast of the ACER Regulation 
(COM(2016) 863 final; Council document 15149/16) and of the proposal for a Regulation on 
the internal market for electricity (COM (2016) 861 final; Council document 15135/16) with 
the principles of subsidiarity and proportionality, the German Bundestag maintains as follows:

1. The Bundestag welcomes the fact that the Commission, with its ‘Clean Energy for All 
Europeans’ legislative package, has presented a comprehensive concept to reorientate the 
European energy framework and thereby better reconcile it with the challenges of the energy 
transition in Germany.

2. The Bundestag welcomes the general aim of the Regulation on the internal market for 
electricity to strengthen Europe’s internal electricity market and in particular to shift its focus 
on to the increasing share accounted for by renewable energy sources. The Bundestag takes 
the view that well networked, interconnected, liquid and more flexible markets are 
particularly important in order to exploit the synergies of the internal market to encourage 
more competition and innovation, to ensure efficient and reliable security of supply and to 
improve the integration of renewable energy sources.

3. It further considers that ACER has in principle proved its worth as a coordinating and 
advisory body of the national energy regulators.

4. However, the Bundestag is of the opinion that the following provisions of the Regulation 
on the internal market for electricity and of the ACER Regulation are incompatible with the 
principles of subsidiarity and proportionality:

(a) the Commission’s new decision-making power on bidding zone configurations within a 
country (Article 13(4), Article 13(5), second sentence, and Article 13(6)),

(b) the wholesale transfer, in numerous instances, of the power to adopt delegated acts in 
respect of entire subject areas (Article 55(1), Article 31(3), Article 46(4), Article 56(1) and 
(4), Article 57 and Article 59(11) of the Regulation on the internal market for electricity),

(c) the establishment of regional operational centres (ROCs, Articles 32 to 34 of the 
Regulation on the internal market for electricity),
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d) the extension of ACER’s decision-making powers and competences (Article 6(8), Article 
7, Article 8(2) and Article 14 of the ACER Regulation), and

e) the change to the ACER voting procedure (Articles 19, 23 and 25 of the ACER 
Regulation).

5. The German Bundestag reserves the right to comment on additional aspects of the ‘Clean 
Energy for all Europeans’ package of proposals in a separate opinion.

6. The German Bundestag asks its President to forward this decision to the European 
Commission, the European Parliament and the Council of the European Union, and to bring it 
to the attention of the parliaments of the Member States.

II. Grounds:

1. Bidding zone configuration

Article 13 of the proposal for a recast of the Regulation on the internal market for electricity 
provides for a new procedure for deciding on configuration of bidding zones in the EU. Under 
this provision, the European Commission has exclusive competence for deciding the 
configuration of bidding zones within a Member State. This previously required a unanimous 
decision by the Member States.

In the opinion of the German Bundestag, the transfer of this decision-making power to the 
European Commission violates the principle of subsidiarity.

For a legislative proposal dealing with an area which does not fall within the exclusive 
competence of the EU to satisfy the subsidiarity principle laid down in Article 5(3) of the 
Treaty on European Union (TEU), the European Commission must give reasons as to why the 
objectives of the legislative proposal cannot be sufficiently achieved by the Member States 
but can rather, by reason of the scale or effects of the proposed action, be better achieved at 
Union level.

The Commission could not provide such proof. In the case of the bidding zone configuration, 
the issue is ultimately whether there should be uniform wholesale electricity prices within a 
Member State. That has to do with the economic and social unity of a Member State, a matter 
about which that the Member State itself must be able to decide.

2. Delegated acts



NP\1123249EN.docx 5/9 PE603.003v01-00

EN

The proposal for a Regulation on the internal market for electricity provides in several places 
for issues to be dealt with by means of subsequent legal acts (in particular Article 55, as well 
as Article 1(3), Article 46(4), Article 56(1), Article 57(1) and Article 59(11)). These are to be 
adopted by the European Commission as delegated acts pursuant to Article 290 of the Treaty 
on the Functioning of the European Union (TFEU).

The European Commission has not explained why all the questions on this very extensive list 
have to be regulated at EU level. The German Bundestag is of the opinion that this list also 
includes matters that can be better dealt with at national level because they concern particular 
features of the local situation.

The German Bundestag take a critical view in particular of the fact that it is not only 
individual, specific technical matters that are to be dealt with by means of subsequent legal 
acts, but entire subject areas in general. Under Article 290 TFEU, delegated legal acts are 
intended only for non-essential elements. The German Bundestag is of the view that the topics 
listed in Article 55 of the proposal for a recast of the Regulation on the internal market for 
electricity by no means include solely matters that are non-essential within the meaning of 
that provision. The Bundestag finds that the extraordinarily extensive network codes adopted 
thus far attest to its concerns. It should be borne in mind here that Member States are hardly 
able to exert any further influence on delegated legal acts. A delegated act can be rejected in 
its entirety only by a qualified majority in the Council of the EU. The wholesale transfer of 
the power to adopt delegated acts in respect of entire subject areas thus leaves little room for 
ensuring that the Commission’s proposals comply with the subsidiarity principle.

Furthermore, the German Bundestag finds that the wholesale transfer of the power to adopt 
delegated acts in respect of entire subject areas is contrary to the principle of proportionality. 
If and insofar as it may in fact be better for specific rules to be adopted at EU level regarding 
the subject areas mentioned in Article 55 of the proposal for a recast of the Regulation on the 
internal market for electricity, the significant political decisions on matters of a fundamental 
nature must in any event be taken via the ordinary legislative procedure provided for in the 
EU Treaties. The Bundestag notes in this context that the existing network codes already 
contain many matters of political significance.

3. Regional operational centres (ROCs)

Article 32 of the proposal for a recast of the electricity market Regulation provides for the 
setting up of new regional operational centres that form associations of the national 
transmission system operators. At present, transmission system operators already work 
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together in what are known as regional service centres (e.g. Coreso). These however have no 
decision-making powers. In contrast, the Commission’s proposal provides for the regional 
service centres to be given their own decision-making powers from now on in areas relating 
to security of supply.

The European Commission has given no satisfactory explanation as to why the delegation of 
this decision-making power is necessary or why the objective pursued by the Commission 
cannot be achieved via the regional cooperation that exists between the transmission system 
operators through the regional service centres. The voluntary cooperation between the 
transmission system operators has also proved successful in critical network situations. In the 
opinion of the German Bundestag, it is doubtful that such a transfer of decision-making power 
will produce the welfare gains cited by the Commission, especially as it is accompanied by a 
loss of innovation inasmuch as tasks are concentrated in central structures. In the opinion of 
the German Bundestag, the delimitation of competence also poses problems, as does the fact 
there is a lack of clarity as regards ultimate responsibility and serious questions of liability. 
This lack of clarity could have repercussions for the secure operation of the system. In 
particular, it should continue to be possible for central aspects of security of supply to be dealt 
with by the individual Member States independently.

4. Recast of the ACER Regulation

With its proposal for a Regulation, the European Commission is aiming to extend the 
Agency’s competences. The Agency established under Regulation (EC) No 713/2009 is 
charged with exercising at EU level the regulatory tasks performed in the Member States and, 
where necessary, coordinating the action of the regulatory authorities. The Agency

- issues opinions and recommendations addressed to transmission system operators, 
regulatory authorities or EU bodies,

- takes individual decisions in the specific cases referred to in the Regulation, and

- submits to the Commission non-binding framework guidelines (‘framework guidelines’) in 
accordance with Article 6 of Regulation (EC) No 714/2009 on conditions for access to the 
network for cross-border exchanges in electricity and Article 6 of Regulation (EC) 
No 715/2009 on conditions for access to the natural gas transmission networks.
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At several points, the proposal for a Regulation makes provision for the Agency’s remit to be 
extended and for its voting procedure to be modified.

In the German Bundestag’s view, some of the provisions contained in the proposal violate the 
principles of subsidiarity and proportionality set out in Article 6 of Protocol (No 2) to the 
Lisbon Treaty.

(a) This is the case firstly for the extension of the Agency’s remit:

• In future, the Agency is, under certain circumstances, to be given the power to take the 
final decision on all regulatory issues ‘with cross-border relevance’ that fall within the 
competence of national regulatory authorities. That power to take the final decision is to be 
triggered not only upon a joint request by the competent national regulatory authorities; rather 
it is enough merely for two national regulatory authorities to be unable to reach agreement on 
an issue within the short time frame of six (or a maximum of 12) months. Until now this was
the case only for issues concerning ‘cross-border infrastructure’ (Regulation (EC) 
No 713/2009, Article 6(8)).

The term ‘cross-border relevance’ is imprecise. In a single market any issue could potentially 
be considered as having cross-border relevance. It would suffice merely for a national 
regulatory authority to consider the issue to have cross-border relevance and not to agree with 
its neighbouring national regulatory authority. As a result there is a risk that all regulatory 
issues could be referred to the Agency.

• In addition, the proposal allows the Commission to confer additional tasks on the 
Agency, which may also include decision-making powers (Article 14). Previously, only tasks 
which did not involve decision-making powers could be transferred. However, it is the task of 
the Union legislator alone, i.e. of the Council and the European Parliament, to decide which 
decision-making powers should be entrusted to the Commission and which to the Agency.

• The proposal extends the Agency’s role in decisions provided for by way of delegated 
acts in the form of network codes (Article 5(2)). Where the network codes confer on national 
regulators the responsibility for the development of terms and conditions or methodologies, 
the national regulatory authorities were previously able to prepare a proposal jointly and then 
approve it unanimously. In the event of unanimity, proposals were no longer submitted to the 
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Agency for approval. Under the proposal for a Regulation, from now on the Agency is to be 
given the right to examine and revise these proposals. The revised proposals must then be 
approved by the Board of Regulators by simple majority.

• The Agency is to decide the size of the regional operational centres (Article 8(2)).

• The decision-making process for regional issues is also to be amended (Article 7). The 
national regulatory authorities concerned may no longer take decisions on regional issues 
alone, but may only make recommendations to the Board of Regulators. The Agency is here
too to be given the right to revise proposals.

The extension of the Agency’s final decision-making powers violates the principle of 
subsidiarity. In its proposal, the Commission has not given reasons as to why this far-reaching 
interference with the independence of the national regulatory authorities is necessary to 
prevent barriers in the internal electricity market caused by fragmented decision-making.

The indeterminate transfer of tasks to ACER through its ‘all-encompassing competence’ for 
all issues potentially having cross-border relevance or through the Commission subsequently 
assigning it tasks related to decision-making (Article 14) also risks competences consequently 
being delegated to the Agency which have no or only minor cross-border relevance.

The additional transfer of powers to ACER also violates the principle of proportionality, 
because it greatly exceeds what is necessary to achieve the objective pursued by the 
Commission and severely undermines the independence of the national regulatory authorities 
and their participation in a constructive decision-making process within the framework of the 
Agency, as well as the acceptance of the decisions made.

In addition, the Commission has not given reasons why ACER must decide the size of the 
regional operational centres. The greater the size of the regional operational centres, the 
greater the Bundestag’s objections to their establishment. It is not clear why it is better for this 
decision to be taken at EU level.

(b) Our concerns regarding subsidiarity and proportionality also encompass the modification 
of the decision-making processes within the Agency:
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• For example, provision is made inter alia for decisions of the Administrative Board 
and the Board of Regulators to be taken by simple majority in future, with a simple weighting 
of votes according to the ‘one country, one vote’ principle (Articles 19 and 23). Previously, a 
two-thirds majority of the members present was required.

The two-thirds majority previously required on these boards safeguards compliance with the 
principle of subsidiarity for all of the Agency’s activities and acts as an additional guarantee 
of the national energy regulatory authorities’ independence. The introduction of qualified 
majority voting pursuant to Article 16(4) TEU, i.e. a double majority, in the Agency’s Board 
of Regulators should therefore be considered.

• Finally, the proposal for a Regulation stipulates that, in future, ACER’s Director may 
draft opinions, recommendations and decisions independently, without having to involve the 
national regulatory authorities concerned (Article 25).

The Commission has not given convincing reasons why the existing rules, whereby the 
national regulatory authorities have undertaken this task in a cooperative process, were not 
sufficient.


	1123249EN_1497267944301_1123249EN.docx

