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Under Article 6 of the Protocol (No 2) on the application of the principles of subsidiarity and 
proportionality, national parliaments may, within eight weeks of the date of transmission of a 
draft legislative act, send the Presidents of the European Parliament, the Council and the 
Commission a reasoned opinion stating why they consider that the draft in question does not 
comply with the principle of subsidiarity.

The Austrian Federal Council (Bundesrat) has sent the attached reasoned opinion on the 
aforementioned proposal for a directive.

Under Parliament’s Rules of Procedure the Committee on Legal Affairs is responsible for 
matters relating to compliance with the subsidiarity principle.
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ANNEX

E21/SB-BR/2017

REASONED OPINION

of 9 May 2017 of the EU Committee of the Bundesrat of the Republic of Austria drawn up 
pursuant to Article 23(g)(1) of the Constitution, in conjunction with Article 6 of the Protocol 
(No 2) on the application of the principles of subsidiarity and proportionality

COM(2016) 864 final

Proposal for a Directive of the European Parliament and of the Council on common rules for 
the internal market in electricity (Recast) (Text with EEA relevance)

A. Reasoned Opinion

The proposal under consideration is incompatible with the subsidiarity principle.

B. Justification

In the field of EU energy policy, there is one major priority, namely the European 
Commission’s ‘Energy Union package’. The Commission submitted the package at the end of 
2016/beginning of 2017. It contains a collection of measures relating to energy efficiency, the 
development and integration of renewable energy, ecodesign, security of electricity supply, 
management of the Energy Union (governance), rules on the energy market, the active role of 
consumers and energy prices. The package was also debated at the meeting of Energy 
Ministers in Brussels on 27 February 2017. The proposals must be seen in conjunction with 
one another, and, after the relevant documents were received, the Bundesrat devoted several 
meetings to their consideration. This reasoned opinion concerns the proposal for a directive of 
the European Parliament and of the Council on common rules for the internal market in 
electricity.

The aim of the proposal is to place electricity customers in a stronger position by placing 
consumers at the heart of the internal market in electricity. It is intended that good 
opportunities and a legal framework should be created for an expansion of the charging 
infrastructure for electric cars, and autonomous local energy communities should be able to 
operate community networks. Particular mention is made of creating the opportunity for 
customers to produce, store and market electricity themselves. In principle, the Bundesrat 
regards this as positive. However, these developments must be subject to a clear and non-
discriminatory legal framework and be pursued in conjunction with the building of an 
adequate network infrastructure.

Article 11 of the proposal gives final customers an entitlement to a dynamic price contract 
(i.e. one with dynamic electricity prices), which is in principle to be welcomed. The 
Bundesrat observes that, in this field, this clause needs to be based on Article 194 TFEU: a 
satisfactory clarification of the legal basis is important for all parties concerned here.
Article 2(39) of the Directive defines the concept ‘regional operational centre’ (ROC).
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Articles 31-44 lay down more detailed provisions concerning ROCs. The Commission has not 
sufficiently explained what organisational added value ROCs would possess over and above 
the established service companies of transmission system operators and coordination through 
the European Network of Transmission System Operators (ENTSO for Electricity). 
Moreover, the Bundesrat considers that the replacement of national decision-making powers 
with a supraregional, autonomous organisational body constitutes a clear restriction of 
national decision-making powers. Particularly critical in this context is the power to issue 
legally binding directions to be vested in ROCs, powers similar to those normally vested in 
authorities, for example with regard to the scale of reserve capacity, in relation to which there 
is no provision whatsoever for legal remedies. It is also feared that the establishment of ROCs 
will create parallel structures, which will ultimately lead to difficulties in decision-making 
processes and hence, overall, to inefficiencies. The Bundesrat therefore has no hesitation in 
rejecting the proposed organisational principle. The Bundesrat draws attention to Article 40 of 
the proposal, which defines the tasks of transmission system operators. Because of the 
requisite unbundling requirements between system operators in the event of the delegation of 
tasks, the scope for decision-making on cooperation is unnecessarily restricted. This provision 
is therefore disproportionate.

As regards the designation provided for in Article 43 of the Directive, the Bundesrat rejects 
any restriction of the unbundling models currently permitted by law. This ought again to be 
strengthened, also in connection with Article 52 of the proposal for a directive.

Moreover, the Bundesrat again draws attention to the practice of issuing delegated acts, which 
has already been criticised on a number of occasions.
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